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Peebman V. Butler. 
(Circuit Court, S. KentucTcy. May 11, 1889. 

1. Remoyal of Causes — Citizenship — Pétition — Ambndmbnt. 

Where neither tbe pétition for removal of a cause from state to fédéral court 
on tbe ground of diverse citizenship, under the removal act of March. 1887, 
nor the record, shovirs that défendant was a non-resident of the state where 
the suit was brought at the time of flling the pétition, the fédéral court does 
not obtain jurisdiotion, and cannot allow the pétition to be amended se as to 
give it jurisdiction. 

2, Same— Rbmand. 

Where the fédéral court bas remanded the cause because of the defectlve 
record and pétition, an amended pétition, flled in the state court, relates back 
to the time when the original pétition was filed, and is in time if that was. 
8. Same. 

The fédéral court not having obtained jurisdiction, its order remanding 
the cause is no bar to a subséquent removal on the same transcript. 
4. Same — Appeal. 

A pétition for removal, filed in the state court on the earliost day possible, 
is an abandonment of a prier appeal from an interlocutory order wliich can- 
not be superseded, where the appeal does not appear to hâve been perfected. 

At Law. On motion to set aside a former order, and to file papers. 
A. P. Humphrey, l'or complainant. 
A. W. Sanders, lor défendant. 

Bakb, J. The défendant, Butler, on the Ist day of May, 1889, filed 
in this court a transcript of a record from the common pleas court of 
Knox county, state of Kentucky, in vvhich J, T. Freeman was plaintifF, 
and the said Butler was défendant. Subsequently the plaintifF, Freeman, 
by connsel, entered his appeàrance in this court, and moved that the 
cause bu remanded to the state court, from whence it had been removed. 
This court, after an examination of the transcript on file, and the hearr 
v.39F.no.l— ri 
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ing of the argument of counsel, remanded the cause \o the state court, 
because it did not appear from the allégations of the pétition for re- 
moval to this court, or from. tl^ record in the state court, that Butler 
was a non-resident of the state" df Kentucky at the time of the filing of 
his pétition for removal. The défendant, Butler, présents a pétition to 
the court, in which he allèges fhat, subséquent to the orderof this court 
remanding the cause,' he filed a cop'y of said order in the common pleas 
court of Knox county. and then filed in said court an amended pétition 
for the removal of the cause to this court, in which he corrected the 
omissions of the first pétition, and he now offers to file a complète tran- 
Bcript, of the recordi in the cause in the state court, including the amended 
pétition for removal, and askg. that the same be docketed and proceed 
hère. He also asks that the order of this court remanding the cause be 
set aside. The plaintiff, Freeman, appears by counsel and objects to 
both motions. 

The questions raised by thèse motions are : (1) Whether this court 
can set aside the order remanding the cause to the state court, after that 
order bas been presented to the state court by the défendant, Butler, and 
entered on its records. (2) If this court bas the control over this order 
to set it aside, can it allow the pétition for removal, which was originally 
filed in the state court, to be amended hère? (3) Should the court al- 
lô w the transcript now tendere4 to be filed, and proceed with the cause 
hère? 

The court decided that the transcript which was heretofore filed did 
not'give it jurisdiction of the cause, because neither the pétition for re- 
moval nor the record showed that Butler was a non-resident of the state 
of Kentucky at the time the pétition for removal was filed. That péti- 
tion made no allégation upon thé subject of the non-residency of the de- 
fendant, Butler, and, although thé plaintitï's pétition stated that he (But- 
ler) was a non-resident of the state at the time of the filing of his péti- 
tion, that was not" enough. The language of the second section of the 
act of March, 1887,,is "being non-residents of that state." This may 
not require a défendant who is a citizen of another state, and who is sued 
in a state court, to be a non-resident of the state in which he is sued at 
the commencement of the action, — and as to this it is not necessar3' to 
express an opinion, — but I think it is plain the défendant must be a 
non-resident at the time of the filing of the pétition for removal, and that 
must appear affirmatively in the record which is sent from the state 
court. The allégations of a pétition may be aided by the facts which are 
alleged, orotherwise appear in the record, but the necessary facts to give 
this court jurisdiction must appear affirmatively. Rohertson v. Cease-, 97 
U. S. 646j Chapman v. Barney, 129 U. S. 681, 9 Sup. Ct. Rep, 426. 
: This court has ordinarily control over its orders during the term in 
which thèj' are entered, but hère the order remanding the cause to the 
common pleas court of Knox county bas been executed, by being filed 
•and entered upon the records of that court. I am therefore inclined to 
the opinion that this court has lost control of the order. This, however, 
is not necessary to décide, as I am of the opinion that if this court had 



.': FBBEMAN ». BUTLEBi O 

cônlrol of the order reiûandingi the cause to tlie; state" court it could not 
allow the grounds for the rèmoval from the state court to be made out 
by an amendaient of thé pétition of removal in this court. The reason 
is that this court hever had jurisdiction of the cause of Freemnn v. But- 
ler brought in the state court, because the faots which were necessaiy to 
give it jurisdiction were not ia the record. , The question of jurisdiction 
in such cases arises between the, state and fédéral courts. The fédéral 
courts get jurisdiction, if at ail, by removal from the state court.. The 
jurisdiction dépends upon, and is grounded upon, not only the fact of 
the différence in the citizerishjp, and the non-residenee of the défendant 
seeking to remove the cause from the state court, but upon, the further 
fact that thèse essentials appear in the transçript of the record from the 
state court. Undoubtedly, congress could hâve provided that this class 
of cases should be removed by the circuit court upon pétition filed there, 
and by means of a certiorarij but it bas npt so enacted. Congress bas 
provided this mode of removal from the state courts when the ground 
for removal is local préjudice or influence, but in ail other cases it re- 
quires the pétition to be filed in the state court where the suit is pend- 
ing. There may be some différence in the language of the opinions of 
the suprême court, but the décisions are consistent. The court bas uni- 
fornily decided that when the pétition for removal bas been filed in the 
state court, and the allégations, being taken as true, are sufficient to give 
the fédéral court jurisdiction, and the proper bond bas been executed, 
the jurisdiction of the state court ceases, and the jurisdiction of the féd- 
éral court attaches. Eailroad' Co. v. Koontz, 104 U. S. 5; Steam-Skip 
Co. V. Tagman, 106 U. S. 118, 1 Sup. Ct. Rep. 58; Stanev. South Carolina, 
117 U. S. 430, 6 Sup. Ct. Rep. 799; Railway Co. v. Durm, 122 U. S. 
514.7 Sup, Ct. Rep. 1262. In the later case, Railway Co. v. Dunn, the 
suprême court again déclares that ail issues of fact arising on the péti- 
tion for removal or upon the grounds for removal must be tried in the 
fédéral courts, and uses this language : 

"ïhe theory on which it resta is that the record closes, so far as the ques- 
tion of removal is concerned, when the pétition for removal is filed, aria thé 
neeessary security furnished. It présents then to the state court apure question 
of law, and that Is whether, adinitting the facts stated in the pétition for removal 
to be true, it appears on the face ot' the record, which inohides tlie pétition 
and the pleadings and proceedings down to that time, that tlie petitioner is 
entitled to a removal of the suit. ïhat question the state court has a right to 
décide for itselt'." 

The court gç on to say that if the state court errs in keepîng the case, 
and that décision is afiirmed by the suprême court of the state, the su- 
prême court of the United States can correct the error. This, however, 
does not prevent the transçript from being filed in the United States circuit 
court, and the case proceeding there, if that court décides that the facts 
as stated, if taken as true, properly transfer the case. This right of dé- 
cisions in both the state and fédéral courts as to the sufficiency of the 
allégations of the pétition to remove the cause is certainly undesirable, 
but such is the will of congress, as determined by the suprême court. 



i FEDEÏlÀt KÉPOETER, vol. 39. 

This rigat of décision whidi is declared to reraain in the state court is 
clearly ineonsistent AvitHthe tight of the United States circuit court to 
allow an amendment of the pétition for removal s6 as to state the facts 
necessary to give that court jurisdiction. It is possible to hâve uniforra- 
ity of décision upon the question of whether or not in a particular case 
the jurisdiction of the state couïthas ceased, and the jurisdiction of the 
United States circuit court has attached at a certain time, if the suprême 
court is to revise the décisions of the state and fédéral courts upon the 
saine record, but is utterly impossible if the fédéral courts are author- 
ized to allow necessary jurisdietiohal facts to be pleaded after the cause 
has been removed from the state court. The true distinction in thèse 
cases is stated by the suprême court, but the question under discussion 
was left undecided. The distinction is that where the facts, as stated, or 
which are in the record, if true, would give the circuit court jurisdiction, 
then the jurisdiction attaches, and then the amendments may be allowed, 
even to the extent of changing the grounds upon which the court is to 
continue its jurisdiction; but if the allégations in the pétition of removal 
or the facts in the record as filed, if true, are not sufïicient to transfer 
the case frora the state Court, then the fédéral court never had jurisdic- 
tion, and of course cannot take jurisdiction for the purpose of allowing 
an amendment. In Carson v. Dunham, 121 U. S. 427, 7 Sup. Ct. Rep. 
1032, in considering this question, the court uses this language: 

"The pétition, [removal,] on its face, made a case for removal by reason o£ 
the citizenship of the parties, and the suit was properly taken from the state 
court and entered in the circuit court on that ground, if not on the others. 
The statute made it tlie duty et the state court to proceed no furtlier until its 
jurisdiction had in some way been restored. Had it proceeded, its judgment 
conld hâve heen reversed, because on the face of the record its jurisdiction 
had been taken away, The suit was therefore rightfuUy in the circuit court 
when the record was entered there, and when the answer was filed, which, 
for tlie purposes of jurisdiction, may fairly be treated as an amendment to the 
pétition for removal, setting forth the facts from which the conclusions there 
stated were drawn. As an amendment, the answer was germane to the pé- 
tition, and d d no more than sët foith in proper form what had before been 
Imperfectly stated. To that extent we think it was proper to amend a péti- 
tion whicli on its tiice showed a right to the transfer. Whetlier this could 
hâve been done if the pétition as presented to the state court had not shown 
on its face suflicient ground of removal we do not now décide." 

■ The pétition of Butler as originally presented to the state court, taken 
with Freeman's pétition, did not state facts, if true, sufBcient to give 
this court jurisdiction. Hence, as the court did not hâve jurisdiction, 
but the jurisdiction remained in the stàte court, it cannot allow that pé- 
tition to be amended so as to state facts which are necessary to give this 
court jurisdiction. In the récent case of Cameron v. Hodges, 127 U. S. 
824., 8 Sup. Ct. Rep. 1156, in which one of the parties sought to file an 
afëdavit in the suprême coutt, and thus amend his grounds of removal 
from the state court, the court refused him leave, and uses this very per- 
tinent language: 

"The case in this court must be tried upon the record made in the circuit 
court. In tiiis instance there bas been a removal l'rom a tribunal of a state 
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into a circuit court of the United States,. and tliere is no précèdent known to 
us whîch authoiizes an amendment to be niade, even in ihn circuit court, by 
wliicli;groujids ofijurisdiction may be inade to appear wiiich were not pre- 
sented tothe State court on the motion for removal." 

This is not a décision, becausë the question of an amendment in the 
circuit court did not arise for détermination, but it clearly shows the 
trend of the court, and taken with the case of Carson v. Dunham, supra, 
indicates at least a decided opinion of the distinguished justice (Miller) 
who decided the case, aud to whom the question was evidently not new. 
What is said in Grâce v. Insurance Co., 109 U. S. 278, 3 Sup. Ct. Rep. 
207, is not ihconsistent with the opinion expressed in Cameron v. Hodges. 
The case of Parker v. Ocerman, 18 How. 139, decided in 1855, is seem- 
ingly against the view hère presented, but it does not distinctly appear 
where the amendment was made, — whether in the state or the fédéral 
court. Whatever may hâve been the fact in that case, it is évident the 
mode and ma mer of .e noving a case from the state courts t ) the United 
States courts had not then received the careful considération they hâve 
had since that time. The distinction suggested by the court in Oarson 
V. Dunham is sound and logical. Unless the suprême court shall décide 
amendments alleging iiacts indispensable to give the circuit court juris- 
diction in removal cases cannot be allowed in any other than the state 
courts in which they were pending, then the court must overrule the dé- 
cision in Railway Co. v. Dunn, in which it is said the state court may 
décide for itseif whether or not the allégations of the pétition for removal 
are sufBcient to remove the cause, and décide that whenever a pétition 
for removal is filed, whether sufficient or insufficient on its face, the state 
court ceases to bave jurisdiction and the jurisdiction of the fédéral court 
attaches, without regard to the allégations of the pétition. It follows 
from what has been written that in our opinion the common pleas court 
of Knox county was not divested of its jurisdiction until thejurisdictional 
facts were alleged in a pétition for removal, or that they appear other- 
wise in the record. The order of this court on Maj^ Ist, remanding 
the case to the state court, was simply a déclaration of this court that 
the case had not been transferred to it, and that therefore it did not hâve 
jurisdiction. Hence the amended pétition for removal was prop'^rly filed 
in the state court, and upon the exécution of the bond the state court 
ceased to hâve any further jurisdiction over the case, and the jurisdiction 
of this court attached, unless it was too late, or the défendant had lost 
the right to a removal to this court because of his previous acts in the 
state court or in this court, or in both. 

The original suit was brought April 6, 1889, and the summons, which 
was returnable at the next ensuing April term of the Knox court of 
common pleas that comnienced April 22, 1889, was executed April 
8th on Butler. On the 9th of April the judge heard, in chambcrs, a 
motion for au injunction and the appointment of a receiver. This mo- 
tion was granted by the judge, and the deiendant excepted to the order 
appointing a receiver, and prayed an appeal, which was granted. The 
order appointing a receiver is an appealable order under the Kentucky 
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Code, but it cannot be superseded:,,and in the mean tirae the suit itself 
remains in the Tower court. The court of common pleas commenced on 
the 22d of April, and the answerof Butler was due on the third day of 
the term, but he did not wait, aiid ifiled his pétition for the removal to 
this court on the 22d of April, the.first day of the terrn, and executed 
bond. Subsequently he filed a;, transcript of the then record in this 
court. The plaintiff appeared in this court, and on May Ist moved to 
remand the case, which waa dône for the rçason already stated. Subse- 
quently, on the 3d day of May,, and: during the same term of the Knox 
county common pleas court, the défendant Butler filed in that court the 
order ôf this court, remanding the case, and tendered and filed an 
amended pétition for the removal of the case to this court. The learned 
counsel insists that, as the amended pétition was not filed until after the 
answer was due in the state court, it is too late, but the answer to this 
suggestion is that, being filed as an amended pétition, it related back to 
the time when the original pétition was filed. He also insists that, But- 
ler having filed a transcript in this court under the pétition and bond 
which was filed April 22, 1889, he cannot fi]e a transcript of the same 
record with the addition of his amended pétition filed May 3d for re- 
moval, and he refers the court to Baiiroad Co, v. McLean, 108 U. S. 215, 
2 Sup. et. Rep. 498, and Johnst&n v. Donvan, 30 Fed. Eep. 395, as sus- 
taining this view: The latter case is distinctly in point, but I think the 
learned judge who decided that case failed to recognize the distinction 
which we think exists between an order remanding a case to the state 
court because the circuit court has never had jurisdiction, and that 
where the order remanding to the state court is made after the jurisdic- 
tion of the state court has ceased, and the jurisdiction of the fédéral 
court has attached. It is true that under the act of March, 1875, an 
order remanding or refusing to remand to the state court was a final or- 
der, and could be taken to suprême court by writ of error, and that siich 
an order is now a final order under the act of March, 1887, and would, 
after exécution, be beyond the control of the circuit court. Yet I do 
not think a pétition for removal from a state court which does not allège 
the grounds which are essential to give the fédéral court jurisdiction and 
divest the jurisdiction of a state court would be a bar to another péti- 
tion, which does allège ail the jurisdictional facts, any more than the 
dismissal of a suit by the circuit court because the pétition did not state 
the facts necessary to give the court jurisdiction would be a bar to an- 
other suit for the same cause of action in which the necessary allégations 
are made. The suprême court has, in Railroad Co. v. McLean, declared 
that if a case has been removed from the state court, and the jurisdic- 
tion is in the circuit court, an order remanding the case to the state 
court will bar another removal on the same transcript. But it has not 
declared that, if the case is remanded because the circuit court has never 
had jurisdiction, such an order would prevent a légal removal thereafter. 
The court says: 

"Assuming that the second pétition for removal was filed before or at the 
term at which the cause could hâve been tried in the state court, we are of 
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opinion that a party is not entitleà, under exist5n'glàW8,tofllo a second péti- 
tion for the removal upon tlie same grounds, where upon the Hrst remôval by 
ttie sanie party the fédéral court deciined to prbceedi and remanded the suit 
because of his failure to file the required copy within the time flxed by the 
statute. WheJi the circuit court first remanded the cause, the order to thàt 
effect not being superseded, the state court was reinvested with jurisdiction, 
which could not be defeated by another removal upon the same grounds, and 
by the same party, A différent construction of the statute, it can be readily 
seen, might woik injurions deJays in the préparation and trial of causes." 

It will be seen by a référence to the facts of this case that the removal 
from the state court was complète, and the jurisdiction of the circuit 
court had attached by reason of the first pétition; but in the case at bar 
there had not been a removal from the state court, nor had the jurisdic- 
tion of this court attached. 

It is insisted that because the défendant, Butler, prayed an appeal to 
the Kentucky court of appeals from the order of the judge made April 
9, 1889, appointing a receiver, which appeal was granted, he could not 
thereafter file in the Knox court of common pleas a pétition for removal 
to this court, and we are referred to the case of Railroad Co. v. Railroad 
Go., 29 Fed. Rep. 337, to sustain this view. That case arose under the 
act of 1875, and the court indicated the opinion that the motion for an 
injunction which was granted in that case was a trial within the mean- 
ing of that act, and therefore the pétition for removal from the state court 
came too late. The court commented upon the fact that the order grant- 
ing an injunction had been appealed from and superseded, and that be- 
fore this was donc the party had an opportun! ty of filing his pétition for 
removal in the state court. In the case at bar Butler could not hâve 
filed his pétition until the term of the state court, which commenced on 
the 22d of April, which was the day upon which he did file it. The 
order of the judge of the state court, appointing a receiver, was appeal- 
able, but it could not be superseded. The appeal, though prayed and 
granted, does not appear to hâve been perfected by the filing of the tran- 
script there, and we think the effect of the pétition to remove to this 
court was an abandonment of the appeal by Butler. We are of the 
opinion that Butler's motions to set aside the order of May 1, 1889, and 
to file an amended pétition of removal in this court, should beoverruled, 
and that his motion to file the transcript from the Knox county comiiion 
pleas court should be sustained, and it is so ordered. 



HoovER V. Crawford County. 

(Circuit Court, W. D. Arkansas. June 13, 1889.) 

Fbdbbal Courts— Jurisdiction — Actions against Countibs. 

If a législature of a state permits a county tocontract aud issue obligations 
as évidences of indebtedness to citizensof other states, such législature can- 
not prevent such citizens from bringing suits in a fédéral court in the state 
of the county by a law which provides that counties cannot be sued, for the 
laws of the state permit the counties to create on behalf of the citizens of 
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other States a property right as against the counties, and this gives the right 
to such citizetis to sue the counties in the fédéral courts. And such rigH is 
one which is beyond the coniiol of any législative action of the State, and 
can be regulated alone by the constitution and laws of the United States. 
{Syllabus by tue Court.) 

At Law. 

Suit by J. W. Hoover against the county of Crawford, on 59 pièces 
of county scrip of différent values, and of the aggregate value of $3,000. 
Ail of said scrip bears date July 12, 1887. Défendant demurs to the 
complaint "because it fails to state tacts sufficieut to constitute a cause 
of action." 

Du Val & Oravena, for plaintiff. 

Lee Sandels & Warner, for delendant. 

Parker. J. It is claimed in this case that the défendant county can- 
not be sued because its suable character has been taken away, unless the 
right is asserted in its own court, by the act of the législature of Arkan- 
sas of February 27, 1879. At that date the législature passed the fol- 
lowing act: 

"Section 1. Tliat s'^ctions 937, 938, 939, 944, 945, 946, 947, 948, 949, and 
4516 of Gantt's Bisrest of tlie Statutes of Arl^ansas, find ail laws and parts of 
laws Diaking counties corpoiations, and authorizing tl)eni to sue and be sued 
as such, be, and tliey and eacli and every o( lliem are hHieby, repealed. Sec. 
2. That hereafter ail pe sons baving demaiids against any county sliall pré- 
sent the satue, duly veritied aicording to law, to the county court of said 
county for ailowance or re,ectioii. From the order of the county court tliereon 
appeals mav be prosecuted, as now providid by law. Lf on any such appeal 
the judgmentof the county court is reversed, the judgm-ent and reversai sliall 
be cercilied by the court renleiing the saine to tlie county court, ami tlie 
coiinty court shall theieupon enter the judgment of tlie superior court as its 
own. Sec. 3. When any coiiuty haa any dinnaud against any persons or cor- 
porations, suit tliereon luay be brought in the name of the state for the use 
of the county. * * *" 

The sections of the gênerai law of the state referred to in the act set 
ont above as being repealed by said act provide that the counties niay 
8ue and be sueii, and also for the method of getting service on them. 
The purpose of the législature evidently was to take away from the ied- 
eral courts the right to entertain a suit against the county in the state. 
We hâve a right to infer this Irom the nature of the act passed by the 
législature of the state, and ironi the existing condition of things at the 
time the act was passed. Previous to that tinie many suits had been 
brought in the fédéral courts in the state against counties upon évidences 
of indebtedness similar in character to thèse sued on in this suit. Judg- 
ments had been obtained, and paynient compelled, by such courts. I 
bave never heard that any act of intentional wrong or injustice had been 
done by thèse courts. They had simply enforced the collection of hon- 
est debts. This act seerns to me to be but the exhibition of a foolish 
and futile purpose founded on an unwarrantable and unreasonable préj- 
udice against fédéral courts, which are as much the courts of the whole 
people as the courts of the counties or of the circuits in a state, Can 
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the purpose of this act be accomplished by the législature of thé state? 
The législature bas not taken away the whole character of the county as 
such. Under the gênerai laws of the state it has a right to make con- 
tracts, and to issue obligations similar to the onea sued on hère. To 
this extent the législature has left the county with a function character- 
istic of a corporate existence. For this purpoSe it is a civil division of 
a state, and, consequently, to this extent a county. It is an axiom of 
the law of this country that the légal jurisdiction of the United States 
courts cornes froiu the constitution and laws of the United States; and 
under our System it can cotne from no other source. And when the 
conditions exist which under the constitution and laws of the United 
States give jurisdiction, the same is free irom the touch of any législa- 
tive body of a state as the légal jurisdiction of the state courts is free 
from the touch of congress. I think it enough for this case to tind that 
the défendant county had a right to contract with a citizen of another 
state. This right to contract implies liability to suit by a citizen of an- 
other state, and this gives jurisdiction to the fédéral courts. The su- 
prême court of the United States, in Cowles v. Mercer Go., 7 Wall. 118, 
which is a case analogous in principle to this, said: 

"It is enough for this case that we flnd the board of supervisors to be a cor- 
poration aiithorized to contrait for the coimty. The power to contract with 
citizens of otlier States implies liability to suit by citizens of otiier states, and 
no statute limitation of suability can defeat a jurisdiction given by the con- 
stitution." 

This seems to be conclusive of this question. In Payne v. Hook, Id. 
430, the suprême court says; 

" We hâve rep^atedlv ' held that the jurisdiction of thp courts of the United 
Stat(-s over controver.sies between citizens of différent states cannot be im- 
paired by the laws of tlie statns wliich piescribe tlie modes of redrt-ss in their 
courts, or wliich regulate the distribution of their judicial power.'" 

The laws of the state give the county the power to create on béhalf of 
the plaintiii'a property right as against it. In Railway Co. v. Whilton, 13 
Wall. 270, the suprême court of the United States décides it is a correct 
principle that "whenever a gênerai rule as to property or personal rights 
or injuries to either is established by state législation, its enforcement 
by a fédéral court in a case between proper parties is a matter of course, 
and the jurisdiction in such case is not subject to state limitation." In 
Bank v. Jolly's Adm'rs, 18 How. 506, the suprême court of the United 
States declared that — 

"The law of a state limiting the remédies of its citizens in its own courts 
cannot be applied to piévent the citizens of other states from sning in tlie 
courts of the United States in that state for the recovery of any property or 
money there, to which they may be legaliy or equitably entitled." 

The doctrine of the above cases has been declared by the suprême 
court as long ago as the case of Suyéim v. Broadnax, 14 Pet. 67. In 
Hyde v. Stone, 20 How. 175, the suprême court déclares: 

"This court has repeàtedly decidéd that the jurisdiction of the courts ôf the 
TJnited States over controversies between citizens of différent states cannot 
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be irapaired by the laws of the^states whieh prescribe the moiîes of redress in 
their courts, or whieh regiilate the distribution of their judicial power. In 
many cases state laws form a rule df décision for the courts of the United 
States, anil tlie forms of proceeding in thèse courts bave been assitnilated to 
those of the states, either by législative enactment or by their own rwles. 
But the courts of the United States lare bound to proceed to judgment, and to 
afford redress to suitors betorethem, in every case to whieh their jurisdiction 
extpnds. Tliey caniiot abdicate their authority or duty in any case in favor of 
anotlier jurisdiction." 

The principle of ail thèse cases has again but recently been reiterated 
by the suprême court in the case of Ellis v. Davis, 109 U. S. 498', 3 
Sup. et. Rep. 327. Indeed, there is not and cannot be any dissent 
from it. Then, as long as the législature of the state leaves the counties 
with the power to make contracta with citizens of other states, to create 
thereby a property right in favor of such citizens, t;he right to sue the 
counties in the fédéral courts exista. 

-It haa been suggested that this scrip was taken by plaintiff subject to 
ail the laws of the state. This is true, but he takes it subject toall valid 
laws. If aso-called "law" is invalid under thatwhichis the suprême law 
of the land , — the constitution of the United States, — then such statute is 
not a law, but only a simple déclaration of a law-making power that is 
a nullity. I regard the point discussed above as the only one in the 
case; and, in the face of the settled law, the demurrer in this case must 
be overruled. 



Glenn V. Abell. 

(Circuit Court, D. South Carolina. May 31, 1889.) 

Bakkruptoy — Pkovablb Dbbts. 

The liabihty of a subscriber to corporate stock for bis unpaid snbscription 
is a pi-ovahle debt in bankruptcy against the estato of auch subscriber, though 
no assessment has yet been made, under Rev. St. D. S. S^ 5067, providlng that 
ail debts due and payable from the bankrupt at the commencement of pro- 
ceedings or then existing and payable in the future shall be provable debts. 

At Law. 

Ruûedge & Ruikdge, for plaintiff. 

VP'ells d; Orr, for défendant. 

: ;SiMONTON, J.i^ This is an action at law. Both parties by stipulation 
in iriting waive a jury and submit ail the issues to the court. 

/-,::i FINDINGS OF FACT. —'" 

■ The National! Express & Transportation Company was a corporation 
oreated by an act of the state of Virginia, December 12, 1865. Its 
capital stock was fixed at $5,000,000, with the privilège of increasing it 
to $10,000,000. The shares were fixed at $100 each. It could com- 
mence business when one-third pf its shares were subscribed for, and 
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$100,000 paid thereon. No spécial provision îs made in the charter for 
the time and mode of paying subscriptions. The company was organ- 
ized 12th December, 1865. Twenty per cent, of each share subscribed 
was pàid in cash. It ceased business 20th September, 1866, and made 
an assignment for the benefit of its creditors, including in the assign- 
ment the unpaid amounts on the subscription to its stock. The assignée 
not proceeding properly, a bill was filed in the court of chancery at 
Kichmond in behalf of creditors 7th November, 1871, to enforce the 
collection of assets and payment of the debts. On 14th December, 1880, 
a decree was made establishing debts to the sum of $500,000, removing 
the assignée, appointing plaintiff trustée, and ordering calls on unpaid 
subscriptions, first for 30 per cent. , then for the whole sum unpaid. The 
défendant was an original subscriber for 50 shares, and paid his 20 per 
cent. This action was brought on 2d August, 1886, to enforce pay- 
ment of the remainder. On 12th January, 1876, défendant was ad- 
judicated a bankrupt. On 4th January, 1878, he received his discharge. 
He sets up in défense to this action his discliarge in banjjruptcy and the 
statute of limitations. 

CONCLUSIONS OF LAW. 

As to thé effect of the discharge in bankruptcy. Was the défendant 
released from this liability? He was, if this be a debt, claim, liability, 
or demand provable against his estate. Rev. St. U. S. § 5119. The 
able counsel for plaintiff contends that the remainder of the subscription 
for the 50 shares made by défendant was not a debt due and payable by 
the défendant when he was adjudicated a bankrupt, and that it was not 
a debt payable at a future day, (section 6067;) but that it was a con- 
tingent liability, the contingency whereof did not occur before the final 
dividend on the bankrupt's estate was declared, and that the présent 
value thereof could not be ascertained . It was therefore not a liability 
included in the provision of section 5068, was not a provable debt, and 
was not released by the discharge. 

The charter of this company authorized a certain capital, divided into 
shares of $100 each. Every subscriber, when he made his subscription, 
agreed to take and pay for each share taken $100. Mor. Priv. Corp. 
§ 271 . There is nothing in the act of incorporation allowing the company 
or its board of directors to reduce the value or price of the several shares, 
or to permit a subscriber to pay a part of the subscription price and be 
released from further payments thereon. There is nothing in the case 
to create the impression that aiiy attempt was made to do this. If any 
such were made, it would hâve been null and void as to creditors. Sagory 
V. Dubois, 3 Sandf. Ch. 601; S<xngerr v. Upton, 91 U. S 60. Nor was 
there anything said or done at the time of the subscription making the 
payment thereof conditional or contingent. For the same reason this 
also would have been void as to creditors. At the time of the sub- 
scription 20 per cent, only was paid in cash. This could not discharge 
the liability ta pay the remaining 80 per cent. , nor make it dépend on 
a contingency. Sawy&r v. Uoag, 17 Wall. 620; Curran v. Arkansas^ 15 
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How. S07. The liability to pay was fixed; the time— the précise moment 
when to pay — may hâve been ùncertain. The subscription was an absolute 
promise, debitum in prassenti, a part possibly, solvendum in-futuro. Re Iron 
Wm-L'i,'2,Q Fed. Rep. 680. It constituted a part of the assetsof the Com- 
pany, (Myers v. Seeley, 10 N.' B. R. 411,) and as such wasby it assigned 
for the benefit of the creditors, — became the property of the creditors, 
(Sanger v. Upton, supra; Morgan Co. v. Allen, 103 U. S. 498.) The sub- 
scriber was bound to paj'' it in full. If the corporation had been success- 

, fui and thus in the uncontrolled direction of its own afîairs, it may pos- 
sibly havp indulged its stockholders. Perhaps if its profits were suffi- 
ciently large it may bave declared dividends with which the stockholder 
could hâve been credited upon his debt for subscription and in time bave 
so paid up the debt. But when the insolvency ocçurred, in 1866, its 
capacity to do business was ended. It lost ail self-control. Its ex- 
istence continued for no other pnrpose than the realization of its assets 
and the payment of its debts. Its duty and the duty it devolved on its 
assignée was to coUect in thèse assets immediately among them the un- 
paic: subscription to stock and to pay the creditors. Scovill v. Tliayer, 
105 U. S. 154. This made the obligation of the subscriber to pay fixed 
and certain, immédiate on deniand; in other words, a debt. Re Iron 
Work», 20 Ped. Rep. 680. No action of the corporation, of its ofRccis 
or ils assignée, could discharge, alleviate, or extend this obligation. 
Upton V. Tribilcock, 91 U. S. 48; Sanger v. Upton, supra. But the sub- 
scriber was permitted to pay only 20 per cent, in cash. The other pay- 
ments were to be made on calls by the company or its officers. The 
time or times, the proportion or proportions, of thèse calls were un- 
certain. It may be they were contingent upon the necessities of the 
company. Does this deprive the debt on the subscription of its provable 
character in bankruptcy? Hère, then, we hâve an absolute promise to 
pay whenever called, "that is to say, a demand existing, the acerual of 
the cause of action thereon dépendent on acontingency," — thecall. If so, 
it is provable in bankruptcy. French v. Morse, 2 Gray, 111. Let us 
assume that a call was necessary before payment could be required; that 
such call might never bave been made, either through neglect of the 
corporation, its assignée, or its creditors; that thus the remainderof the 
subscription was "payable upon an event which might never hâve oc- 
çurred," — yet the contract of subscription and the liability of the défend- 
ant to pay were in full force when the pétition of bankruptcy was filed. 
The sum for which be could be made liable was certain in amount, — 
$80 per share. In the language of Waite, C. J., in Wolfv. Stix, 99 V. 
S. 1, this clearly is such a case as was pravided for in section 5068, 
Rev. St., and the debt was provable in bankruptcy. See also Parbury^s 

' Case, 64 Eng. Gh. 87* Let the complaint be dismissed. 

This resuit renders unnecessary any discussion of the défense of the 

> statu te of limitations. 

Note bt TgE Jt'BOE. In the case of HnwMns v. Olettn, 9 Sùp. Ct. Rep. 739, (May 
13, 18;B9,) the suprême court of the United States décide that the statute of limitations 
. is not a bar. That case was brought by the same plaintiff as In our case against a sub- 
Bcciber in like plight. 
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Bard V. Banigan, 

{Circuit Court, D. Oonnecticut. June 17,1889.) 

1. PHiNciPAiy AND Agbkt— Compensation ov Agent. 

Défendant, an experienced and successful riibber manufacturer, was em- 
ployed by plaintiff's companj% which was then in flnaucial difficulties, and 
not succeeding well with ita rubber business, to take entire charge of the bus- 
iness as managing agent, and as a part of the transaction he purchased 4,000 
shares of its capital stock at a low price. He devoted his attention and active 
services to the business for over four years, when the company became in^ 
Boivent. Frequently during the flrst year or twohe stated that he was serv- 
ing without compensation, but in this action, involving his right to asalary, 
he testifled that he supposed his salary would be determiued at the proper 
time, when the company became more prospérons, and that he would then be 
paid what was right for the past. There was no évidence of a contrary agree- 
ment. ffeld, that he was entitled to a reasonable salary ($3,500 per year) 
frôm the beginning of his employment. 

2. C0BPOKATION.S — Peefbrbbd Stock— Unauthobtzed Issue. 

a purchaser of preferred stock issued without express statutory authority, 
who voluntarily subscribed and paid for it for the purpose of promoting the 
scheme under which it was issued, and who was a promoter of thé scheme, 
cannot hold it for 28 months after the conditions upon which it was issued 
hâve been fulfilled, and then, on the insolvency of the company, assert the 
invalidity of the stock, and recover back his money. 

At Law. Action bj^ Charles Bard, receiver of the Hayward Rubber 
Company, against Joseph Banigan, for money had and received. 
Hnhey & Briscoe, for plaintiff. 
DoolitÛe & Bennett, for défendant. 

Shipman, J. This is an action at law which was tried by the court, 
the parties having by a duly signed written stipulation waived a jury 
trial, and agreed- to a trial by the court. The first count" of the com- 
plaint was ibr money had and received by the défendant for the use of 
the Hayward Rubber Company, before the appointment of a receiver. 
The second count was for money had and received for the use of the 
plaintiff, after his appointnient as receiver. A stipulation between said 
parties is as follows: 

"It is stipulated and agréed by and between th© plaintiff aiid défendant in 
the above-entitled action that the balance due tothe plaintiff from the défend- 
ant under the flrst count of the subatituted complaint, exclusive oftliedis- 
puted items of S2i,808.40 claitned by the défendant for services as gênerai 
manager, and of $17,550 had and received by, Hayward Kubbçr Company in 
paynient of preferred stock, is the sum of $10,494.96, with interest thereon 
from Deceraber 15, 1887, and that the balance duç) to the plaintiff from the 
défendant under the second count of the si'bstituted complaint is the sum of 
$24,011, with interest from January 15, 1888." 

The facts which upon such trial were found to be true, and which 
are true, are as follqws: 

The Hayward Rubber Company was a joint-stock corporation, for the 
manufacture ofindia, rubber shpes, duly incprporated in accordance with 
the statutes of Connectic,ut, and located ii> Cplçhester, in this.glatey.JÇtg 
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capital stock was $400,000. The par value of its shares was $25. Before 
1879 it had been a very profitable company, and had paid large divi- 
dends. Ils last dividend was made in 1881. Thereafter its business 
deteriorated, and became unprofitable. In January, 1883, some of the 
principal stockholders endeavored to find a skilled rubber manufacturer, 
who would become interested in the company, and wouldoversee or di- 
rect its management, and would take the charge of selling its goods. 
Negotiations were entered into with the défendant, Joseph Banigan, who 
was président and gênerai agent of the Woonsocket Rubber Company, 
and was a well-known and successful rubber manufacturer, which re- 
sulted in their agreei'ng to furnish him, and bis agreement on January 
12, 1883, to purchase, 4,000 shares of the capital stock of said company, 
at $12.50 per share. The agreement was carried out, and on January 
30, 1883, Mr. Banigan was appointed gênerai agent by the directors, 
who defined bis duties, which were, in gênerai, that he was to bave full 
control of the manufacturing, subject to their approval. No salary was 
theh ofeyer designated, nor was any vote passed on the subject. Mr. 
Banigan still attended to bis duties and business at Providence. He 
went to Golchester once in a iveek 6r fortnight, remaining there one, two, 
or three days, as the case might be. He entered àctively upon the over- 
sight of the business; laid out and arranged for new buildings; bought 
new machinery; ordered new lasts, tools, roUs, and cutting machinery; 
had automatic sprinklers put in the mill, — ail at an expense of some 
$120,000; inspected the new goods; secured the dismissal of old officers, 
appointed a new superintendent; causpd a saving in the management of 
the business; and reduced the pay-roU, while notreducing the quantity 
of manulàctured goods; and carriçd on correspondence with the new su- 
perintendent and the treasurer. He also purchased the supplies, except 
îor three months, when he was in, lSuj;ope. In April, 1883, the Woon- 
socket Rubber Company, 40 or 50 per cent, of the stock of which Mr. 
Banigan owned, became the çelling agents of the Hayward Rubber Com- 
pany, and so continued until 1886. At that time the various rubber 
manufacturing companies formed a corporation called the Rubber Boot 
& Shoe Selling Company, in which each company took stock, and which 
was to sell ail the production of ail the stockholders. The Hayward 
Rubber Company took about $24,000 of stocks The agency continued 
a year, with disastrous results, particularly to the Hayward Rubber 
Company. The Woonsocket Rubber Company then declining to be its 
Belling agent, Mr. Banigan became such agent, and sold ail the goods 
therealter, upon the saine commission which had been paid to the Woon- 
socket Company. The amount of commissions was paid. In March, 
1885, a committèe of the directors, of which committep Mr. Banigan was 
a member, sent a circular to the stockholders, recommending an increase 
of the capitalj by the issue of preferred stock to the amount of $100,000, 
saying that it was désirable to bave a unanimous vote in favor of the 
proposition, askîng for proxies, and inclosing the proi)Osed resolutions, 
which were to be subtnitted to a stockholders' meeting to be held on 
March 25, 1^85. At Said meeting the stock was increased $100,000, 
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by the authorization of the issueof preferred stock entitled to cumula*-, 
tive (lividends of 8 per cent, per annum, whicîi should take preced- 
ence of ail dividends on the coiqmon stock and any future additions 
thereto, and wliich preferred stock could be retired when the financial 
condition of tîie company would warrant, in such amounts and at such 
tira es as inight be determined on by vote of the stockholders, at par and 
accrued dividends, and such retirement should be pro rata. The votes 
in regard to the issue of preferred stock were passed by a unanimous vote 
of the shares présent or represented at said meeting at a time when said 
votes were taken; being 13,404 shares. The whole number of shares 
was 16,000. One stockholder of record holding stock hypothecated to 
it, subsequently brought to the proper state court a pétition for an in- 
junction against the issue of said preferred stock, but discontinued or 
withdrewsaid pétition. Eaoh stockholder had the privilège of subscribing 
to said preferred stock in proportion to the number of shares of existing 
stock by him owned. If any stockholder neglected, for a specified time, 
to subscribe for his portion of preferred stock, the same could be disposed 
of by the treasurer, for the use of the company, at not less than par. 
Mr. Banigan subscribed for 702 shares of the preferred stock, and on 
April 2, 1885, paid the company therefor $17,550, and received a cer- 
tificate for said shares, which contained, in substance, the provisions of 
said votes. Shares to the amount of §25,000 in ail were subscribed for. 
The subscription agreement which Mr. Banigan and the other subscrib- 
ers sigued was as folio ws: "We, the undersigned, herewith subscrihe 
for the number of shares of the preferred stock of the Hay ward Rubber 
Company affixed opposite our names." The défendant voted upon his 
stock at one or two annual meetings thereafter. On June 26, 1885, he 
wrote to Potter, Lovell & Co., note brokers of Boston, inclosing a state- 
ment of the company's affairs, and saying that it had arranged to issue 
$100,000 preferred stock, but " only one-quarter of it bas yet been is- 
sued, which I bave taken principally." No claim for the repayment of 
this $17,550 was made until 1888. No certificate of the increase of 
capital stock was tiled in the office of the secretary of state, or of the 
town-clerk of Colchester. 

Mr. Banigan continued to be the gênerai agent until the company 
went into the hands of a receiver, on August 9, 1887. No charge was 
made by him on the books of the company and no claim was made for 
salary until after the appointment of the receiver. At the annual meet- 
ing of the stockholders in January, 1884, he said to them that he was 
serving the company without compensation. At another subséquent 
meeting of the stockholders, when his management was criticised, he 
justified it, and said that he was not receiving compensation for his 
services. On May 26, 1887, he wrote to the treasurer criticising a neg- 
lect to receive the company's goods from the selling company, and said; 
"I am not under pay by the Hayward Rubber Company, and I should 
not be expected to look after such business, but, if no one gives it any 
attention, I feel it incumbent on myself to protect the company," He 
testified, upon cross-examination, that }ie supposed his salary would be 
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delermînèd al the proper timè, wheni the corapany was in funds; and, 
further, thàt he suppdsëd when the Company got in good condition he 
was to havê a Salary. There was'ilo understanding, express or impiied, 
that he was to hâve no salary in considération of the sale of 4,000 
shaïes at $12.50 per share. Nobbdy testifies to that effect. He made 
a large investment iii the stock, at' a priée supposed to be cheap, in the 
expectation that it would be a profitable one. The stockholders wanted 
hini to become pecuniarily interested in the cornpany, and so be stim- 
ulated to render it valuable services and assistance. He thought that 
the Company was not in a conditidn to pay large salaries, and was out 
of funds, and Iherefore took no moiiey and made no charge. When it 
became prospérons, he expected to bave a large salary for the future, 
if he remained in the cornpany, and that he would be paid something 
that was in the way towards compensation for the past. He trusted 
that future success would enable him to be compensated. He thus 
truthfuUy said that he was serving without pay He was not at that 
tinie receiving, and it might be that he would never receive, pay. I 
find no agreement between the parties for service without compensation, 
and ho abandonment on the part of Banigan of a claim for some com- 
pensation for the current service, but the sûbject was one to be deter- 
mined at a future time, when the eompany was pecuniarily able to dé- 
termine it. He was serving upon a coutract that he should bave pay- 
ment in the iuture, and bis couduct and testimony show that the time 
ànd amount of payment weré to be contingent upon the time when, and 
the sum which, the cornpany should be able to pay. In now ascertain- 
ing the proper aihount, the Contract is to control and référence is to be 
had to the financial ability of the cornpany, as well as to the amount 
of services, and what would hâve been the market value under other 
ànd diSerent circumstances. The cornpany is now insolvent, and una- 
ble fo pay its creditors in fuU. Mr. Banigan actually served from Jan- 
uary 13, 1883, tb August 9, 1887, except an absence of about three 
months, and is erttitled to compensation for the period of four 3'ears and 
four mont h s at the rate of $2,600 per annum, being $10,833.33. 

The claim for $17,550 rests upon a question of law. The contention 
of the défendantes that, inasmubh as the statutes of Connecticut simply 
allbw a joint-stock Company to increase its capital stock, and the articles 
èf association gave no authority to make prelerred stock, it was beyond 
the power of the Hayward Rubber Company to create such a class of 
ëtbck, and there "was a total tailure ox coiioiixeration lor tne contract; 
ihât no estoppel can exist against the assertion of the invalidity of the 
stock; and that the deférîdant is entitled to recover the amount paid by 
him from the corporation. The text-books announce the doctrine that, 
itïthe absence of âûthbrity in the charter or statutes or articles of asso- 
ciation to make a preferred or a spécial stock, alid in the absence of 
Unanimous consent on the part of the stockholders preferred stock can- 
iiet'bô Created. Mr Beach, Whosè learning on the subject of corpora- 
tions madeiany utterance of his on that subject valuable, said, in bis 
treâtise on the joint-stock act'of Connecticut, (page 25:) "It seems to 
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be a valid objection to the issue of preferred shares that it impairs the 
existing equality among the stockholders, but no good reason can be 
assigned why the articles of association niay not lawfully provide for 
the issuing of such preferred shares, and probably the issue of such 
shares by the unanimous consent of ail the stockholders ôf an existing 
Company would be held valid." For the purposes of this case I shall 
assume that, the unanimous consent of ail the stockholders not having 
been afRrmatively expressed by vote or by équivalent act, the preferred 
stock was invalid. If so, the acquiescence of the stockholder cannot 
give it validity, and he is not estopped from asserting that it is invalid. 
Scovill V Thayer, 105 U. S. 143. If a stockholder could be estopped, 
Baaigan wuuld necessarïly be, because he was one of the promoters of 
the scheme, urged bis co-stockholders to buy, voted upon it, and, for the 
purpose of favorably explaining thecompany's position to the firm which 
■was to take and negotiate its paper, asserted that it could issue preferred 
stock, and had done so, to the amount of $25,000. 

Notvvithstanding the Massachusetts authorities to the contrary, (Tvhe- 
Worls V. Machine (h., 139 Mass. 5, Reed v. Machine Co., 141 Mass. 454, 
5 N. E. Rep. 852,) I am not favorably impressed with the doctrine 
that, as against the assignée or receiver of an insolvent corporation, the 
owner of preferred stock, who bas voluntarily subscribed and paid for 
it for the purpose of promoting the scheme, and bas received bis 
certifîeate therefor, and the tenus and conditions upon which the sub- 
scription was niade bave been fullj' complied with by the corporation, 
can recovei' the amount paid. In Winters v. Armstrong, 37 Fed. Rep. 
508, Judge Jackson guards against such a broad principle, and it is 
not in acçordance with the teaching of Scovill v. Thayer, supra. 

If he can recover the amount from the insolvent estate, in a case 
where there is no claim of an unfulfilled condition, it is upon the theory 
of a rescission of the contract, because the stockholders had reeeived 
nothing of value. Tube- Works v. Machine Co., supra; Allen v. Herrick, 
15 Gray, 274. This rescission must be made within.a reasonable time. 
In this case Mr. Banigan paid, for bis stock, April 2,- 1885, and was 
still a stockholder when the receiver was appointed, August 9, 1887. 
I do not think that the preferred stockholder who voluntarily créâtes 
stock of this kind, for this Mr Banigan virtually did, can hold it for 28 
months in thé hopé of dividends, and then, upon finding the company 
insolvent, come in as a créditer and receive back his money. Let judg- 
ment be entered for the plaintiff for the sum admitted in the stipula- 
tion to he due upon the second count, with interest from January 15, 
1888, to June 15, 1889; the amount being $26,051.93. The amount 
admitted to be due upon tbe tîrst count is $10,494.96, and with inter- 
est from December 15, 1887, to June 16, 1889, is 111,439.60. The 
amount due from the corporation to the défendant for his salary, and a 
proper set-off against the làst-iiamed sum, is $10,833.33, which with in- 
terest from Aùgtist 9, 1887, to June 15, 1889, is $12,033.83. The ex- 
céss, being $696.33, is a proper claim for a dividend against the insolv- 
ent estate. 

v.39F.no.l — 2 
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Hall V. Galveston, H, & S. A; Ry. Co. et al. ; ,, 

iOir'cuit Ûourt; W. D. Texas, San Antonio Diviaion. May 35, 1889.) 

1. Master.and. Sbrvant—Fbli/OW-Sehvantb. :, : ,, . 

A telegraph operator is not a fellow-servant with a brakeman. 

3. Samb— Railroad Companibs — Rulbs. 

Under rules requiring a telegraph operatOr "to report defects ïn roads and 
bridges, or obstructions of any kind.iWherever met, to the auperintendent, 
and, if possible, to the nearest section master or bridge foreman, " it is tbe 
operator'sduty to report suchdefects, etc., wlien tbey corne to his knowledge, 
whether he is requested to do so by another employé or not. 

3. Dbath bt Wrongful AcT — Damages. 

In an action by a fatber for damages for the négligent killing of bis son, 
under Rev. St. Tex. art. 2909, limiting tbe damages in suoh ca.ses to pecuniary 
loss only, the jury may consider the circumstances of the son, his occupation, 
âge, health. ha,bits of industry, sobriety. and economy, his annual earnings, 
and his probable duration of life at the time of tbe accident; also the amount 
of property, âge, health, and probable duration of plaintifï's life, and the 
amount of assistance he had a reasonable expectation of receiving from the 
son. 

At Law. Action for damages for négligent killing. 
McLeary & King and H. H. Boone, for plaintiff. 
Columbiis U'pson^ for défendants. 

Maxey, J., {charging junj.) The plaintiff, Lemuel H. Hall, as the 
surviving father of Lemtiel R. Hall, deceased, brings this suit against the 
Galveston, Harrisburg & San Antonio Railway Company and the South- 
ern Pacitic Company, to recover damages resulting from the death of his 
son, Lemuel R., growing out of injuries received by the son at Hondo 
river bridge while in the service of défendants as abrakeman. The cause 
of the disaster, as claimed by the plaintiff, and the death of his son, 
will be stated to you partially in the language of the pétition, as fol- 
lows: "That the proximate cause of the said injury done to the said 
Lemuel R. Hall, resulting in his death, was the defective and unsafe 
condition of the said défendants' railroad bridge across the Hondo river, 
and the track laid thereon; that the said bridge was at the time of the 
said disaster so broken and damaged as to be wholly unfit for trains 
to pass over, and incapable of bearing the weight of an ordinaiy engine 
and train of cars." The pétition of plaintiff further allèges that the son 
of plaintiff was ignorant of the unsafe condition of the bridge, and be- 
lieved it to be perfectly safe, and sufficient to support the weight of the 
train on which he was riding; "and although the défendants well knew 
that said bridge was unsafe and insufficient to support the weight of lo- 
comotives and trains crossing the same, yet they wholly failed and neg- 
lected tp repair the said bridge and track thereupon, and to put the same 
in good an4 safç condition for the use of their emjployés, and even wholly 
failed and negjected to warn the said Licmuel R. Hall and their other 
employés of the unsound, unsafe, and dangerous condition of the said 
bridge, but suffered them unawares, in the discharge of their duty to the 
défendants, to rush headlong upon certain death." 
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The défendants, in their answer, deny plaintifFs right to recover on 
the following grounds: (1) That thé bridge was a good and substantiel 
structure, and in a good state of préservation and repair, and hence that 
the injuries resulting to the deceased, Hall, from its giving away, were 
included in the risks assumed by him upon entering the service of dé- 
fendants; (2) that Hall, the deceased, was guilty of négligence which 
contributed directly to bis injuries; and (3) that, if there was any négli- 
gence at ail on the part of défendants in connection with the accident 
whieh befell plaintiflf's son, it was the neghgence of a fellow-servant, for 
which the défendants are not liable. 

In order to relieve this case of the irrelevant matter which has crept 
into it, I propose to direct your attention to what I regard as the real is- 
sues in the controversy, and, with that view, you are instructed that the 
following facts are indisputably shown by the testimony: (1) On the 
Ist day of Mareh, 1888, two trains of cars of the défendants — one going 
east and the other west — met at Hondo City, a station on the line of the 
road, from three to five miles west of Hondo river. (2) The west-bound 
train was a regular freight train, and the east-bound train was what the 
witnesgèâterm an "extra." (3) Thayer was the conductor, Crowley the 
engineer, ànd Erkel was one of the brakemen, on the west-bound train. 
On the east-bound train Davidson was the conductor, Hilliard the en- 
gineer, and Hall Cthe plaintifif's son) and Hardesty were the brakemen. 
(4) Prior to reaching Hondo City, at the date mentioned, the west-bound 
train, partially laden with lumber, passed over the Hondo river bridge, 
whieh was, before the crossing of that train, in a good and safe condi- 
tion. While this train was passing over the bridge, a heavy pièce of 
bridge tiniber féll from one of the cars on the bridge; and it is not denied 
by either side that this pièce of timber, in falJing, injured the bridge;; 
but the train then on the bridge passed over safely. (5) The east-bound 
train left' Hondo City between 10 and 30 minutes after the arival there 
bf the train going west. This train (the east-bound train) eontinued east 
at a rapid rate of speed, and in passing over the Hondo river bridge the 
structure gave away, and in the disaster plaintiff's son was so severely in- 
jured that he died within a few days thereafter. 

The facts of this case deveJop nothing, prior to the crossing of the bri ige 
by the west-bound train, which would renderthe défendants liable in this 
suit, and you are so instructed. And the mère fact, gentlemen, discon- 
nected frorh othèr facts, that a good, substantial railway bridge, in a state 
of safe préservation and in good repair, suddenly gives away under the 
weight and force of a nioving train, would not renderthe company liable 
in a suit brought by an employé for injuries resulting therefrom ; for in that 
case the injury would be included in the risks assumed by him in entering 
the service of the company for which no liability would attach to the latter. 
But the pétition of the plaintifF allèges that the défendants failed and neg- 
lected to warn the deceased of the unsafe condition of the bridge, but suf- 
fered him and his co-employés to rush headlong upon Sudden death. In 
support of this allégation it is insisted by the plaintifif that the engineer, 
érowley, and the telegraph openatbr at Hondo City, (the latter being also. 
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in the employ of the défendants j) although having knowledge that the 
bridge crossing Hondo river wasdefective, failed to report its defective con- 
dition to the superintendent, or the nearest section-master or bridge gang, 
and because of their failure so to do the train upon which deceased was 
working (with Davidson as conduçtor) proceeded down the track, without 
notice or warning of the dangerous condition of the bridge, and thus the 
disaster was precipitated. 

Now, in this connection, you are instructed that, if Crowley was négli- 
gent in the performance of îiis duties, his négligence would not be imput- 
able to the défendants, and they would not be liable therefor for any in- 
juries which may hâve resulted to the deceased, for the reason that CTô'wley 
and the deceased were fellow-servants. But the rule of law as to fellow- 
servants would not exempt the défendants from liability for the négli- 
gence of Sale, the operator, (if any hasbeen shown by the testimony,) if 
the injuries of deceased resulted from such négligence, because the op- 
erator and deceased did not occupj', with référence to each other, the at- 
titude of fellow-servants in the sensé of exempting an employer Irom 
liability to a servant for the négligent acts of a fellow-servant. Now, 
was Sale négligent in failing, as claimed, to report the condition of the 
bridge to the superintendent and the other officers above named, if he 
knew the bridge was injured? That he did not niake a report to the 
superintendent admits of no doubt, as he so testifled himself. Rules 
of the défendants hâve been introduced in évidence to show that it was 
the duty of Sale "to report defects in roads or bridges, or obstructions of 
any kind, wherever met, to the superintendent, and, îf possible, to the 
nearest section niaster or bridge forenaan." Sale testified that it was not 
his duty to telegraph reports in référence to bridges, etc., unless requested 
by some employé of tlie company. You are charged fhat, under the 
rules admitted in évidence, it was his duty tp make reports as required 
by the rules, whether he was requested to do so by any other employé 
or not, if he knew of the existence of the rules; and of his knowledge 
in that regard you must satisfy yourselves from the testimony, It is 
shown by the testimony that Sale knew that a heavj^ bridge timber had 
fallen on the bridge from Crowley's train; and you are instructed that, 
if he knew of the existence of the rule to which I hâve referred, and 
knew that the bridge had been probably injured by the failing timber, 
and was wanting in the exercise of such reasonable care in not reporting 
the condition of the bridge to the superintendent, as a person of prdi- 
nary prudence and caution would hâve exercised, then such failure of 
duty of Sale was négligence; and if the injuries of the deceased resulted 
from such négligence on the part of Sale, the défendants would be 
liable in this suit, and in that event your verdict should be for the 
plaintiff, unless the deceased. Hall, was himself guilty of négligence 
which contributed to his injuries. The défendants insist that he was so 
négligent, in that Hall knew of the defects in the bridge, and, notwith- 
standiUg his knowledge, continued on the train, and Carelessly exposed 
himself to the impending danger. Upon this ppint, gentlemen, the law 
requires a man to take due and reasonable care for bis pwn safety, and, 
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failing in tliat, he will nol be pennitted to rficover damages for injuries 
which he brings upon himself. If the deceased knew that tjje bridge 
was dangerous, from information received from Crowley or Davidson, or 
froni any other source, and did. net avail himself of the knowledge ac- 
quired for his own safety, and if he failed to exercise that reasonable 
care for his own préservation as an ordinarily prudent person would 
hâve exercised in a similar situation, and under like circumstances, and 
his injuries resulted therefrom, then the plaintifï' would not be entitled 
to recover, and your verdict should be in favor of the défendants. 

The plaintif}' in this case does not contend that the injuries of his son 
resulted from any act of négligence on the part of the conductor, David- 
son,, and therefore that feature of the case will not be subniitted to your 
considération. 

The questions, touching the alleged négligence on the part of Sale, the 
telegraph operator, and contributive négligence on the part of the de- 
ceased. Hall, are questions purely of fact, and remitted solely to your 
détermination, and you must form your conclusions in référence to theni 
from a considération of ail the facts and circumstances iDefore you. 
You hâve heard the testimony of the witnesses, both for plaintif!' and 
défendants, and bave observed their demeanor upon the stand, and their 
manner of testifying. Of their credibility you are the exclusive judges, 
as well as of the weight to be attached to their testimony. With thèse 
principles of law as a guide, consider the case, and render such a verdict 
as the law and testimony may warrant. If, in view of the évidence and 
the foregoing instructions, your finding should be in favor of the de- 
fendants, you will go no further, and simply render a verdict in their 
favor; but, if you find in favor of the plaintifF, you will proceed to dé- 
termine the araount of damages which you should award him, and upon 
this question it will be necessary for the court to give you instructions. 

This suit, you are aware, is brought, not by the person injured in the 
bridge disaster, but by his father. The nieasure of damages in the two 
cases is entirely différent. In both, the amount is left largely tothe dis- 
crétion of the jury, but that discrétion must be exercised in view of the 
évidence, and should not be a matter of mère guess-work and spécula- 
tion. In suits of this character, instituted by the father for the négli- 
gent killing of his son, the father is not entitled to recover anything for 
physical suffering, or mental pain and anguish, endured on account of 
the son 's death; nor can he recover damages because of the loss of the 
son's Society, (see Railroad Co. v. Barron, 5 Wall. 105; March v. Walker, 
48 Tex. 375 ;) nor, under the facts of this case, is the plaintiff en- 
titled to recover punitive or exemplary damages. The statute, which 
authorizes the maintenance of suits "for injuries resulting in death," pro- 
vides that "the jury may give such damages as they may think propior- 
tioned to the injury resulting from such death." Kev. St. art. 29d9. It 
is necessary for the plaintiff, in cases of this kind, to show a damage of 
a pecuniary nature; yet such damages are not to be given merely in réf- 
érence to the loss of a légal right, but may be calculated with référence 
to the reasonable expectation which the plaintiff had, resulting from his 
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condition, and the disposition and ability bf his son, during his life, 
to bestow upon him pecuniary benefit as of right, or in obédience to 
the dictâtes of filial duty without légal claim. Railroad Co. v. Kindred, 
57 Tex. 498. The damages in this case, if any are awarded, beinq for 
the pecuniary loss only, sustained by the plaintiffon accountof the death 
of his son, it is incumbent upon the plaintifF to prove such facts and 
circumstances as will enable the jury to return a verdict upon the évi- 
dence which would, approximate reasonable certaint^^ and the testimony 
may include the circumstances of the deceased son, his occupation, âge, 
health, habits of industry, sobriety, and economy, his skill and capacity 
for business, the amount of his property, his annual earnings, and the 
probable duration of his life. Eaëroad Co. v. Cowser, Id. 304. And so 
the testimony should include the circumstances of the plaintiff, his âge 
and health, the amount of his property, and the probable duration of 
his life. Ho w long, gentlemen, under the testimony in this case, will 
be the probable duration of the plaintiff's life, dating from his son's 
death, and how much pecuniary assistance would he hâve had a reason- 
able expectation of receiving from his son, had he lived? Thèse are im- 
portant questions for you to consider, and their solution is involved in 
some difficulty. It is shown by the testimony that, at the date of his 
son's death, plaintiff was 57 years old, and in feeble health, and that 
prior to that time the son had sent him sums of $40 or $50, as plaintiff 
had asked for them. The testimony further shows that the son had urged 
plaintifF to move elsewhere, — that is, change his résidence for his health, 
' — and piromised and pledged plaintiff to give him $40 or $50 per month. 
Calling your attention to that promise on the part of the son to give 
plaintiff that sum of money mdnthly, you are instructed that the son, had 
he lived, would not bave been compelled to pay that amount of money 
monthly to his father. He would hâve been under no légal obligation 
' to do it, but could hâve paid it to him or not, at his option. In connec- 
tion with the question of damages you may also regard the contingency 
of the son's marriage, had he lived, and whether that circumstance would 
hâve affected — either in increasing or diminishing — the sum which the 
son would probably hâve contributed to the support and maintenance- 
Of the plaintifF. 

Consider ail the facts and circumstances in évidence, and return suchi 
a verdict as you may deem right and proper, in view of the testimony, 
and thèse instructions. ■ 
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FooTE V. Massachusetts Ben. Ass'n of Boston. 

(Circuit Court, ST. D. New York. June 18, 1889,; 

Service dp Pbocess — Objections Waived. 

A gênerai appearance Ijy the défendant in an action is a waiver of the ob- 
jection that the service of siimmons on him was irregular. becavise not made 
in the district of which he was an inhabitant, as required by act Cong. 
March 3, 1887. 

At Law. On motion to vacate certain orders. 
William Blaikie, for the motion. 
/. K. Hayward, contra. 

Wallace, J. This action îs brought upon a policy of life insurance. 
The requisite diversity of citizenship to confer jarisdiction of the con- 
troversy upon this court exists betvveen the parties; the plaintifF being a 
citizen of this state, and the défendant a corporation of Massachusetts. 
The action was commenced by the service of a summons upon the agent 
of the défendant designated to receive service of process within this 
state, pursuant to the provisions of the state laws requiring foreign in- 
surance companies doing business hère to designate such an agent. Be- 
fore the time for answering expired, the défendant, by its attorney, en- 
tered a gênerai appearance in the action. This was in November, 1887. 
From that time until March, 1888, no formai proceedings appear to hâve 
been taken in the action, but negotiations seem to hâve been carried on 
between the parties, and the time for serving pleadings was extended 
from time to time by stipulation between the attorneys. In March the 
défendant made an application to the court for leave to substituts another 
attorney in lieu of the one who had appeared for it, and to withdraw the 
notice of appearance which had been served by him with leave to enter 
a new appearance nunc pro tune. The plaintiff's attorney did not receive 
notice of this application, owing to his absence from the state, and no 
one represented the plaintifif when the application vas brought to a hear- 
ing. The application was grauted, and leave was given to the défendant 
in effect to enter a spécial appearance for the purpose of moving to vacate 
the service of the summons which had been made upon its agent. The 
défendant, by its new attorney, then made an application to the court 
to vacate the service of the summons upon the ground that the défend- 
ant was not an inhabitaut of the district in which the service was made. 
The plaintifPs attornay failed to receive notice of this application also, 
owing to his absence from the state. No one appeared for the plaintiff 
upon the hearing of that appUcatwn, and the court made an order dis- 
missing the; action, and vacating the service of the process. Notice of 
both applications was duly served by mail upon the plaintiff's attorney 
by the attorney for the défendant, and the orders authorizing the spécial 
appearance and vacating the service of the process were in ail respects 
regular. A, motion bas now been made for the plaintiff, uponaffidavits 
explaining aad, excusing theneglectof her attorney to appear upon the 
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Learing of the applications, to vacate the orders. Although the affidavits 
show quite grave lâches on the part of the plàiutiff's attorney, they are 
not of such a gross character as tp be whoUy inexcusable; and it would 
be a great hardship upon the plaintitF to deprive her of an opportunity 
of having the questions involved in the action disposed of upon their 
merits. The policy in suit contains a condition which provides that no 
suit shall be brought upon it unless, commenced within one year froni 
the death of the assured; and, as the suit was not commenced untii 
the year had nearly, expired, the défendant apparently would bave a 
complète technical défense to any action upon the policy brought after 
the order dismissing the présent action was made. Undoubtedly, under 
the provisions of the act of March 3, 1887, the service of process upon 
the défendant, as made in this suit, was irregular. That act con l'ers 
the privilège upon a défendant to be sued by the service of process 
upon him exclusively in the district of which he is an inhabitant. Con- 
sequently jurisdiction of the person of the défendant, in the sensé that 
effective service of process is requisite to such jurisdiction, was not ac- 
quired by the service made hère. No doubt, however, is entertained 
that the privilège of the défendant may be waived just as it could hâve 
been under the first section of the act of March 3, 1875 which was a 
répétition of a provision of the judiciary act of 1879. Under the former 
acts it was always held that, notwithstanding the provisions requiring 
process to be served in the district only in which the défendant could be 
found, if it was served elsewhere, and the défendant appeared generally 
in the action, the court had jurisdiction to proceed; and the appearance 
of the défendant was a waiver of the right to raise the objection. It is 
unnecessary to cite the numerous adjudications to this effect. It is 
sufficient to refer to one in this court, — Kelsey v. Railroad Co., 14 Blatchf. 
89; and to two in thé suprême court, — Jones v. Andrews, 10 Wall. 327, 
and Atkins v. Disintegrating Co., 18 Wall. 272. The latter citations are 
referred to especially because they meet one of the positions taken in 
the présent case by the counsel for the défendant. He contends that an 
appearance, not accompanied by a plea, answer, or demurrer, is not a 
waiver of thè objection; and cites the case oî Reindddler v. Reeves, 33 
Ped. Rep. 308, as sustaining bis position. With the exception of that 
case no authority in support of this contention is found in the décisions 
of the fédéral courts. In Jones v. Andrews, the only appearance of the 
défendant was by a motion to dismiss the bill for want of jurisdiction 
apparent upon the face of it, and the court held that by moving to 
dismiss the bill for want of equity the défendant waived the objection 
that he was not properly served with process, saying: "After this the 
question of jurisdiction over the person was at an end." ïn Atkins v. Dis- 
integrating Go., thete was an entry in the record of an admiraltycase that 
an attorney "apijears for the respondent, and hàs a week to perfect an 
appearance and answer," and it was hèld that such an appearance pre- 
eluded him from raisiug the objection by answer of want of jurisdiction 
of the person. If the défendant in this case had appeared specially for 
the purpose ôf moving to vacate the service of the summons it would 
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have saved Us right to object to the jurisdiction. Not having done this, 
and having continued to recognize the action as properly brought from 
November until the following March, it should be held that the défendant 
has waived its privilège to object. The défendant has been subjected to 
expenses conséquent upon the default of the plaintifï to appear when 
the two orders were made. The questions that have been discussed now 
could have been properly disposed of at that time. The défendant 
should be indemnified against the unnecessary expense which it has 
thus been obliged to incur because of the lâches attributable to the plain- 
tifï'. The order dismissing the action will be vacated, and the order 
substituting a new attorney for the défendant modifîed by striking out 
that part of it which in efï'ect withdraws the gênerai appearance of the 
défendant, upon condition of the payment by plaintiff to défendant of 
its expenses incurred by the lâches of the plaintiËf's attorney, to be as- 
certained, if necessary, by a référence to the clerk. 



Consolidated Roller-Mill Co. v. Coombs. 

(Circuit Court, E. B. MicMgan. May 20, 1889.) 

1. Patents roK Inventions— Mbchanical Equivalents. 

A patentée, whose daims have been restricted by the action of the patent- 
offics. ia not thereby limited to the exact lanjçuage of his substituted claima, 
nor deprived of tlie beoeflt of the doctrine of mechanical équivalents. 

3. SAÎiH— iKFIÎTKf^EMENT— PmOR StATE OF THE ART. 

Vvliat will be considered an infringement of such claims dépends largely 
upon the sta^e of the art as it existed at the time the patent was issued. 

3. S.\MFC— Constkcction. 

Ihe prime object in construing a patent should be to préserve to the pat- 
entée his actnal invention, if this can be done consistently with the language 
he has himself chosen. 

4. S.VME— KOI.T.ER-MlI.I.B MaCHINERT. 

Patent No. S32 895, issued to Gray for an improvement in roller grinding- 
mills, is valid, and isinfringed by what is knownas the"Mawhood Machine," 
although the devices used in the latter ditïer in form and location from the 
patented devices. 

5. Samb — Novelty. 

Patent Xo. 289.518. issued to Daniel E. Dowling for a feed mechanism for 
roller mills, is invalid for want of novelty. 

6. Same. 

Patent No. 374.508, issued to D W. Marmon for a simultaneous adjnstment 
of both ends of the counter shaft of a roller-mill. is invalid for the want of 
novelty, and also because the same device had previously been patented to 
Marmon and Warrington. 

7. Same — Right to Patent. 

A concession of priority by a patentée to a later applicant for a patent upon 
the same device. after the prior patent has been issued, does not justify the 
issue of a second patent. 

8. Samb — Keissue. 

Noone can take out a patent, either severally or jointly with another, for 
an invention, and, after the patent is Issued, without réservation in his orig- 
inal application, obtain a second patent, v?ith broader claims, for the same 
device. 
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B. Equitt— Objection to JuRisnicTioN. , , 

The objection that plaintiŒ's remedyis at law should be taken bj^demurrer 
if tlie want of j'urisdiction appears upon the face of the bi}l; if not, it should 
be set uf) by plea or answer, and called to the attention of the court at the 
earliest opportunity. The objection comea too late if made at a hearing upon 
the merits. 

In Equity. 

This was a bill to recover damages for the înfringement of letters pat- 
ent No. 222,895, issued to William' D. Gray, December 23, 1879, for 
"an improvemeïit in roller grinding-mills;" patent No. 289,518, issued 
to Daniel E. Dovvling, December 4, 1883, for a "feed mechanism for 
roUer-mills;" and patent No. 274,508, issued to D. W. Marmon, March 
27, 1883, for a " roller-mill." The invention covered by the Gray pat- 
ent was stated in the preamble to consist "in a peculiar construction and 
arrangement of devices for adjusting the rolls vertically as well as hori- 
zontally, whereby any unevenness in the wear of the rolls, or in their 
journals or bearings, may be compensated for, and the grinding or crush- 
ing surfaces kept exactly in line," and also "in the spécial devices for 
separating the rolls when not in action, and in other détails." The 
Dowling patent was essentially for an agitator centrnlly located within 
the hopper of the roUer-raill, above the grinding-rolls, "and provided 
with teeth or fingers arranged to reciprocato iminediately above the sur- 
face of the feed-roll, and lengthwise thereof. * * * rp^ loosen and 
disintegrate the material and distribute it in a free condition upon the 
surface of the feed-roll, in such manner that its delivery from the hop- 
per is efl'ected in'athin continuous sheet, which is delivered from the 
surface of the feed-roll directly to the surface of the grinding-rolls there- 
under." The Marmon patent related to a counter-shaft parallel with the 
roll-shafts, and simultaneously adjustable at each end, so as to tighten 
or loosen the belts at both ends of the macliine at one opération. 

The défendant, by his answer apd proois, made the foUowing défenses: 
(1) That the Gray patent is so circumscribed by reason of the limita- 
tions voluntarily made by the applicant or imposed by the commissioner 
of patents, and accepted as a condition précèdent to the grant, that it 
, does not cover defendant's machine, or any part thereof. (2) That tho 
features of defendant's machine are found in many prior patents recited 
in the answer, and introduced ju évidence. (3) That in view of the 
state of the art, as shown by prior patents and publications, the Gray 
patent is invalid for want of noveltj'. (4) That the plaintiff has never 
been engaged in the manufacture, sale, or use of the alleged inventions 
covered by its patents, dénies that the same are of value, or that plain- 
tiff is entitled to damages. The chief défenses to the Dowling and Mar- 
mon patents are want of invention, in view of the prior state of the art. 

Eodney Mason, for plaintiff. 

Joseph G. Parkinson and Robert H. Parkinson, for défendant. 

Brown, J. The ancient System of reducing wheat to flour by grind- 
ing between revolving stones, which obtained from the earliest historical 
period, bas, within the last 20 years, largely given place to the System 
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of crushiijg between rolls, which seems to hâve originated in Buda-Pesth, 
inthe kingdom of Hungary. Thèse roUer-mills, which, soon aftertheir 
invention, were introduced into this country, and hâve practically su- 
perceded in ail large flouring-raills the old-fashioned method of grinding, 
consist generally of two or more pairs of roUers mounted in a strong 
frame, and, as a rule, lying in the same horizontal plane. One of thèse 
rolls is fixed, and mounted in a stationary bearing, but is susceptible, 
of course, of révolution. The other is mounted upon an adjustable bear- 
ing, îWhich permits it to yield or give way in case any hard substance 
enters between them. While thèse rolls are not in actual contact when 
grinding, they are very nearly so; and their adjustment is a matter of 
extrême nicety. That the wheat may be ground, and not merely crushed, 
it is necessary that the rolls be corrugated upon their surfaces, and driven 
at differential speeds, so as to give them a rubbing or tearing, as well as 
a crushing action; and, when driven by belts it is customary to drive one 
rollin eaeh pair by a belt at one end of the machine, and the other roll 
by a belt at the opposite end. A counter-shaft is run through the ma- 
chine from end to end, beneath the rolls, and driven by a line-shaft or 
suitable motor, and provided with pulleys over which the belts at each 
end of the machine are thrown, thereby driving the rolls with which 
thèse belts eonnect. It is désirable that the axes of the rolls shall al- 
ways be parallel with each other, and to accomplish this the bearings of 
the moveable roll are made independently adjustable, both vertically, to 
bring the two rolls of a pair axially into the same plane, and horizon- 
tally, so that their surfaces may be exactly parallel, or else they will 
grind unequally. This adjustment should be so arrangea that it can be 
made with one hand, while the other is feeling the product of the mill 
as it issues from the rolls. The adjustment must be absolutely rigid, so 
that the work may be uniform; and y et the faces must ne ver come in 
«ontact, since that would ruin their surfaces. Above the grinding rolls 
îs arranged a hopper, at the bottom of which is a long narrow opening, 
parallel with and above the line of the two rolls. This opening is nearly 
closed by a feed-roller, which by its révolution is intended to carry the 
material in an even, regular stream to fall between the grinding-rolls. 
The Gray patent relates to the adjustment of the rolls, both to préserve 
their paralîelism, their grinding distance, and the pressure of the mov- 
able against the fixed roll. The Dowling patent relates to the feeding of 
the material in the hopper to the rolls; and the Marmon patent to the 
adjustment of the counter-shaft to tighten or loosen the belts at each end 
of the machine simultaneously. 

THE GEAY PATENT. 

We will proceed to consider the Gray patent, No. 222,895, — the first 
and most important in this case. As before stated, this patent relates 
to the means for adjusting the rolls both vertically and horizontally, the 
requisites of such adjustment being that it must be fixed and permanent, 
and at the same time be capable of yielding to a breaking strain, in case 
a hard substance enters between them, and at the same time of returning 
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ta their ôriginiàl position without a. Teadjustment. They must àlso be 
capable of a vertical adjustmeut, or an adjustment for"tïamming," asit is 
called, se tbàt in case of irrégular wearing of the surfaces or bearing the 
axes raay be brought exactly in line. Seven claims are made in the 
patent j the second; third, fourth, and fifth of which are alleged to be in- 
fringed. That part of the preamble which refers to devices for adjusting 
the rolla vertically as well as horizontally, relates to the subject-matter of 
the second and third claims, and that clause referring to the spécial de- 
vices for separating the roUs, relates to the subject-matter of the fourth 
and fifth claims. 

An important question connected with this patent is the construction 
to be given to it in view of the limitations or restrictions imposed upon 
the original claims by the commissioner of patents. In his original 
spécifications filed with his application, Gray stated his invention to con- 
sist "in devices for adjusting the rolls, vertically, as well as horizontally, 
whereby any unevenness in the wear of the rolls or their journals or 
bearings may be compensated for, and the grinding or crushing surface 
kept exactly in line," and also, "in the devices for separating the rolls 
when not in action." His claims correspond with his évident belief 
that he was the inventor, broadly, of devices for a roll adjustable both 
vertically and horizontally, and were as Ibllows: 

"(2) In combination with a stationary roll, an adjustable roll, raounted 
substantially in the manner describeJ, whereby ifc may be aiijusted botli 
vertically and horizontally. 

"(3) In a relier grinding-mill, a roll mounted at its ends in arms or sup- 
ports, arriingad to be independently adjusted, both vertically and horizontally, 
substantially in the manner described. 

"(4) In combination with the roll, C, the indppendent arms or supports, 
D, mounted upon eccentrics, substantially as shown, wliereby eitlier tnd of 
the roll may be adjusted vertically. 

"(5) In combination with the stationary roll, B, and adjustable roll, C, 
means substantially such as described, fordrawing the roll, C, toa tixed point." 

His application, in such form, was refusedby thecomissioner of patents 
in a letter dated August 14, 1879, notifying Gray that "the invention 
alleged and claimed in this case is not generic in view of the English 
patent No. 3,328, of 1877, this being known as the 'Lake English 
Patent.'" Gray thereupon concluded to submit to tnis opinion of the 
commissioner, and immediately amended his application by two in- 
sertions in thé preamble, so that, instead of reading "consists in devices 
for adjusting the rolls vertically as well as horizontally," it reads "con- 
sists in a peculiar construction and arrangement of devices for adjusting 
the rolls vertically as well as horizontally," and by inserting the word 
"spécial" bef'ore, the words "device for separating the rolls when not in 
action." PurSUant to the same intimation of the patent-office, Gray also 
amended his claims to read as follows: 

"(2) In a grinding-mill, the combination of a roll, an upright, swinging 
arm at each end of said roll; an eccentric, adjustable pivot located at the 
lower end oî said arm; and dévices, substantially such as shown, acting 
against the upper end of the arm. 
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"(3) The corahination of a roll and upright, swinging ai"ms, having their 
lower ends mounted on vertically ad justable pivots, the latter thus serving 
both to sustain and adjust tl\e rolls. : ;; 

"{4) In combiiiation witij the movable roUer-bearing, the rod, Cr, a'ijust- 
able stop-devices, to limit the inward movemeiit of the bearing; an outside 
Sprfng, urging the bearing inward, and adjusting devices, substantially such 
as shown, to régnlate tlie tension of the spring. 

; "(6) In combination with the roller-bearing, the adjusting rod, provided 
atone end with a stop to lirait, the inward movement, a spring, and means 
for adjusting the latter, and provided at the other end with a stop and hold- 
ing devices, substantially as shown and described." 

Now, if the plaintiff be limited to the literalism of thèse claims, and 
is denied the benefit of the ordinary doctrine of équivalents, as con- 
tended by the défendant, then it is clear the défendant does not infringe, 
since he has neither an eccentric adjustable pivot, nor a pivot located at 
the lower end of the swinging, sustaining arm, nor devices of any kind 
acting against the upper end of the arni. Authority for the proposition 
that plaintiff is limited to the exact language of his claims, where limit- 
ations and restrictions hâve been imposed upon the original claims by the 
patent-ofBce, is claimed to be found in numerous décisions of the suprême 
court, to the effect that limitations introduced by the applicant are binding 
upon him, even if his actual invention be larger than his claim ; that claims 
accepted by the patentée cannot be enlarged, and, when a claim is re- 
stricted as to spécifie éléments, ail are regarded as material; that this 
is particularly true of limitations introduced aiter rejection; and to as- 
certain what thèse limits are the court is not confined to the face of the 
patent, but may take into considération the proceedings in the patent- 
office, in construing the meaning and scope of the claims, and for that 
purpose can go to the file-wrapper and contents of the original applicants. 
In the récent case of Rodebaugh v. Jackson, 37 Fed. Rep. 882, we had 
occasion to consider the most prominent of thèse cases, notably that of 
Sargent v. L'ock Co., 114 U. S. 86, 5 Sup. Ct. Rep. 1021, in "which it 
is broadly stated in the opinion of the court — 

"That in patents for combiuations of meohanism, limitations and provisos, 
imposed by the inventer, especialiy such as were introduced into an applica- 
tion after it had been persist^ently rejected, mnst be strictly construed against 
the inventer and in favor of the public, and looked upon as in the nature of 
disclaimers." 

Upon an examination of the other cases upon the same subject, how- 
ever, we came to the conclusion that nothing more was intended than 
that where, under the state of the art and the action of the patent-office, 
a patentée of a combination has modified and limited his claims, he 
shall be held strictly to his combination as he has described it. What 
shall be considered as an infringement must dépend largely upon tlie 
state of the art as it existed at the time the patent was issued. It has 
alwayb been the law that a patentée is limited by his claims, even though 
his invention be broader, and that, if he include a certain élément in a 
combination,, he is notât liberty to say that such élément is immaterial. 
Vance v. CamfbeU, 1 Bla,ck, 427. At the same time it is equally true 
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that a combipation patent covers, not only the éléments named, but also 
such as may be substituted tberefor^ and are kno\vn as mechanical 
équivalents. Practically, ail which the rejectidn of a claiiii 'by the patent- 
•office means ïs that, a,fter thé patentée hasliaiited h'is clàim, he shaJl 
not be permitted by construction to.have the benèÔt of his claim as origr 
inally presented. Leggettv.Avèry, 101 U. S. 256,- But what shall be 
deemed a mechanical équivalent for his claim dépends sb largely upon 
the state of the art at the time bis patent was issued that it is impossible 
to gather from the gênerai langUage of the courts with respect to the con- 
struction of claims what sholild bê the construction in any particular 
case. When we find a court using lànguage whiçhindicates that the 
patentée should be strictly liipited to his claim^^and to the restrictions 
and the provisos he has iuserted therein, we^ball generally find that 
the invention is lOnly a trifling déviation from or iraprovement upon 
what ha§ gone before. When, upon the other hand, the case shows the 
doctrine of mechanical équivalents to be vigorously asserted andliberally 
applied, it Avili usually appear that the patent is a pioneer, or a marked 
improvement upon any devicewhich bas previously existed» The prime 
object in construing a patent should be to préserve to the patentée his 
actual invention, if this can be done consistent!}' with the language he 
h^s himself chosen. Occasionally it will happen that the patentée will, 
by inadvertence or mistake, claim less than he is entitled to, and the 
courts be powerless to help him, but their disposition is and should be 
to deal liberally with those who bave made valuable contributions to the 
natural sciences. In this connection we fuUy coincide in the opinion of 
JudgeSHiPMAN in Shellinger v. Gunther, 11 O. G. 831, that a strict con^ 
struction should never be .given to the claim where such construction 
would be a limitation upon the actual invention. Similar language is 
«sed by Judge Shepley in the case of Estabrook v. Dunbar, 2 Ban. & A. 
427, in which he says: ; 

"The teclinical claims in a patent are to be constriied with référence to the 
state of the art, so asto limit the patentée to, and to give him the full benefit 
of, the invention he has iiiatle. ïhey are also to be construed in connection 
with the spécification, so as to limJt the patentes to, and give him the full 
"benefit of, the invention he has described. ïlie gênerai terms, and some- 
times spécial words, in the claims must receive such a construction as may 
enlarge or contract the scope of the claim, so as to uphold that invention, and 
only tliat invention, whicli tlie patentée has actually made and described, 
when such construction is not absolutely inconsistent with the language of 
the claim." 

Indeed, the gênerai principle is sustained by abundance of authority 
to the point that claims of patents should receive such interprétation as 
will enlarge or restrict them so as to cover the actual invention, when 
not absolutely inconsistent with the language used by the patentée. 
WiTians v. Denmead, 15 How. 330; Van Marier v. Miller, 15 Blatchf. 562. 
If, upon the one hand, the stàte of the art shows the invention to bave 
been a narrow one, a strict interprétation will be given the claims. Manu- 
facturing Go. v. Ladd, 102 U. S. 408. And it is of no practical conse- 
■quence whether such restrictions are imposed by the patent-ofSce or not. 
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faepfer V. Goetz, 41 0. G. 933, 31 Fed. Rep. 913. If, upon the otlier 
hand, the patentée has taken a deeided step in advance 6f the state of 
the art at the tiine his application was filed, the courts will, if possible, 
construe the language of his claim so as to give him the full beiiefit of 
his improvement. TurriU v. Railroad Co., 1 Wall. 491; Rubber Co. v. 
Goodyear, 9 Wall. 788. 

In the case under considération, Mr. Gray clainied broadly, in his 
second original claim, the combination of the stationary and movable 
rolls, mouuted in such way that they could be adjusted both vertically 
and horizontally. In his third claim he limited himself only to "a roll 
tnounted at its ends in arms or supports arranged" for vertical and hori- 
zontal adjustménts. Thèse claims were rejected in view of the Lake 
patent, and Gray thereupon reformed and limited them. While, of 
course, we are bound to acquiesce in his action, we are not fully satis- 
fied that he was not entitled to broader claims than he actually submit- 
ted to. Undoubtedly a horizontal adjustment was provided for in the 
Lake patent, and some of the drawings would indicate that a vertical 
iàdjustment was also possible, but there is some douV^t as to whether 
it Was such a vertical adjustment as is contemplated in the Gray patent. 
It is tïue that Lake, in his preamble, states that his invention "relates 
particUlarly to raeans for varying the relative heights of the axes of the 
rollers to each other, and also their relative horizontal distances," but 
he also statés that it was '^for the purpose of producing a greater or less 
pressure of the one roller on the other;" and he further states that "the 
pressure of one roller upon the other dépends upon the variations of the 
relative height of their axes to each other. This height may be altered, 
according to the pressure required, by dispîacing the block carryiug the 
axle with the eccentric, and by adjusting the set-screws arranged be- 
Ueath the bearings of the adjustable roller." In ail the drawings of the 
Lake patent where a vertical adjustment is provided for, it appears that 
the two rollers are not upon the same horizontal plane, but at an angle of 
45 degrees or less to each other, and that the adjustment was intended 
to regulate the pressure of one upon the other, and not an adjustment 
for tramming as provided in the Gray patent. It may be doubtful, how- 
eiver, whether this makes any différence in the priuciple, since it appears 
that there was provided an effective, though somewhat primitive, means 
of vertical adjustment, by a set-screw beneath the movable roller. 

But, conceding that in the matter of the double adjustment, Gray was an- 
ticipated by Lake, it is quite évident that his machine, at least so far as 
concerns the vertical adjustment, is decidedly in advance of the other, 
if such adjustment was not provided for a différent purpose. The means 
Used to accomplish thèse adjustments in the Gray patents are so unlike 
those employed by Lake that the questions of patentability, novelty, and 
of superior utility can hardly be considered open ones. Indeed, their 
dissimilarity is such that it is quite immaterial to point out in détail the 
points of différence. About the only feature common to both is the use 
of a lever arid an eccentric, though in Lake's patent they are used only 
for the purpose of horizontal adjustment, while in Gray's they are also 
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used for vertical adjustment. Perhaps Gray was ^titled to broader 
clairas than he actually made, but, at any rate, we are satisfied thât he 
is entitled to a libéral application of t^e doctrine of equivalentsw 

None of the devices clainied as anticipations, except that of Lake, show 
acombination of horizontal and vertical adjustment, although devices rep- 
resenting the différent éléments of plaintiff's eombination are nu mérous. 
It is clear that his patent cannot be defeated by proof that part of his eom- 
bination is found in one mechanism and part in another. Walk. Pat. 
§ 66; Bntes v. Goe, 98 U. S. 48; Parh v. Booth, 102 U. S. 104. Thus, 
the Cingler model for grinding paint shows three rolls, the middle one 
of which is fixed, and the outer ones movable horizontally by springs 
in the shape of a bow, at each end of the rolls, Connecting each movable 
bearing to a rod, which is fllso connected with an eccentric mounted 
upon a shaft. This device is not used for opening or adjusting the dis- 
tance between the rolls, but merely for the purpose of keeping up a con- 
stant pressure of the two adjustable outer rolls against the fixed roll. 
There is no stop to prevent actual contact of the rolls, and détermine the 
grinding adjustment; the only object of the eccentric being to increase or 
diminish the pressure, as coarse or fine grinding is desired, but never to 
separate the rolls. In the Nagel and Kaemp patent there are means pro- 
vided for simultaneous horizontal adjustment of the two ends of a mov- 
able roil by a yoke or bell-crank lever of the lirst order. Not only is 
there no vertical adjustment, but there are no means of adjusting the two 
ends of the movable roll separately, or adjusting for "tram," as it is 
called. The only adjustment possible is that of both ends of the roll 
simultaneously for grinding. 

Practically the same may be said of the Schacht machine, which also 
contains means for the simultaneous adjustment of the two ends of the 
movable roll, but no vertical adjustment, and, of course, no provision 
for tramming. In the Mechwart American patent, No. 251,124, there is 
a horizontal adjustment provided by means of a lever held in position by 
weights instead of springs, and in this arrangement it bears some resem- 
blance to the Lake patent, but it appears to be but a clumsy contrivance, 
as compared with the American machines. There is hère also no ar- 
rangement for vertical adjustment. Indeed, while the practice of crush- 
ing wheat b}' roller action was adopted by American millers, the mechan- 
ism of the foreign mills for adjusting thèse rollers proved so clumsy and 
inadéquate that the machines themselves speedily went out of use. 

In short, none of thèse prior patents, except Lake's, contain a sugges- 
tion of the underlying principle of plaintiff's patent, and are chiefly val- 
uable as showing the extremely iraperfect state of the art at the time 
Gray made his application. In the Lake patent there is, it is true, a 
provision for vertical, as well as horizontal, adjustments, sufficient, prob- 
ably, to disentitle Gray to the broad claims of his original application; 
but it is very doubtlul, in our mind, whether the Lake machine was ever 
intended to be or is susceptible of anything more than the régulation of 
the pressure, and his adjustments were accomplished ,by such rude de- 
vices, as compared with those of Gray, that we think.hig claims, unneces- 
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sarily restricted perhaps, are entitled to great liberality in construction. 

Coming now to the question of infringement, we are compelled to an- 
alyze in some détail the éléments of plaintifPs combination, and to com- 
pare them with corresponding features of defendant's machine. The 
second and third claima contain substantially four éléments: (1) A 
roll; (2) upright orsustaining swinging arms at each end of the roll; (3) 
an eccentric vertical]}'' adjustable pivot located at the lower end of the 
arm; (4) devices substantially as shown, actiug upon the ujjper end of 
the arm. The first two of thèse éléments are undoubtedly contained in 
the Mawhood roller-mill, represented by defendant's machine, except 
that the swinging arm or lever of the Mawhood device is pivoted in its 
center, instead of at its lower end; in other words, it is a lever of the 
first, instead of a lever of the second, order. This is admitted by de- 
fendant's expert to be immaterial, as the différent " orders of levers may 
be interchanged indiscriminately so far as the lever functions are con- 
cerned in modifying and converting motions." The third élément is 
not exactly reproduced in defendant's machine. Instead of an eccen- 
tric, adjustable pivot, located at the lower end of the arm, there is a 
non-adjustable pivot located in the center of the arm, midway between 
the ends, which means merely that his lever is of the first, instead of the 
second, order; while the adjustable pivot is contained at the outer end 
of the cross-arm, supporting the main arm which carries the relier. The 
opération of the two is practically identical. Indeed, the adjustable 
pivot might bave been located in the main arm, had the device regulat- 
ing the grinding adjustment been located above, instead of below, the 
rollers. It is notable in this connection that Gray, in the sixth and 
seventh figures of his drawing, contemplated, as an alternative of the de- 
vices shown in Fig. 1, a lever pivoted in the middle, and operated at the 
outer end by a screw, to elevate or depress the swinging arm, D, located 
at the other end. It may be said in gênerai that anything named by the 
patent as an équivalent will be so regarded by the court. Hayden v. Man- 
ufacturing Go., 4 Fish. Pat. Cas. 86. And while the défendant bas not 
adopted the exact device suggested by Gray, we think the déviation too 
trifiing to avoid the charge of infringement. 

Before considering the parts of defendant's devices corresponding to 
the fourth élément of Gray's second and third claims, it is désirable to 
analyze his fourth and fifth claims, which define more particularly the 
devices acting against the upper end of the arm. The fourth and fifth 
claims are for a combination of (1) a movable roller-bearing; (2) the 
rod, G; (3) an adjustable stop device to limit the inward movement of 
the bearing; (4) an outside spring, urging the bearing inward; (5) 
means for adjusting the spring; and (6) a stop and holding device at 
the opposite end of the rod from the spring. There is no doubt the 
first two of thèse éléments are also found in defendant's machine. It is 
true that in the Gray patent the rod. G, is located above, and in de- 
fendant's machine below, the rollers; but the location is not specified 
in the claim, and, even if it were, it would be immaterial. The change 
of the location of an élément in a combination, where there is no new 
v.39F.no.l— 3 
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function performed by such élément in its new location, will not avoid 
the charge of infringement. Adams v. Manufacturing Go., 3 Ban. & A. 
1; Ives V. Hamilton, 92 U. S. 426; Knox v. Mining Co., 6 Sawy. 430. 
Nor is it of any greater conséquence that Gray's operated as a draw- 
rod to coerce the two devices together, while defehdant's is a thrust- 
rod, operating in a différent direction. Tves v. Hamilton, 92 U. S. 426; 
Eodebaughv. Jackson, 37 Fed. Rep. 882. The third élément, viz. , the 
adjustable stop-device, to limit the inward movement of the bearing, is 
represented by the nut, "1," of the Gray patent, and by the nut, "1," 
outside the spring of the Mawhood machine. 

(4) The outside spring urging the bearing inward is lettered, "H," in 
both patents. What is meant by the term " outside spring " is somewhat 
uncertain. The expert See defines it as "a spring located on the outer side 
of the thing it is intended toexert its operative pressure upon, as distin- 
guished from a spring located on the inner side, pressing outwardly against 
the thing which it is to exert its pressure upon." Plaintiff's expert Smith 
considéra the word " outside" as a word of description only, and not a 
Word of limitation. "In the machine of the défendant the spring acts 
against the lower end of the bearing, D. In order that the movable roU 
may be moved towards the fixed roll, or inward , the lower end of the bear- 
ing must be moved outward by the spring. In the machine of the pat- 
entée the spring acts against the upperend of the bearing; and, in order 
that the roll may be urged inward, the upper end must be pressed inward 
by the spring." However this may be, there is no doubt but that both 
springs operate alike, to press the movable roll against the lixed roll, 
and that the différent kinds of springs — as for instance, those operated 
by contraction, instead of expansion — are, like the différent orders of 
levers, mère matters of mechanical contrivanee, or of convenience, or 
ease of construction. The object of the spring in both cases is to per- 
mit the movable roll to recède from the fixed roll whenever any foreign, 
hard substance passes between them , so that the surfaces of the roll may 
not be damaged. 

(5) The means for adjusting the tension of the spring, the hand-nuts, 
j, in both cases, differ only in the fact that in plaintiff's machine this 
nut is located outside, and in the defendant's machine inside, the spring. 
Their opération is identical. 

(6) Tue stop and holding devices at the opposite ends of the rod, 
G, are an eccentric, shown in Fig. 8 in plaintiff's patent, operated in 
one case by a wheel and in the other by a lever. 

In short, we regard defendant's entire machine as simply a re-arrange- 
ment of the Gray combination, for the obvions purpose of an attempt to 
àvoid his patent. The resuit attained by both combinations is the same. 
The means adopted to attain such resuit differ only in the location of the 
several éléments, and such dépendent différences as are made necessary 
by such change of location. As we had occasion to observe in Rodebaugh 
V. Jackson, the rearrangement of an old combination, where each élément 
opérâtes practically as before, is not patentable, unless a new or greatly 
impr(jved resuit is obtained. Walk. Pat. § 41; Wàodwwrd v. Dinsmore, 
4 Fish. Pat. Cas. 163, 169. 
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THE DOWLING PATENT. 

Plaintiff also daims for an infringement of the first, third, and fourth 
claimsof theDowling patent. The fourth claim contains the elearest state- 
ment of the combination, and is the only one which is necessary to be 
considered. It reads as follows: 

"(4) In a grinding-mill, the combination of two grinding-rolls, the feed- 
roll above the same, a hopper above the feed-roll, and a tootheti agitator cen- 
trally located within the hopper and extending lengthwise above the feed-roll, 
and mechanism for reciprocating said agitator in a lengthwise direction." 

The prominent feature of this combination is the centrally-located 
agitator, introduced for stirring up the material, and thereby keeping a 
continuons and uniform fiow. The tendency of the material is to bank 
up or bridge pver in the hopper when soft. This reciprocating comb 
prevents the bridging of the material, by working out the center, and 
perrtaitting the loosened material to fall on the feed-roll. This impedi- 
ment in the flow is most liable to occur in the réductions of the wheat 
after the first réduction, of which there are usually six or seven. It is 
also liable to occur in the soft material incident to iinishing the mid- 
dlings réductions. Agitators of this description, for the purpose of 
breaking up lumps in such material as plaster, ashes, lime, or manure 
are not uncommon, and their modes of opération are practically the same. 
In Cains's patents. No. 78,423, and No. 137,051, for an improved ma- 
chi je lor sowing fertilizers and seeds, there is shown a revolving stirrer, 
•ii;," corresponding to the Dowling feed-roll, "D," and a reciprocating 
agitator, "F," having saw-like teeth on its lower edge resting on or near 
the feed-roUer. The rod of this agitator is reciprocated by a cam, sub- 
stantially in the same manner as the plaintifT's. It is true, this agitator 
is not centrally located within the hopper, but lies flat against one of 
its sides. But the patent to T. J. West — No. 100,573 — bas an ad- 
juster which is centrally located in a machine, for sowing fertilizers, and 
the patent to H. E. Keeler — No. 254,140 — shows a similar device 
similarly located, in a fanning-mill. Like devices are shown in other 
patents ofïered in évidence. In short, Dowling's combination of the two 
grinding-rolls, the feed-roll above the same, a hopper above the feed- 
roll, (used in ail roller-mills,) and the toothed agitator of the Gaine, 
West, Keeler, and Mahaflf'y patents, centrally located, as in the West and 
Keeler patents, and the mechanism for reciprocating such agitator in a 
lengthwise direction, is but an aggregation of old éléments adapted to a 
new machine, but producing practically the same results. We do not 
think that any invention is involved in putting thèse devices together, 
and placing them in the hopper of a flouring-mill. 

THE MAEMON PATENT. 

Plaintiff also claims an infringement of the first, second, and third 
claims of the Marmon patent, the first of which only it is necessarj»- to 
notice. It reads as follows: 

"The combination, in a roller-mill, of the supporting frame-work, the roll- 
shafts, a counter-shaft extending from end to end of the machine, substan- 
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tially parallel with said roll-shafts, puUeys on the several shafta, belts Con- 
necting the same, and means for adjusting both ends of said counter-shaft 
simultaneously, whereby the belts at both ends of the machine are tightened 
or loosened at one opération, substantially as set forth." 

This c]aim consists of six éléments, viz.: "(1) The supporting frame, 
which is a rigid casting in one pièce, supporting ail four grinding-rolls 
and a counter-shaft; (2) the roll-shafts; (3) a counter-shaft, extending 
from end to end of the machine, substantially parallel with the roll-shafts, 
receiving motion at one end from the main driving belt, and communi- 
cating the motion to one roll of each pair at the other end; (4) pulleys 
on the roll-shafts and counter-shafts; (5) belts on the roll and counter- 
shalt pulleys, arranged to givereversed and differential movement tothe 
two rolls of each pair; (6) means substantially such as described for 
simultaneously adjusting both ends of the counter-shaft, by which means 
ail the roU-belts may be tightened or loosened by one opération, and 
of which means a great variety is shown in the drawings accompanying 
the patent. As Gray's prior patent, No. 228,525, is admitted to con- 
tain the first tive of thèse éléments, the only question is whether the 
sixth élément, viz. , means for adjusting simultaneowly both ends of the 
counter-shait, are found in prior patents. It will be noticed that the 
patentée claims broadly any means of simultaneously adjusting both 
ends of the counter-shaft, and not specified devices for so doing, and the 
drawing accompanying his patent shows 12 différent devices for that 
purpose, which are thereby made équivalents of one another. It fol- 
lows that, if the défendant would be guilty of infringement by using any 
means of simultaneous adjustment, plaintiflf's patent would also be an- 
ticipated by the prior use of any such means. Means for the independ- 
ent adjustment of each end of^ such counter-shaft are admitted to be 
found in Gray's patent. No. 228,525. While defendant's testimony has 
failed to establish a case of the simultaneous adjustment of both ends of 
a counter-shaft, there is shown in the Lane & Bodley saw-mill a device 
for moving both ends of a shaft carrying a eircalar saw, for the purpose 
of tightening and loosening the belts; a siniilar device in Clark's patent, 
No. 174,719, for a coal-breaker; and in the Odell patent. No. 250,964, 
there is shown a roller-mill containing a device for simultaneous adjust- 
ment of two short shafts carrying pulleys, each revolving in an opposite 
direction. The meansadopted are not dissimilar, and in our opinion there 
is nothing beyond mère mechanical skill required in applying thèse 
means to the counter-shaft of a roller-mill. We agrée with the defend- 
ant's expert that it does not call for the exercise of the inventive faculty. 
Armi V. RaUivay Co., 26 Fed. Rep. 314. 

Beyond this, however, there is produced a prior patent to Marmon and 
one Warrington, dated October 10, 1882, — or about six weeks before the 
filing of the application for the Marmon patent, — in which the same ad- 
justing devices shown in Fig. 20 of the Marmon patent are employed. 
This construction is made the subject-matter of the twélfth claim of the 
Marmon and Warrington patent, in the foUowing language: 

"The combination with the counter-shaft, M, of an adjusting mechanism 
consisting of the devices, N, the rods, 0, and mechanism Connecting said rods 
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togetner, wliéreby they are operated simultaneously, ail substantially as set 
forth." 

The construction and opérations of the correspond ing parts in the two 
patents are substantially the same, and the resuit produced by their ac- 
tion is the same. It is true that Marmon, in the patent under consid- 
ération, does not lirait himself to any particular means for the simulta- 
neous adjustment of the two ends of the counter-shaft, but he exhibits 
12 différent devices for such purpose, which are thereby made mechan- 
ical équivalents, each of the other. If this be so, then it would follow 
that his patent will be anticipated by the use of any one of thèse équiv- 
alents in the prior patent to Marmon and Warrington, sinee a patentée 
making use of any mechanical équivalent of the Marmon and Warring- 
ton combination would be equally liable as an infringer, as if he made 
use of the spécial devices therein set forth. Upon the face of thèse two 
patents there appears to be an anticipation of the claim sued upon in 
this case. 

Plaintiff, however, seeks to avoid the force of this, by showing that 
Marmon and Warrington, ttie original patentées, conceded priority of 
invention to Marmon of thè device in question. It appears from the 
file-wrapper and contents of the Marmon patent that in his application 
Marmon stated that "many of the devices and combinations shown 
and described herein are the invention of Jesse Warrington, or the 
joint invention of said Warrington and myself. They are therefore of 
course not claimed in this application, but are made the subject-niat- 
ter of other applications for letters patent, either pending or in course 
of préparation. I regard myself, however, as the first inventor of a 
roller-mill having a counter-shaft extending from end to end of the 
mill, parallel with the roU-shafts, and simultaneously adjustable, as a 
whole, towards or from the roll-shafts. I therelbre intend to claim the 
above invention broadly in this application, together with the spécifie 
means shown in the principal drawings, leaving the other constructions 
to be covered specifically by the other letters patent, the applications for 
which may hâve been made, or may be made, either by myself or by 
others." There seems to hâve been soiue etïbrt made to hâve the Mar- 
mon patent advanced and passed upon before the Marmon and Warring- 
ton patent, but this does not seem to hâve been doae, since the Marmon 
and Warrington patent seems to hâve been issued before the correspond- 
ence on this subject took place. On December 22, 1882, the examiner 
writes to Marmon's attorney, refnsing claims 1, 2, and 3 of his patent, 
and stating that "an application cannot receive protection in a separate 
application for matter which was described, claimed, sworn to jointly by 
himself and another, and jointly patented prior to the filing of the sub- 
séquent application. Whatever rights the présent appliçant may bave 
had, solely, for broad claims on the driving mechanism should hâve re- 
ceived protection prior to the filing of the application for the joint pat- 
ent; or the right to apply for broader claims subsequently might hâve 
been saved by an ex])ress réservation in said patent." In reply to this 
the attorney wrote that there was no dispute between the parties as to 
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tlie matter of invention; that "each is preparing further applications, 
which will show just what each is entitled to separately, and what jointly 
with the other, and the proper steps will be taken to put the record in 
shape, so that the objection urged by the examiner will be overcome;" 
and at the same time he forwarded to the patent-office a concession on 
the part of Marmon and Warrington of priority of invention to Marmon 
of the device for simultaneous adjustinent. This was stated by the ex- 
aminer not to be "sufficient to warrant the office in issuing two patents 
for the same invention, — a joint patent totwo parties and a separate pat- 
ent to one of them ;" and how the second patent came to be issued does 
not clearly appear by the record. There is notliing before us to show 
that the first patent was ever canceled or reissued, nor do we see how a 
mère concession of priority by one pRtentee to a later appiicant, after the 
prier patent had been issued, could be binding as against infringers. 
Indeed, we are unable to see upon what theory this concession and cor- 
respondence is admissible at ail. If the first patent be valid, then any 
infringer could be prosecuted under it at any time within 17 years from 
the time the patent was issued, and if the second patent, which was is- 
sued neariy 6 months after the first, be also valid, infrmgements could 
also be prosecuted at any time within 17 years from the time that was 
issued, so that the monopoly of the invention might thus be indefinitely 
extended. No one can bave two patents for the same device, either as 
joint inventors or as sole inventer. No one can take out a patent, 
either jointly or severally, for an invention, and, after the patent is is- 
sued, witbout réservation in his original application, obtain a second 
patent, with broader claims, for the same device. The authorities upon 
this point are numerous and conolusive. Sickek v. Falls Co., 4 Blatchf. 
508; O^EeiUy v. Morse, 15 How. 62; Odiorne v. Nail Factory, 1 Robb, 
Pat. Cas. 300; Smith v. Ely, 5 McLean, 76; James v. Campbell, 104 U. 
S. 356. 

If there be anything in defendant's point that plaintiff'a remedy is 
at law, the objection cornes too late to be of any service. If such want 
of jurisdiction appears upon the iace of the bill it should be taken ad- 
vantage cf by demurrer, {Clark v. Fhnt, 22 Pick. 231; Ludlow v. Simxmd, 
2 Gaines, Cas. 40, 56; Underhillv. Van Cortlandt, 2 Johns. Ch. 369; Pier- 
pmit V. Fowle, 2 Woodb. & M. 35; Grandin v. LeRoy, 2 Paige, 509.) if 
not, it should be set up by plea or answer, and called to the attention 
of the court at the earliest opportunity, {Roberdeau v. Rous, 1 Atk. 543; 
Bank v. Railroad Go., 28 Vt. 470; Livingston v. lÂvingaton, 4 Johns. Ch. 
287.) The objection cannot be taken at the hearing. Mlesv. Williams, 
24 Conn. 279. It would be a great hardship in a case like this, where 
the parties bave spent years of time and many thousands in money pre- 
paring for a hearing upon the merits, to deny the plaintiff relief upon 
the ground that it should bave resorted to a court of iaw. 

It results from this that the plaintiff is entitled to a decree for an injunc- 
tion, and the usual référence to a master to assess damages upon the Gray 
patent, and that the défendant is entitled also to hâve inserted therein a 
clause dismissing the bill as to the Dowliug and Marmon patents. 
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CoLEMAN Hardware Co. et al. v. Kellogg et al. 

(Grcuit Court, N. B. Illnois. May 27 1889.^ 

Patents— Sash-Balani^b—Infrinsement. 

The patent granted September 18, 1883, to Warren Shumard for a "sash- 
balance, " which bas abrake so arrauged as to be adjiistable from the outside, 
tbe brake being an ordinary brake shoe bearing on Ihe periphery of the drum, 
with the pressure secured by a spring, is infringed by the use of a band brake, 
bearing on the periphery of the drum. and adjiistable frora the outside; band- 
brakes having been well-known équivalents for spring-brakes at the time of 
ttie issue of the Shumard patent. 

In Equity. On motion for injunction. 

Bill to restrain infringetnent of a patent by the Coleman Hardware Com- 
pany and others again.st Kellogg, Johnson & Bliss, iœpleaded with 
the Pullman Sash-BaJance Company. 

Banning & Banning & Paysan, for complainants. 

George P. Barton, for défendants. 

Blodgett, J This is a motion for an injunction to restrain the în- 
fringement by défendants of a patent granted September 18, 1883, to 
Warren Shumard, for a sash-baiance. The device covered by this patent 
is what is known as a "spring-balance" for a window-sash, instead oi the 
ordinary puUey balance. ïhe proof now before me shows that this class 
of devices is not new, one of the patents cited having been issued in 
1856; but the feature in the complainants' patent, which seemsto metobe 
new and meritorious, is the brake so arranged that it is adjustable from 
the outside. Défendants' patent also shows a brake adjustable from the 
outside, and dift'ering only from the complainants' in the fact that it is 
what is known as a " band-brake," bearing upon the periphery of the 
drum, while complainants' brake is the ordinary brake-shoe, bearing 
upon the periphery of the drum, and the pressure secured by a spring. 
There is no essential différence in the function of the two brakes, but the 
band-brake was a well-known équivalent Ibr a spring-brake like the com- 
plainants' at the time complainants' patent was issued. I think, there- 
fore, as at présent advised from the proof before me, that the différence, 
so far as the brake is concerned, between complainants' and défendants' 
device is merely colorable, and that défendants infringe upon this feat- 
ure of complainants' patent, and possibly upon other features. An in- 
junction will therefore be ordered according to the prayer of the bill. 
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DooLiTTLE V. Knobeloch et al. 
{District Court, D. South Carolina. June 14, 1889.) 

ADMmAI.TT— JcniPDTCTION. 

A ciaim against tlie owner of a vessel for services in pnrchasing her. and 
in traveling on her, looking afterthe owner's interests, but havingno ooiitrol 
over orconcern in the navigation of the vessel, and for advanoes to the mas- 
ler and vessel as the owner's agent, is not within the jurisdiction of ad- 
miralty 

In Admiralty. Libel for services and advances by Alvin Doolittle 
against William Knobeloch, owner of steamer Believue, and the steamer 
Bellevue. 

Trenholm tfc Rhett, for libelant. 

W. J. Gayer and Mitchell & Smith, for respondent. 

SiMONTON, J. The libel sets up a claim against the steamer in rem 
and her owner, the respondent, in personam, for services and advances. 
The services were going to New York as the agent of Knobeloch, and 
purchasing for him the steamer Bellevue, and coming in her on her voy- 
age from New York to Cbarleston, looking generally after the interests 
of the owner; not, however, having any control or concern in the navi- 
gation of ihe vessel. The advances consist of cash to the ma.ster from 
time to time, and moneys paid lor supplies to the steamer, pilotage, and 
dock fées. The libel vvas amended by striking out ail claim in rem on 
the steamer, Respondent excepts to the jurisdiction of the court. The 
jurisdiction in admiralty dépends primarily upon the nature of the con- 
tract, and is limited to contracts, ciaims, and services purely maritime, 
and touching rights and duties appertaining to commerce and naviga- 
tion. The Jefferson, 20 How. 393. It is not easy to get an exact défi- 
nition of the term "maritime contract." It is lar easier to say what is 
not a maritime contract. "The true criterion,"says that eminent jurist, 
Mr. Justice Bbadley, "is the nature and sulyect-matter of the contract, 
as whether it has référence to maritime services or maritime transactions." 
Insurance Co. v. Dunhiim, 11 Wall. 1. Mr. Browne, in bis work on Civil 
and Admiralty Lavv, (vol'ime 2, page 82,) asks the question: "What 
contracts should be cognizable in admiralty?" and answers it: "Ail con- 
tracts which relate purely to maritime attairs." "Maritime contracts are 
such as relate to commerce and navigation," says Justice Cliffoed. The 
Orpheus, 2 Cliff. 29. The English courts limit courts of admiralty by 
the locality of the contract. Our courts look to the subject-matter. 
De Lovio v. Boit, 2 Gall. 398. But "to be a maritime contract, * * * 
itis not enough that the subject-matter of it, the considération, the serv- 
ice, is to be done on the sea. It must he in its nature maritime. It must 
relate to maritime alfairs. It must bave a connection with the naviga- 
tion of the ship, with her equipment or préservation, or with the laam- 
tenance or préservation of the crew, who are necessary to the navigation 
and safety of the sliip. Thus a carpenter, a surgeon, a steward, though 
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not strictly marinera or seamen, may ail sue for their wages în the ad- 
miralty beeause they contribute in their several ways to the préservation 
and support of the vessel and her crew." The Farmer, Gilp. 531. 
The charge for services in pu,..hasing the steamer cannot be entertained 
in this court. It does not spring from a maritime contract. A ship- 
broker cannot sue in admiralty for services in procuring a charter-party, 
as they do not arise out of a maritime contract. The Thames, 10 Fed. 
Rep. 848. Nor do the services of an agent in soliciting freight come 
within this category. The Crystal Stream, 25 Fed. Rep. 575. Nor is a 
contract for building a ship, {Cunningham v. Hall, 1 ClifF. 43,) nor for 
furnishing raaterials for building a ship, {The Orpheits, 2 Cliff. 29,) a 
maritime contract. The underlying principleis this: Ail thèse are pre- 
liminary services leading to a maritime contract. They do not consti- 
tute in themselves a maritime contract. Of the same character is the 
purchase of a vessel. See Edwards v. Elliott, 21 Wall. 582. The service 
in the purchase of the steamer in this case was not a maritime contract. 
The claim lor advances made to the master and steamer do not come 
within our jurisdiction. "Admiralty has no jurisdiction overan account 
between the agent of a steam-boat and its ovvners for moneys paid for its 
use." Minturn v. Maynard, 17 How. 477; White v. Dollars, 19 Fed. 
Rep. 848 ; Hen. Adra. p. 135, § 47 : Bank v. The Charles E. Page, (MS. 
Cir. et. South Carolina, Dec. 1886.) The same conclusion must be 
reached with regard to the claim for servi es in coming on the steamer 
from New York. He was not master, pilot, oïlJcer, engineer, fireman, or 
one of the crew. He only stood for the owner, — a privileged passenger. 
His service was not in its nature maritime, did not relate to maritime 
affairs, had no connection with the navigation of the steamer, nor with 
her equipment or préservation or with the maintenance or préservation 
of the crew. The libel is disnjissed for want of jurisdiction. No decree 
can be made as to costs. Railway Co. v. Swan, 111 U S. 387, 4 Sup. Ct. 
Rep. 510; Blackhckv. Small, 127 U. S. 105, 8 Snp. Ct. Rep. 1096 j 
Mayor v. (hoper, 6 Wall. 250. Each party is responsible to the officer» 
of the court for costs incurred at his instance. 



BovAED et àl. V. The Mayflower. 
{District Court, W. D. Pennsylvania. June 1, 1889.) 

1. Marittmb Liens— Supplies poh Restatjbant on Boat. 

Under the Pennsylvania act giving liens against domestic vessels navîgat- 
ing the rivera Allegheny, Monongahela, or Ohio, a lien exista for supplies 
furuished to an excursion boat, and dispensed to passengers from a lunch- 
counter kept on board the boat, such supplies having been furnished upoa 
the crédit of the boat on the order of the master, a part owner. 

S. Same. 

Debts thus contracted for soda-water, cider, and spirituous and malt liq- 
uors, supplied to the boat and dispensed thereon to passengers, are liens un- 
der the act. 
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8.. ÎJAME. 

The lien for a debt thus contracted for provisions suppTied to the boat, i» 
not affected by a private agreement between the ownera of the boat and the 
person in charge of the lunch-counter, unlinown to lien clairuant. 

In Admiralty. Sur exceptions to the report of the commissioner dis- 
tributing the fund in the registry of the court. 
E. P. & f W. Jones, for Wilson, Bailey & Co. 
A. Y. SmiLn, for J. C. BufFum. 

Knox & Reed, {E. W. Smith, of counsel,) for W. H. Holmes & Son. 
J. Chas. Dicken, for G. S. Martin & Co. 
D. T. Wataon, for Jos. Walton & Co. 
Miller <Sc McBride, for report. 

AcHESON, J. The Pennsylvania act of April 20, 1858, (1 Purd. Dig. 
126,) giving liens against domestic vessels navigating the rivers Alle- 
gheny, Monongahela, or Ohio, is awkwardly drawn, but it has always 
been construed by this court as embracing stores and provisions fur- 
nished to any such vessel upon the crédit thereof, when ordered by the 
owners, or by the master or other authorized agent. Uiider the gênerai 
admiralty law, necessity, as respects supplies to a vessel, is a relative 
term, and is open to much latitude of construction. Ben. Adm. § 268. 
In the case of The Plymouth Rock, 13 Blatchf. 505, it was adjudged that 
a lien existed for food of various kinds supplied to a vessel engaged in 
making several trips each day between New York and Long Branch, al- 
though the food was dispensed to passengers froni a restaurant on board 
the vessel. In the Pennsylvania act the word "necessity" does not oc- 
cur, nor is there any express limitation as respects the nature of the sup- 
plies for which a lien is given. Where the owner hiniself gives or sanc- 
tions the order, there vvould seem to be no good reason for questioning 
the existence of a lien because of the alleged absence of necessity, or the 
supposed unfitness of the articles, if the goods were furnished in good 
faith upon the crédit of the vessel. The Hoyle, 4 Biss. 234, 238; The 
James Guy, 1 Ben. 112. At least that view should prevail in such a 
case as this, where the fund for distribution is the surplus remaining 
afler the maritime liens are paid, and ail the claimants come in only by 
virtue of the local statute. 

The Mayflower was an excursion boat plying in the vicinity of 
Pittsburgh, and there was, a lunch-counter on board the boat for the 
accommodation of the passengers. The claim of J. C. Bufï'um & Co. , 
amounting to $67.32, is for a class of goods designated in the testi- 
mony as "soft drinks," principally soda-water and syrup, furnished 
to the Mayflower in July and August, 1888; and the claim of W. H. 
Holmes & Son, amounting to $428.20, is for spirituous and maltliquors 
furnished to the boat in 1887 and 1888. It is shown that, with the 
fenowledge and sanction of Capt. Lewis N. Clark, the master of the 
Mayflower, and one of her owners, ail thèse goods were sold and deliv- 
ered to the boat, upon the crédit of the boat, and were used on her — 
sold to the passengers. Thé claim of George S. Martin & Co., amount^ 
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ing to $48, is for cider sold and delivered to the boat upon her crédit, 
on the order of Capt. Clark, and in large part used on the beat by the 
excursionists and crew New, thèse claims were disallowed upon the 
ground that the articles were net necessaries. But in view of what I 
hâve heretofore said, and under the authorities cited I am constrained 
to differ from the learned commissioner. The terni "provisions" has 
been held to embrace wines and brandy. Mooney y. Evans, 6 Ired. Eq. 
363. Under ail the circumstances, I fbink the debts due thèse claim- 
ants were liens against the Mayflower within the fair meaning of the act. 

I am unable to concur with the commissioner in bis disallowance of 
$1,178.88, part of the claim of Wilson, Bailey & C< for provisions 
furnished to the Mayflower during (he fevv months when Fred Pastre 
and W. r Clark ran the lunch-counter under an arrangement with the 
owners of the boat. It appears that those provisions were furnished un- 
der a gênerai order of Capt. Lewis N. Clark. In particular instances, 
indeed, Pastre ordered some of the goods, but the claimants understood 
that he was the steward of the boat, and they gave no personal crédit to 
him. In bis report the learned commissioner refers to the évidence 
taken in the case of Marx v. The Mayflower, and treats it as évidence tt. 
be considered in this case. But this is not allowable. The présent lien 
claimants were not parties to that suit. It does not appear that the év- 
idence taken thcrein was ofi'ered in this case, and, if it really was, it was 
only admissible to the extent of showing that Pastre gave contradictory 
testimony in the two cases. But, independently altogether of Pastre's 
testimony, it is hère clearly shown that Wilson, Bailey & Co-, in pursu- 
ance of a gênerai order given by Capt. Clark, sold and delivered ail said 
provisions to the Mayflower upon the crédit of the boat, and that they 
were actually used on the boat. Nor is there sufficient évidence to show 
that thèse claimants had any knowledge of the alleged arrangement be- 
tween the owners of the boat and Pastre and W. P. Clark. On the con- 
trary, it satisfactorily appears that they had no knowledge on that sub- 
ject. In this respect this case differs widely from that of Marx v. The 
Mayflower. 

Touching the claim of Joseph Walton & Co., for the cost of repairing 
their fuel-flat, the action of the commissioner was entirely correct. The 
damages to the flat could only be allowed as a lien of the fiiith class- 
under the act. And now, June 1, 1889, the exceptions to the com- 
missioner's report filed by J. C. Bufifum & Co., W H. Holmes & Son,, 
and George S. Martin & Co., and the first and second exceptions filed by 
Wilson, Bailey & Co. are sustained, but ail other exceptions are over- 
ruled; and the case is recomraitted to the commissioner, with directions 
to correct his sehedule of distribution in conformity with this opinion. 



4.4. FEDEKAL REPORTER, Vol. 39. 



HoADLKY et al. V. The jj^zzie and Cargo. 
{Circuit Court, E. D. Louisiana. May 21, 1889.) 

1. ShIPPINQ— CAimiAGF, OF GOODS— DBr.,AT. 

On October 3d libelants chartered a vessel tc»<;arry a cargo of lumber; the 
vessel to be at the port of loadingby October ISrth, "exceptingthe acts of God 
in weatber * * *' preventiiig," and tobeloaded as fast aa the vessel couldre- 
ceive Though ready to be moved intwo orthree days, tte vessel was allowed 
to remain moored at her vpbarf until October Uth, and did not reacb the port 
of loading until November 2d. She was detained for painting four or five 
days longer, though it appeared that the painting could hâve been completed 
in three days. Pourteen days were consumed in loading, during which time 
the master was absent, and the loading suspended, for four days. The load- 
ing could hâve been done in six days, and the lumber was ready on October 
lôth. An old pikn advised the master to clear a certain bar when partly 
loaded, and hâve the balance lightered down, ofEering him lighters, but the 
master refused. AVhen the vessel arrived at the bar, it could hâve passed 
over, but the master was absent, and remained away for six days, during 
which time he was urged to départ promptly with the cargo. The vessal did 
not get acroas the bar until December 22d. having gone aground. Libelants 
had meanwhile urged lightering, saying that the cargo would be thrown on 
their hands unless promptly forwarded, and that they would seize the schooner 
for damages, and had offered the master a tug to haul the vessel over the bar, 
which he declined. The sale of the cargo was lost by the delay. Ileid, that 
the delay in loading and departure violated the charter-party, and entitled 
libelants to damages. 

2. Samb— Fhkight. 

Though the cbarter-party provided that the freight should be paid in ad- 
vance on the vessel' s being loaded, libelants could properly refuse to pay the 
freight because of the delay. 

In Admiralty. Libel for damages. On appeal fïom district court. 
Following is the opinion of the district court, delivered March 20, 
1889, by BiLLiNGS, J.:' 

"The fatts in this case, established by the testimony, are asfollows: On 
October 2, 1888, the master and owner of tlie schooner Lizzie entered into a 
eharter-party with Iloadiey & Co., the libelants, to carry a cargo of lumber of 
about 90,000 feet, frora Jay & Davis' saw-raill, on the Tohefuncta river, near 
Lake Pon tchartrain, to Carthagena, United States of Columbia, South America, 
the vessel to be at tlie port of loading by October 15, 1888, 'excepting the acts 
of God in weather, such as storms, calms, headwiuds, preventi ng.' About the 
time of the making of the charter-party the schooner was at Morgan City, La., 
she having her center-board out of order and havingit replaced. Thecharter- 
party also stipulated that ' there should be the usual quick dispatch in loading, 
as fast as the vesSel could receive.' The master went to Morgan City. The 
Center-board was replaced in two'or three days, but the master allowed the 
vessel to remain inuctive, and to stay moored at the wharf there, until Oc- 
tober llth, when be started for Jay & Davis' rail). It took him six days to 
cpme from Morgan City to the Eigolletes, where, by the quarantine, he was 
detained six days longer, for not having procured a clean biU of health, and 
he did not arrive at Jay & Davis' mill until November 2d, which will be ob- 
served was seventeen days atter the time flxed for the commencement of the 
loading by the terms of the charter-party. Instead of proceeding at once to 
load, the master left the schooner in charge of a single man, and came to New 
Orléans and directed the schooner to be put on the ways at Madisonville for 
painting, where she was detained another four or flve days. The évidence 
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shows that this painting could hâve been completed in three days. The lum- 
ber was ready, and had been ready for a long tirae prier to October 15th. 
When the master commençed loading he consumed fouiteen days in loading 
the vessel, and the évidence shows that loading could hâve been accomplished 
in six days at the outside. During four of thèse days he again left the 
schooner, and ail work of loading was suspended. Up to this time there was 
an abundance of water on the bar, even after the master's return. ïha 
schooner at that time had nearly her hold load in, and Mr. Jay, oiie of the 
owners of the mill, an old pilot, ad vised hlm to at once proceed with the cargo 
in the hold as far as St. Joseph's island, and to hâve the balance of the cargo 
lightered down to him at that point; oflfered him the lighters, and told him 
he would not hâve such an opportunity for any great length of time. The 
master's reply was that he knew his own business. The water on the bar 
fell. The master went on slowly loading until the 16th November, and 
loaded the schooner to a greater deplh than the water on the bar allowed, and 
iinally started down the river. After he came to the ship-yard, where his 
schooner had been painted, he again left the vessel anchored in the stream, 
with only one man, and again came back to the city, where he remained for 
another period of six days. The testimony of the mate shows that the vessel, 
after it arri ved at the bar, could hâve passed over; but the master was absent, 
and thei-e was nobody there to take tlie vessel over the bar Wlien the uiaster 
returned from New Orléans he told the mate that lie was goingto hâve trouble 
with the charterers, and asked him to flx up the log-book so as to fit the mas- 
ter's side of the case, and the log was then comnienced. On November 16th 
the schooner started for the bar, and stuck fast and remained aground until 
the 16th of December. The master absented hiraself from November 23d to 
Deeeraber Ist, and from Decemher 3d to December 13lh, with no one on board 
but the mate, and a portion of the tirae a cook, who was not a sailor, but who 
was sick, and in bed. The schooner flnally got over the bar on the 22d of 
D.'cember, when the master came to the city, leaving his vessel at the ship- 
yard. He was told there was urgent necessity for the prompt departure of 
the cargo to South America. After it was learned that the vessel was aground, 
the libelants sent a messenger over, urging him lightering, with the state- 
raent that the cargo would be thrown on the hands of Hoadley & Co. unless 
it was promptly forwarded. Thèse représentations were made to the mate in 
charge, who, in the absence of the master, answered that if the proper pré- 
caution and energy had Ijeen used the vessel at that date — the 22d December 
— would hâve already delivered her cargo at the place of destination, and hâve 
been on her way back to the United States. The captain was found in jSTew 
Orléans, and informed that unless the cargo staited at once thesame would be 
thrown upon the hands of the charterers, and they would seize the schooner for 
any damages they might sustain. At the same time they ofCered him a tug to 
haul the vessel over the bar. This the master declined. Had there been 
help on board the schooner to handle her anchors she would bave been hauled 
over the bar, and could hâve been lightered on the bar, as she was subse- 
q 11 ently lightered on this side of the lake, before going into the new basin. 
The niere taking ofE of her deck-load would hâve raised her up seven inches, 
and she could hâve gone over the bar at four or five différent times. On De- 
cember 22, 1888, Hoadley & Co. libeled the vessel and cargo, claiming dam- 
ages SI, 189 for breach of charter-party, and on January 14, 1889, the libel- 
ants discontinued the proceedings against the cargo, but reserved ail rights 
against the vessel. Turthermore, the évidence shows that in conséquence of 
the delay on the part of the schooner in loading and starting on her voyage 
the parties at Carthagena, South America, to whom the cargo had been sold, 
receded from their bargain, as they had the right to do. 
The respondents hâve flled a cross-bill, asking $654 damages. The charter- 
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party provided that the freight should be paid upon the vessel being loaded, 
in advance. The libelants declined to pay the freight in advanee, giving as a 
reason the delay which the schooner had made, and their loss of ail opportunity 
to sell the lumber at Carthagena. The question now submitted is whether 
the libelants hâve a claim for damages, or whether the schooner is entitled to 
damages and freight. This being the case, so far as it is now submitted to the 
single question whether the master used requisite care and diligence in ful- 
fllling the conditions of the chaiter-party, did he proceed in its exécution 
witii the promptness and vigilance which were requisite? The rule of law 
which must control this case is that the master was bound to proceed on his 
voyage with the Hrst wind, and he must also proceed in loadiug the vessel 
with the requisite promptness. Upon the facts as they appear in the testi- 
mony for lilwla'its, (for the respondents hâve put in no testimony, except 
three letters,) the court is of opinion that there was a failure on the part of 
tlie master, both in loading and in his departure, which was in law a viola- 
tion of his contiact; that the libelants are entitled to damages; and that the 
cross-biU must be dismissed. The matter is referred to K. Loew, commis- 
sioner, to take évidence, and report the same to the court, as to the damages 
suslained by the libelants." 

R. De Gray, for libelants. 
Hmnor & Lee, for claimant. 

Paedee, J. a careful examinatîon of the pleadings and évidence in 
this case shows that the findings and decree of the district judge are correct. 
The delay s on the part of the claimant in the exécution of his contract seeni 
to hâve been wanton and whoUy inexcusable, and, wholly unexplained as 
they are, fully justified the libelants in breaking up the voyage, and in 
suing to recover their property and resulling damages. The claimant is en- 
titled to no freight, because none was really earned, and because, if earned 
and required from libelants, then it would merely enhance their dam- 
ages, ail to be recovered in this case. It is therefore ordered, adjudged, 
and decreed that the libelants, Russell Hoadley, Chester C. Munroe, and 
Frank Wesson, composing the firm of Hoadley & Ce, do hâve and re- 
cover in solido from William Gandy, master and owner of the schooner 
Lizzie, claimant in this case, and William Cunningham and Albert 
Gerdes, as sureties on the release bond, the sum of $330.91 damages, 
and aJl costs of the district and circuit courts, and that exécution may 
issue on this decree within five days after the same is entered and signed. 
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The Gevalia and The Vision. 
{District Court, 8. D. New York. May 20, 1889.) 

1. Stbandistg YkssbivS— Akchoub and Cables— Fotjling. 

Good seàlnanship requires that the inboard end of the anchor cable, if fast- 
ened, be lashed with ropes only, that may be eut at a moment's notice, and 
the anchor slipped when necessary. 

3. Samb. 

The yachts G. and V. having anchored in Larchmont harbor, and a gale 
arising, during which both dragged their anchors, the G. got under way for 
another harbor, and in doing so crossed the line of the V.'s cables and fouled 
them with her starboard anchor, not yet hove aboard. On being hailed to 
slip the cable she was unable to do so, becaiise the chain was shaokled fast, 
and both vesaels, through the fouling, shortly went ashore. He d, that the 
G. took the risk of crosaing the V 's cables, and of her inability to slip her 
cable at once, and was solely liable for the damages. 

In Admiralty. Libel and cross-libel for damages. 
Shipman, Barlow, Larocque, & Choate, for the Vision. 
Eugène L. Bushe, for the Gevalia. 

Brown, J. On the evening of June 28, 1888, the yacht Vision 
anchored near the mouth of the harbor at Larchmont, Long Island 
Sound, from 200 to 300 feet nearer the shore than the yacht Gevalia, 
previoudy at anchor there, and also a little to the northward of her. On 
the foUowing day a gale arose, blowing from the east or south-east, caus- 
ing the Vision to drag her two anchors. Signais of distress were set, 
and help was subsequently procured by borrowing two anchors and ca- 
bles from other vessels. Her four cables ranged from 20 to 50 fathoms; 
one of the borrowed ones being partly of rope, next to the yacht. With 
thèse I find that she was held safely and securely, though quite near the 
shore, after having dragged several hundred feet. The Gevalia, which 
bore o£f the Vision's port bow, also dragged somewhat, and her master, 
not wishing to remain there over night, at about 5 p. m. got under way 
for the purposeof seeking another haven. He was obliged to start upon 
the port tack, and in getting under way the Gevalia drifted astern and 
to leeward, so as to cross the line of the Vision about 100 feet ahead of 
her, or less than half the length of her longer cables; so that the star- 
board anchor of the Gevalia, not yet being hove aboard, in crossing the 
Vision's cables fouled with some one of them, the resuit of which was 
that both vessels went ashore a few minutes afterwards, and sustained 
damages for which the above libel and cross-libel were filed. 

I think the weight of évidence is that at the time the Gevalia got un- 
der way she was from 300 to 400 feet distant from the Vision, and off 
her port bow; that is, at least 300 feet abreast of her, and a little ahead. 
The évidence also is that when she reached the line of the Vision's ca- 
bles, she had attained a speed of about six knots. I am not satisfied 
that at this speed, or about this speed, she could not then hâve come 
about and made a short tack, and afterwards resumed her port tack, 
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•without crossîng the line of the Vision's cables. But, without regard to 
this question, I think she had no right to cross the cables of the Vision 
•without taking the risk of her own anchor's fouling. Her master well 
knew of thèse cables, and of their probable lengths, which were in fact 
about the same as his own. He had seen additional cables brought to 
her aid during the day, and knew that she had drifted more than he. 
He knew that he would cross at half her cable's length or less. No an- 
chor buoys could therefore hâve given him more serviceable information 
than he already had. When it was known that the anchor had fouled, 
beoause the Vision began to be hauled ahead in tow, the master of the 
latter hailed the Gevalia to let slip her anchor cable. That could not 
be done, as the master of the Gevalia says, because it was shackled so 
fast to a beam in the hold that it afterwards took him two hours to un- 
shackle it. The necessity of letting anchor cables slip, and of being pre- 
pared for it upon emergencies like this, has been lamiliar toseamen from 
tiœe immémorial. It is the customary means of averting imminent 
danger aiter fouling. To hâve a cable shackled so that it canno' be 
slipped at need is bad seamanship. If lashed at ail, it must be by a 
rope that can be eut at a moment's notice on emergency. See Nares on 
Seamanship, (6th Ed.) 156. The negleet of the Gevalia to hâve her ca- 
ble in ship-shape order in this respect, was undoubtedly the ultimate 
cause of this collision, as the primary cause was her crossing the line of 
the yacht's cable before her starboard anchor was hove up; and for both 
sheis responsible. It is alleged as a lault against the Vision that she 
did not eut her cable when hailed to do so by the master ol the Gevalia. 
But the ptorm was then at its height. She was near the shore and had 
been obliged to borrow additional cables to hold her. One of the short 
cables was eut for another reason, and the kedge cable parted. She was 
under no obligation to the Gevalia to eut her own cables, and take the 
risk of speedily running ashore. I do not see any lault in the Vision, 
and the resuit is that the Gevalia must be held alone answerable for the 
damages. Decrees accordingly, with costs. 
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Unitkd States v. Lehman. 

(District Court, E. D. Missouri, E. D. June 10, 1889.) 

1. Courts— Jurisdtction—Aliens. 

Kev. St. U. S. § 3165. confers the power to naturalize aliéna on "courts of 
record of any of the states haviniç common-law jurisdiction." 3 Rev. St. 
Mo. 1879. p. 1511, establishingthe court of criminal correction, déclares it tobe 
a court ot record, and gives it "exclusive original jurisdiction of ail misde- 
meanors underthe laws of the state coramitted in the countyfnow city)of St. 
Louis." Htd, that as the cominon law and ail gênerai statutes enacted by 
parliament before the fourth ycar ot the reign of James I. hâve been adopted 
in Missouri, and as the proceedings of the court are in accordance with com- 
nion law except as moditied by the Code of Criminal Procédure, the court is 
one of common-law jurisdiction, and authorized to naturalize aliéna. 

3. ALIBNS — N.iTURALIZATION — PeRJURY. 

Rev. St. U. S. S^ 3167. requires the court to ascertain whether the applicant 
for naturalization under that s^o'^ion has resided three years in the United 
States before attaining majoriij tle d. that a third person, swearing falsely 
in that regard, is liable to the penalty prescribed in section 5434 for any wit- 
ness who in such proceeding falsely makes an oath "required or authorized" 
by the naturalization laws. 

3. Same — Indictment. 

An indictment for such offense, alleging that the person who administered 
the oath was a deputy-clerk of the court of criminal correction, and acting 
as such when the oath was administered in open court, is suflicient without 
alleging the steps by which the ofiicer became deputy-clerk. 

4. Samb. 

As the district court of the United States takes judicial notice of the laws 
of the State in which it is situated, an allégation that the deputy-clerk was 
authorized to administer such oath is not necessary. 

At Law. Demurrer to indictment. 

George D. Reynold, Dist. Att^'., and Thomas P. Bashaw, for the United 
States. 

D. P. Dyer, for défendant. 

Thayer, J. 1 . The first question raised by the demurrer filed in this 
case is whether the court of criminal correction of the county (now 
city) of St. Louis has power to naturalize aliens. Section 2165, Rev. 
St. U. S., confers such power on "courts of record of any of the states 
having common-law jurisdiction." The court of criminal correction is 
declared to be a court of record by the second section of the act establish- 
ing that court. 2 Rev. St. Mo. 1879, p. 1511. Hence the sole point 
for considération is whether it is also a court "having common-law juris- 
diction " within the meaning of the fédéral statute. That is a question, 
as it appears to me, that admits of little controversy. The jurisdiction 
of ail the courts in this and other states is defined with greater or less 
particulàrity by statute, and in that sensé their jurisdiction is statutory. 
But, as is well known, certain courts in this as well as in other states hâve 
power to'punish offenses that existed at common law, and to enforce 
private rights and to redress private wrongs recognized by the common 
law, and in the exercise of that power their action is governed by the 
principles, rules, and usages bf the common law, in so far as they hâve 
v.39F.no.2— 4 
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not been modified or abolished by statute. Courts of this description 
are usually terraed "courts of common-law jurisdiction," to distinguish 
them l'rom other inferior tribunals organized to enforce local or municipal 
régulations, or rights and duties not recognized by the common law. 
Section 2165 evidently refers to courts exercising the jurisdiction first 
above described. Congress intended to confer the power of naturaliza- 
tion on ail courts of record of the several states that hâve power to ad- 
minister justice under and in accordance with that System of jurispru- 
dence known as the common law. In re Conner, 39 Cal. 98. Tried by 
such test the court of criminal correction has power to naturalize aliens. 
It is a state court, and not a municipal court. It issues process in the 
name of the state that may run and be executed in any part of the state. 
The judge of the court has power to issue writs of haheas corpus; its pro- 
ceedings are conducted according to the course of the common law, in so 
far as the practice at common law has not been modified by the Code of 
Criminal Procédure adopted in this state; and it has "exclusive original 
jurisdiction of ail misdemeanors under the laws of the state committed 
in the county (now city) of St. Louis." As the common law and ail gên- 
erai statutes enacted by parliament prior to the fourth year of the reign 
of James I. hâve been expressly adopted in this state, it follows that 
the court of criminal correction has power to punish acts that were mis- 
demeanors at common law, although they hâve not been expressly de- 
clared to be misdemeanors by any law of this state. It must accord- 
ingly look to the common law in a measure, to ascertain the extent of 
its powers, and is just as truly a court of eommon-law jurisdiction as 
the circuit court of the state. 

2. It is further insisted that the oath alleged to hâve been made by 
the défendant was not required to be made by any provision of the nat- 
uralization laws, and hence that no offense was committed under section 
5424 of the Eevised Statutes, on which the indictment is predicated, 
even though the oath was false. With respect to this contention it will 
suffice to say that an offense was committed under section 5424 if the 
oath alleged to hâve been made by the accused was either "required or 
authorized" by the naturalization laws, and if the same was false. Ac- 
cording to the view taken of the question raised by the point of the de- 
murrèr now under considération, it is unnecessary to décide whether 
an applicant for naturalization under section 2167 must prove his rési- 
dence in the United States for three years before attaining his majority 
by the oath of some third party, as required by the third subdivision, 
§ 2165, or whether the law permits the applicant to prove that fact by 
his own oath. That, in my opinion, is an immaterial question, so far 
as the demurrer is concerned. Section 2167 at least.^eqqires the court 
before whom the application for admission to citizenship is made to 
ascertain that the applicant has resided in this cpuntry for the requisite 
period of three years before attaining his, majority. That i? the basai 
fact on which the right to naturalization dépends, It does not pro- 
vide that suçh fact shall be established only by the oath of the appli- 
cant, or that no other testimony shall be received. Hence, according to 
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any view that may be taken of the subject, the court is at least "au- 
thorized" to hear testimony other than that of the applicant, touching 
the fact of résidence, and it must do so if the construction contended 
for by the government is to prevail. A person who is called upon by 
an applicant for naturalization to testify as to the fact of résidence for 
three years, as specified by section 2167, cannot, in my judgraent, dé- 
fend against an accusation of having made a false oath in that regard, 
upon the ground that the oath was not "required" by the naturalization 
laws, inasniuch as the applicant might hâve established the fact by his 
own oath. An oath so taken is at least an "authorized oath." The 
courts before wbom such proceedings are had may désire other testi- 
mony than that of the applicant to establish the fact of résidence, and 
even according to the construction contended for by the accused, it is 
clear that they hâve authority to receive, and that it is their duty to de- 
mand, such other testimony, when in their opinion the fact to be ascer- 
tained is not satisfactorily proven by the applicant's testimony. The 
only fault that can well be found with the indictnient in the matter now 
being considered is that in alleging that the oath was "required" by the 
naturalization laws, instead of being "authorized," the pleader alleged 
more than was necessary to be alleged or proven. The point made, that 
the oath was "extrajudicial," and that no offense is stated for that rea- 
son, is not well taken. 

3. A further objection is made to the indictnient on the ground that 
it is not averred that the deputy-clerk of the court of criminal correction, 
before whom the oath is said to hâve been taken, was appointed dep- 
uty, as required by the act creating the court, or that he was authorized 
to adrainister an oath to the défendant. The first of thèse objections is 
not tenable. The indictnient allèges that the person who administered 
the oath to the accused was the deputy-clerk of the court, and was act- 
ing as such when the oath was administered, and that it was adminis- 
tered in open court. That, iu my opinion, is sufificient. It was not 
necessary to allège the successive steps taken by which the officer became 
deputy-clerk. The fact alleged, that he was such clerk and was so act- 
ing, iniplies a légal appointment. Everything else connected therewith 
is evidential, and need not be averred. T?he second objection nientioned 
above would be tenable were it not for the fact that the court of criminal 
correction is so located with respect to this that this court is bound to 
take judicial notice of its powers and of the authority of its clerk to ad- 
minis'ter oaths. If the oath had been taken before sonie officer, of whose 
power to administer oaths this court is not bound to take judicial notice, 
the objection would, of course, be fatal. But, inasmuch as the court takes 
judicial notice of the gênerai laws of the state and of the fact that the 
deputy-clerk of the court of criminal correction has power to administer 
oaths to persons appearing as witnesses in that court, I am inclined to 
the view, and accordingly hold, that the allégation that the accused ap- 
peared and was sworn in open court by the deputy-clerk thereof is suf- 
ficient, even in an indictment. Certainly the government on the trial 
■will not be bound to prove anything more in the way of establishing 



52 FEDERAL KEPOETEK, Vol. 39. 

the clerk's authority to administer the oath than that he was the duly- 
appointed deputy-clerk, and that the oath was administered in the prés- 
ence of the judge in the course of a judicial proceeding. I can conçoive 
of no sufficient reason why the allégations in a case of this sort should 
exceed the facts necessary to be proven on the trial. 

Some other more teclmical objections were made to the indictment, 
•which on due considération do not seem to be well founded. The de- 
murrer is accordingly overruled. 
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SUMMEES V. SaME. 

{Circuit Court, E. B. Missouri, N. D. June 4, 1889.) 

1. Arbitration and Award — CoNTEACTS — Enginbbr's Estimâtes. 

A clause in a railroad construction contract, that makes the engineer's estî- 
mate and classification of work final and conclusive, is valid and binding. 

3. SaMB— AVOIDING ESTIMATE— EqUITY JuHISDICTION. 

Estimâtes made by the engineer in pursuance of such contract can only be 
avoided in equity, on the ground of mistake, fraud, or gross error, and neither 
fraud nor mistake can be alleged or proven to avoJd the estimâtes in an action 
at law on the contract to recover the balance claimed to be due. 
8. Same. 

A proceeding on sucb a contract, in wbich it is alleged, \>j way of avoidance 
of estimâtes made, that they were collusive, fraudulent.or grossly unfairand 
erroneous. is an équitable proceeding to obtain relief on the ground of fraud 
and mistake. 

4. Samb. 

Whether the alleged errors exist in the estimâtes, and their probable 
amounts, and whether the estimate ought to be disregarded, are questions of 
fact for the chancellor, and not for a jury. 

On Motions to Strike Out Parts of Pétitions. 

Craig, McCrairy & Oraig and Mattock & Hûler, for Wood and others. 
Gardiner Lathrop, T. L. Montgomery, and Ben Eli Guthrie, for défendant. 
A. J. Baker, Mattock, Hiller <fc Howard, and T. L, Montgomery, for 
Summers. 

Thayer, J. The questions argued by counsel on the submis^on of 
the motions to strike out parts of the pétitions do not properly arise, be- 
eause the clause of the contracts making the engineer's décision final and 
conclusive as to the amount and classification of work done is not pleaded 
in the pétitions; and the contracts themselves, which are attached as ex- 
hibits, form no part of the record, according to the view that is taken in this 
state. As thèse pétitions are framed, the allégation that the engineer's 
estimâtes were fraudulent, collusive or erroneous is redundant matter, 
and might be properly stricken out for that reason, under the Missouri 
Code, treating the suits as actions at law. Inasmuch, however, as the 
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questions diseussed by counsel must arise on Ihe trial, I consider it 
proper to détermine them now, although they do not arise on the record. 

With respect to the question whether a clause in a railroad construc- 
tion contract is valid that makes the engineer's estimate and classifica- 
tion of work final and conclusive, it will suflice to say that the weight 
of American and English authority is decidedly in favor of the view 
that such provisions are binding upon the contracting parties. Heniclc 
V. Raûroad Co., 27 Vt. 673; Kidwell v. Railroad Co., 11 Grat. 676-691; 
Grant v. Railroad Co., 51 Ga. 352, 353; Railroad Co. v. Veeder, 17 Ohio, 
396; Railroad Co. v. Nmi.hmtt, 15 111. 49; 2 Wood, Ry. Law, 995, 996; 1 
Redf. R. R. 435 ; Ranger v. Railway Co. , 1 Eng. Ry . Cas. 1 ; Knoche v. Rail- 
way Go., 84 Fed. Rep. 471. The law seems to be quite well settled that 
estimâtes made by an engineer in compliance with contracts making him 
the arbiter as to measurements, amount, and classification of work, are 
conclusive, and can only be avoided by proof of mistake, or fraud, or 
of gross négligence on the part of the engineer amounting to fraud. It 
seems to be a mooted question whether an estimate can be avoided for 
any other mistakes of the engineer than those of fact, as distinguished 
from mistakes ofjudgment; the better opinion beingno doubtthat there 
is no reniedy for mistakes of judgment as to the quality of work done 
when the engineer or arbiter has acted in good faith in the exercise of 
his judgment. Ranger v. Railway Co., 1 Eng. Ry. Cas. 1, 13 Sim. 368. 

Such provisions in contracts being binding the next question is 
whether an estimate made by an engineer in accordance with such a 
stipulation can be avoided in a strictly légal proceeding by proof of 
fraud, gross négligence, or mistake? Of course, if an estimate thus 
made is regarded in the light of an award made by an arbitrator, the 
authorities are practically ail one way. — that recourse must be had to a 
bill in equity, and that neither fraud or mistake can be alleged or proven 
to avoid the estimate, in a suit at law on the contract to recover a balance 
claimed to be due. The best-considered cases on the subject, so far as 
my observation extends, treat estimâtes (especially final estimâtes) made 
by an engineer in pursuance of such orovisions, as an award that can only 
be avoided in chancery. Herrick v. Railroad Co., supra; Kidwell v. Rail- 
road, supra; Railroad Co. v. Veeder, supra; Grant v. Railroad Co., 51 Ga. 
353. It appears to me, also, that on gênerai principles, whether such 
estimâtes are or are not technical awards, courts of equity alone bave au- 
thority to vacate them on the ground of mistake, fraud, or gross errors 
amounting to fraud, when such estimâtes hâve been regularly made in 
pursuance of contract provisions. If an engineer appointed by the 
parties fails to act, — that is, fails to make an estimate, — I hâve no doubt 
that a suit at law may be maintained on the contract lo recover what is 
due. Starhey v. De Graff, 22 Minn. 431, Kistler v. Railroad Co., 88 Ind. 
460. A proceeding begun upon a construction contract contaiuing a 
stipulation making the measurements, classifications, and estimâtes of 
the engineer final and conclusive, in which proceeding it is alleged by 
way of avoidance of estimâtes made by the engineer that they were col- 
;lusive, fraudulent, or grossly unfair and erroneous, is, in my opinion, 
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essentially an équitable proceeding to obtain relief ontheground of fraucf 
and mistake, and should be so treated. The gist of the cause of action 
in such a suit, is the fraud or mistake of the engineer. Whatever is done 
subséquent to the trial of that issue, in the way of finding out what is 
really due to the contracter, is incidental or collatéral to the main issue. 
I apprehend that if on the trial of such a suit errors to any substantial 
amount are shown in the measurements or estimâtes of the engineer, 
such as would fairly raise the presumption that the arbitrator must hâve 
been either ignorant, inefficient, or négligent, no court would hesitate 
for a moment to grant relief to the contracter, but in the first instance 
the question whether such errors exist in the estimâtes, and their prob- 
able amount, and whether the estimate ought to be disregarded, is a 
question for the chancellor, and net for a jury. The fact, if it be a fact, 
that the engineer or person selected to measure and estimate the work 
done is in the employ of one of the oontracting parties, undoubtedly 
makes it the duty of the court to scrutinize bis estimâtes with great care, 
as the law requires of persons so situated the utmost diligence and good 
faith. Pierce, R. R. 382. This seems to be the rule fairly deducible 
from the best-considered cases, and the one I shall adopt. 

In several cases bills bave been entertained to avoid erroneous esti- 
mâtes on the ground of fraud and mistake, without a question as to the 
propriety of such a procédure, and, if equity bas jurisdiction in such 
cases, it is clear that a court of law bas net. Vide cases above cited, 
and Sharpe v. Railway Co., L. R. 8 Ch. 697. The resuit is that, if in 
the cases now under considération the proof shows that estimâtes hâve 
been made by the engineer, which by the provisions of the contract 
are made conclusive so far as the amount and classification of the work 
are concerned, and if counsel are relying upon the charge that the engi- 
neer acted fraudulently, collusively, or negligently to avoid the estimâtes, 
the court wiil hold that the cases are of équitable cognizance, and wili 
proceed accordingly. 



Cov/AN V. Bond. 
{Circuit Ooiort, S. V. Mississippi, E. B. May 21, 1889.J 

1. Caertbrs— Interstate Commerce — TJnlawful Discrimination. 

A railroad company is not guihy of an unlawful discrimination or préfér- 
ence in violation of sections 3 and 3 of the interstate commerce act by re- 
ceiving from a shipper cotton at Delhi, La., shipping it to Vicksburg, hav- 
ing it compressed there at the company' s expense, and reshipped to eastera 
points for a rate equal to its published through rate from Delhi to such east- 
ern points, where such an arrangement is in compliance with a recognized' 
custom, of which ail other shippers including petitioner, could or did avail 
themselves, and where it does not appear that petitioner desired to ship any 
cotton from Delhi to the eastern points, or that he was compelled to pay a. 
higber rate under similar circumstances. 

2. Samb. 

The fact that cotton raised near Vicksburg being considered by eastern. 
buyers to be superior to other cotton, arrangements are sometimes made ta> 
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indnce such \)uyers to believe that cotton actually raised in otherlooalitiea 
was raised in the vicinity of Vicljsburg, cannot be imputed to the railroad 
Company so as to malce the transaction by which it stops and compresses cot- 
ton at Vicksburg for eastern shipment an unlawful discrimination. 

Pétition against Receiver. 

Dabney, McCabe & Anderson, for petitioner. 

Birchett de GiUand, for respondent. 

HiLL, J. This is a pétition in the nature of an action at law against F. 
S. Bond, the défendant, as receiver of the Vicksburg & Meridian Railroad 
Company, to recover damages, which it is alieged petitioner has sustained 
by reason of the alieged violation of sections 2 and 3 of an act of congress 
approved February 4, 1887, known as the "Interstate Commerce Act." 
The pétition, in substance, allèges that on the Ist day of September, 
1887, i:)etitioner was, and from that tiine has been, and still is, engaged 
in the business, occupation, and employment of buying, shipping, and 
selling cotton in baies to cotton niills and manufacturers at différent 
places, in différent states, including Massachusetts, New Hampshire, 
New Jersey, New York, and Rhode Island; that said défendant, as re- 
ceiver, under the orders and decrees of this cor.rt, of the Vicksburg & 
Meridian Railroad Company, a corporation and common carrier, was 
engaged in operating said railroad, and receiving and transporting for 
hire over the Une of which it is part freight, and cotton in baies, in 
connection with other railroad companies, from points in Mississippi, in- 
cluding the city of Vicksburg, to points in other states, including those 
above named; also in transporting from points on the Vicksburg, Shreve- 
port & Pacific Railroad, owned by a company which opérâtes, and did 
operate at the time aforesaid, a railroad from Vicksburg, in this state, 
to Shreveport, in the state of Louisiana, and in connection with said 
Vicksburg & Meridian Railroad; that between the Ist day of September, 

1887, and the Ist day of September, 1888, he bought and delivered to 
the défendant, as such receiver, for transportation for hire as a common 
carrier, 9,339 baies of cotton, weighing in the aggregate 4,407,635 
pounds, which défendant recel ved and agreed to ship, and did ship and 
transport, to différent points in said states, some to one point and some 
to another, of which a bill of particulars is filed as part of the pétition; 
that from the Ist day of September, 1887, to the Ist day of September, 

1888, the firm of W. L. Wells & Co. was engaged in the same business 
of buying, shipping, and selling cotton to points in eastern states, their 
business being in ail respects the same as petitioner's, and located and 
doing business at the same place, and to ail appearances under like con- 
ditions, and hence his rivais in business; that during the same period, 
said W. L. Wells & Co. bought and shipped over said Vicksburg & 
Meridian Railroad large numbers of baies of cotton, which were to be, 
and were, transported in many instances to the same points as that 
shipped by petitioner as aforesaid; that défendant charged and received 
from petitioner 4 cents per 100 pounds during said time more than he 
charged said W. L. Wells & Co. from Vicksburg to the same points, 
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contrary to law and justand fair dealings, whereby petitioner was greatly 
damaged in his business in actual outlay in freights in excess of freights 
paid défendant by said W. L. Wells & Co. on cotton so shipped by him 
to said points during said time. That in conséquence of said discrim- 
ination in favor of said W. L. Wells & Co. petitioner lost large sales of 
cotton which said W. L. Wells & Co. were enabled to make, to-wit, 
3,000 baies, on which he would hâve realized $1 per baie, making 
$3,000; that said unlawful discrimination was done in the following 
manner, that is to say, the said Vicksburg, Shreveport & Pacific Rail- 
road Company, a corporation owning and operating a railroad in Loui- 
siana, between Shreveport in Louisiana and Vicksburg in Mississippi, 
which connects with the Vicksburg & Meridian Railroad in Mississippi, 
is and was under the same management as the Vicksburg & Meridian 
Railroad, and is and was part of a System to which the Vicksburg & 
Meridian Railroad belonged, though said companies were separate as to 
their property rights; that under some complicated arrangement, which 
was a secret one, and not known to petitioner, or advertised to the pub- 
lic, the said W. L, Wells & Co. were given by the défendant a préfér- 
ence and advantage over petitioner in his shipment of cotton to the east- 
ern states, as aforesaid; that the arrangement aforesaid was such that for 
the whole period from the Ist of September, 1887, to the Ist of Septem- 
ber, 1888, petitioner and the whole public were kept in absolute igno- 
rance of the l'act that such arrangements were possible; thatby means of 
such schémas, subterfuges, pretexts, and artifices, the défendant placed 
the petitioner at a great disadvantage in his business, and deprived him 
of the equality in treatment in shipping cotton as aforesaid to which he 
was and is entitied by law, and said W. L. Wells & Co. were given un- 
due préférence and advantage over him as aforesaid. 

To the charges thus made the défendant has interposed his answer 
by way of plea, by which he dénies this discrimination as charged, and 
states the facts in relation to the matters referred to in the pétition to be 
as follows: The arrangement was for the shipping of cotton from Delhi, 
La., a station on the Vicksburg, Shreveport & Pacific Railroad to Bos- 
ton and other eastern points, with the privilège of stop ping the cotton at 
Vicksburg for the purpose of compressing it, under which arrangement 
Wells & Co. purohased cotton at Delhi, and shipped it to themselves at 
Vicksburg, on bills of lading to that point, and, when the cotton was 
compressed and ready for forwarding to destination, the bills of lading 
from Delhi to Vicksburg were surrendered to the agent of respondent at 
Vicksburg, who canceled them, and in lieu thereof issued other bills of 
lading from Vicksburg to final destination, at rates, which, added to the 
rates already paid from Delhi to Vicksburg, made totals équivalent to 
the direct, through, published rates from Delhi to such points of final 
destination; that such arrangements are now, and bave been for many 
years, prévalent on ail railroads in the cotton-growing country, which 
was and is well known to petitioner and ail other cotton shippers, and 
especially to petitioner, who made a similar arrangement with respond- 
ent on cotton shipped from Green ville, Miss., over the Louisville, New 
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Orléans & Texas Railroad to Vicksburg, and thence to Boston and other 
points, and which was made duriiig the same season as that of which the 
com plaint is made, and was identical with it in ail respects, except that 
petitioner's cotton was not eompressed at Vicksburg, and consequently 
the rates given hirn from Vicksburg were less than t})ose charged to 
Wells & Co.; that on ail cottons shipped by Wells & Co. direct from 
Vicksburg eastward the same rates were charged as those paid by ail ship- 
pers. 

The facts so stated in the answer are substantially established by the 
proof, and the question to be determined is do they constitute a viola- 
tion of sections 2 and 3 of the Interstate commerce act of congress? Sec- 
tion 2 reads as follows: 

"That if any coramon carrier subject to the provisions of this act sliall di- 
rectly or indireL-tly, by any spécial rate, rebate, drawback, or oth r de\ice, 
charge, demand. collect. or receive from any person or persons a greater or 
less comiienaation for any service rendcred or to be rendered, in the iranspor- 
tation of passengers or property, subji et to the provisions ol tliis act, tlian it 
charges, demands, colleets, or receives from any ulher person or persons for 
doing for him or them a like contemporaiieous service in the transportiition 
of a like kind of tratiic, under salistantiilly similar ciicutnstauces and condi- 
tions, snch common carrier shall be deemed guilty of unjusC discrimination, 
which is hereby prohibited, and declared to be unlawful." 

Section 3 is as follows: 

"That it shall be unlawful forany common carrier subject to the provisions 
of this act to make or give any undiie or unreiisonaiile préférence or advantage 
to any particular person, company, firm, i-orporalion, or locality, or any par- 
ticular description of trafflc, in any res|)ect whatsoever, or to subjct any par- 
ticular person, corupany, tirm, corporation, or locality, or any panicular de- 
scription of tratBc, to any undue or unreasonable préjudice or disadvantage 
in any respect whatsoever." 

Unfortunately I am left without any décisions of the courts or of the 
commission on this direct point, and am Icit to my own unaided judg- 
nient on the question presented. There is much testimonj, and has 
been much comment by counsel, on the question as to whether the rates 
under the arrangement by whicli the cotton was shipped from Delhi to 
Vicksburg and there eompressed, the expense of this compressing being 
paid by the défendant as part oi' the shipment to enable hiin to ship a 
large number of baies on a car, were posted or otherwise availalileto the 
inspection of shippers and the public. This is not an issue raised in this 
case, and can only be iuquired into incidentally as afi'ecting the rights of 
petitioner. The substantial subject of conipJaint is that the défendant 
made an unjust discrimination in the rates charged for the shipment of 
cotton from Vicksburg to eastern points in lavor of W. L. Wells & Co. , 
and against petitioner, by which he sustained damage. The uncontra- 
dicted fact is that the cotton shipped, of which complaint is made, was 
shipped from Delhi, in Louisiana, to points east, and was stopped off and 
eompressed at Vicksburg, at the uniform and established rates Irom Delhi 
to the eastern points. The proof shows that this practice is gênerai, and, 
it may be said, necessary; that itis the practice in shipping from many 
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other points, and was well knoWn to the petitioner, who had availed 
himself of it; and it was known, and its advantages received, by ail the 
cotton buyers at Vicksburg on cotton purchased at différent points on the 
railroads Connecting at Vicksburg, so that the petitioner cannot complain 
of this arrangement. The petitioner does not aver that he desired or in- 
tended to ship cotton from Delhi, and was prevented from doing so by 
want of a knowledge that shipments were being made by Wells & Co. 
under the arrangement stated. Had such been the case the question as 
to whether or not this arrangement was included in the rates posted, or 
otherwise made public, in the offices at Delhi or in "Vicksburg, would 
be important; but as no such averment is made, it is unimportant. I 
am unable to perçoive any différence between the shipments made by 
petitioner from Greenville and those made by W. L. Wells & Co. from 
Delhi. The Greenville cotton was compressed at Greenville, and the 
Delhi cotton at Vicksburg, but the costs of both were embraced in add- 
ing the local freight from that point, making one freight from the first 
point of shipmentto the point of destination, and I cannot perceive that 
in either case any advantage is obtained over the other, or that there was 
any violation of law in either case. It is jiressed in argument upon the 
admitted facts that what is understood by the eastern pnrchasers to be 
Vicksburg cotton — that is, such cotton as is raised in that vicinitj' — is 
superior to other cotton, and that, in some instances at least, an arrange- 
ment is made to induce thèse eastern purchasers to believe that cotton 
raised in other localities was raised in the vicinity of Vicksburg, and that 
this constitutes such an arrangement a violation of thèse sections of the 
act upon the part of the défendant. This niay be a sort of pious fraud 
upon the part of thèse local cotton buyers upon their eastern employers, 
whose agents they are, but certainly cannot bu imputed to the défendant 
or any other conmion carrier. To rcnidor the discrimination unlawful, 
the préférence given to one over another must be contemporaneous, and 
under substantially similar circumstances and conditions. Had peti- 
tioner purchased cotton at Delhi, for shipnient to the eastern points, it 
would hâve been the duty of agents at that place to hâve informed him 
that he could stop it at Vicksburg, and hâve it compressed and shipped 
through at the published rates. A negleot to do so would hâve been an 
unjust discrimination, and hâve entitled petitioner to his action and to 
a judgment for the damages sustained; but this is not such a case. I 
am fsatistied from tho pleadings and proof that the petitioner bas not 
made out a case entilling him to damages; therefore this pétition must 
be dismissed; but, as the question is a new one, each party will pay his 
own costs. 
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City of St. Louis v. Western Union Tel. Co. 
(Circuit Court, E. B. Missouri, E. B. June 19, 1889.) 

1. CONSTITUTIONAL Law — InTBBSTATB COMMERCE — TeLBQKAPH CoMPANIBS — 

Tax. 

Telegraphs being instruments of interstate commerce, and defendant's lines 
in the City of St. Louis being used for transmission of messages to ali parts 
of the United States, neithér the stale nor the<;ity can impose a privilège or 
license tax upon défendant. 

2. Samb—" Régulation " of Tklbgiraph Companibs. 

A tax of five dollars per year upon every telegraph pôle used by défendant 
in the city cannot be upheld under the city's charter power "to régulais" tel- 
egraph companies. 

At Law. Suit to recover tax on telegraph pôles. 
Leverett Bell, City Counsellor, for plaintiff. 
Cochran, Dickson â: Smith, for défendant. 

Thayee, s. On March 23, 1884, the municipal assemhly of the city 
of St. Louis amended ordinance No. 11,604, entitled "An ordinance to 
regulate the érection of telegraph and téléphone pôles," by adding thereto 
four new sections, numbered 11, 12, 13, and 14. Section No. 11 is as 
follows : 

"From and after the first day of July, 1884, ail telegraph and téléphone 
companies wliich are not by ordinance taxed on their gross income for city 
purpoaes, shall pay to the city of St. Louis, for the privilège ot nsing the streets, 
alleys, and public places thereof, the sura of five dollars per annum for each 
and every telegraph or téléphone pôle erected or used by them in the streets, 
alleys, and public places in said city." 

Suit in the nature of an action of debt is brought under this section to 
recover the sum of $22,635, which is alleged to hâve become due in con- 
séquence of the use by the défendant of 1,509 telegraph pôles since July 
1, 1884; said pôles having been erected prior to that date. A question 
is raised as to the right of the plaintiff to sue in such form, inasmuch as 
the ordinance contains no provisions touching the manner of bringing 
suits to en force the payment of the tax; but, waiving that question, I am 
of the opinion that judgment must be entered for défendant on other and 
more meritorious grounds also urged bj' defendant's counsel. The city 
of St. Louis was originally authorized by its charter "to license, tax, and 
regulate * * * telegraph companies," etc.; but its power to lax the 
property, real and personal, of telegraph companies, including their fran- 
chises, was taken away by implication by an act approved on the 21st of 
April, 1877, now section 6901 of the Revised Statutes of Missouri. Sec- 
tion 11 of the ordinance cannot be supported, therefore, as an exercise 
of a taxing power vested in the municipality, unless it be contended that 
the municipality still has power to impose a " privilège tax " on telegraph 
companies, and that the charge in question of five dollars per pôle is in 
the nature of a privilège taxlevied against the défendant; that is to say, 
a tax imposed on it as a condition précèdent to its right to carry on the 
telegraph business in the city of St. Louis. 
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Tnasmuch as telegraphs are instruments of interstate commerce, and 
as defendant's lines extend into ail parts of the United States, and its 
wires in the city of St. Louis, Mo., are used daily to transmit messages 
to ail parts of the United States, it is clear that neither the state nor the 
municipality can impose upon it a privilège or license tax. Almy v. 
California, 24 Hovsr. 169; Orandall v. Nevada, 6 Wall. 35; StateFreight Tax, 
15 Wall. 232; Car Co. v. Nolan, 22 Fed. Rep. 276; Leloup v. Pm-toJ Mobile, 
127 U. S. 640, 8 Sup. Ct. Rep. 1380. The state may tax such property, 
real or personal, of the défendant as is located within its borders, at such 
just rate, and in such manner, as the législature may prescribe, consist- 
ently with the laws of the state. Telegraph Co. v. Massachusetts, 125 U. 
S. 630, 8 Sup. Ct. Rep. 961. The state of Missouri bas exercised that 
power, and has provided how the property of telegraph lines shall be 
taxed through the médium of a board of equalization, thereby withdraw- 
ing the taxing power from the municipality. In no aspect of the case, 
theretore, can the section of the ordinance in question be sustained as a 
valid exercise of any taxing power vested in the city. It is obvious, I 
think, that the ordinance cannot be upheld under the power conferred 
on the municipality "to regulate" telegraph companies. By virtue of 
such power, the city authorities may undoubtedly make reasonable rég- 
ulations touching the location of telegraph pôles, their height and size, 
and very likely, as was recently held by Judge Wallace in the Southern 
district of New York, {Telegraph Go. v. Mayor, 88 Fed. Rep. 552.) may 
require themto becarried underground rather than overhead. The sec- 
tion of the ordinance on which the suit is based is not, however, a régu- 
lation of that character, noris it in any proper sensé a régulation, within 
the meaning of the city charter. The object of the enactment was evi- 
dently to secure revenue for the municipality; hence the burden imposed 
is a tax, and it is imposed in such form that it can only be regarded as 
a privilège or license tax which the city has no authority to impose. 
Judgment will be entered for défendant. 



United States Express Co. v. Hemmingway, Treasurer, et al. 

Pacific Express Co. v. 8ame. 

{Circuit Court, 8. D, Mississippi, May 35, 1889.) 

CONSTITUTIONAL L.4.W— ExPRESS COMPANIES— TaX. 

Act Leg. Mis8. , imposing a tax on express companies doing linsiness in the 
state, is void as to ail interstate transportation, being in violation of Const. 
U. S. art. 1, § 8, par. 3, exclusively conflding régulation of interstate commerce 
to congress, but valid as to ail business to be exclusively performed within 
the state. 
Same — iNjxnsrcTiON. 

A levy of such a tax on a company doing both a local and interstate busi- 
ness, will be enjoined until a séparation between the two liinds of business 
can be made. 
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In Equity. Application for injunctioni 

R. V. Booth and M. MarslmU, for complainant. 

T. M. Miller, Atty. Gen., for défendants. 

HiLL, J. This is an application on belialf of the United States Ex- 
press Company for an injunction to restrain the défendants, who claim 
the right to do so by virtue of their offices as treasurer and auditor of 
the state of Mississippi, from collecting the privilège tax of $3,000,- lev- 
ied upon it by authority of an act of the législature of the state of Miss- 
issippi for doing business in this state as an express company, which, 
it is alleged in the bill, is unconstitutional and void, being répugnant to 
paragraph 3, § 8, art. 1, of the constitution of the United States. The bill, 
in substance, allèges that it is an unincorporated, joint-stock association, 
organized and doing business under the laws of the state of New York, 
in which state it is located, and bas its principal place of business; that it 
has been for some time past, and still is, engaged in carrying on a gênerai 
express business, consisting in receiving and transporting from one state 
to another, by rapid transit, by railroad, and other conveyances for hire, 
gold, silver, and other valuable articles of many kinds, requiring great 
care and safe and speedy delivery, and which constitutes an important 
artery of commerce between the states, the régulation of which is by par- 
agraph 3, § 8, art. 1, exclusively confided to the congress of the United 
States; that the défendants, as treasurer and auditor of public accounts 
of the state of Mississippi, under the authority of an act of the législa- 
ture of the state, imposing an annual tax of $3,000 upon express com- 
panies doing business in this state, for the privilège of doing such busi- 
ness, and imposing severe and heavy penalties against any express com- 
pany for doing business in the state without first paying said tax, are 
about to enforce the payment thereof from complainant, and will do so 
unless enjoined and restrained therefrom by the order and decree of this 
court. 

The question now to be decided is as to whether or not this tax is a 
tax upon commerce between the states, and répugnant to the constitu- 
tion of the United States, as set forth in the bill. It has been so re- 
peatedly held by the suprême court of the United States that any tax 
irnposed by a state upon commerce passing from one state into another 
is in violation of the constitution of the United States, and void, that 
référence to thèse décisions is unnecessary; the last décision on this ques- 
tion being Leloup v. Port of Mobile, 127 U. S. 640, 8 Sup. Ct. Rep. 1380, 
and in which référence is made to a large number of décisions, commenc- 
iug with the Freight Tax Case, in 15 Wall. 232. That was a tax on a 
telegraph company, but there is no substantial différence between a tel- 
egraph company and an express compan}' in this particular. It is held 
in thèse cases that a tax for the privilège of doing business in a state is 
a tax on the business in the state, and if the business is one of the agen- 
cies in carrying on the commerce between the states, it is an interfér- 
ence with the commerce between the states, the régulation of which is 
exclusively confided to the congress of the United States, and that such 
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interférence is prohibited by thp constitution of the United States. The 
purpose and business of express companies is to transport gold, silver, 
and articles of great value, and those requiring the inost speedy and safe 
transit from one state to another, and for which the express companies 
receive extra compensation, and are strictiy liable. I suppose there is 
scarcely an exception to thisrule to be found, so that thetax imposed on 
the complainant, with ail other express companies doing business in the 
State, is in part, if not mainly, for the privilège of doing the express 
business in relation to this Interstate transportation, and, so far as it re- 
lates to that portion of the business of the complainant, is by ail thèse 
décisions unconstitutional and void. It is held thatwhen the tax is for 
the privilège of carrying on the transportation exclusively within the 
state, it is not répugnant to the constitution, and that, when the por- 
tion not embraced in the transportation from one state into another can 
be separated, then only the interstate transportation will be held void, 
the other valid. Under the décisions referred to in which it was decided 
that when a séparation could be made between the interstate and the 
purely local business, that which was interstate was enjoined, and ail 
must be enjoined in this case until the séparation can be made, if such 
a séparation is possiljle. The décision relied upon by the attorney gên- 
erai for the state is the case of Osborne v. Mobile, 16 Wall. 479. I am 
satisfied that this case is virtually overruled by the case of Leloup v. 
Port of Mobile, 127 U. S.. 640, 8 Sup, Ct. Kep. 1380. The resuit is 
that upon the complainant's entering into bond with one or more sure- 
ties in the sum of $4,000, payable to the défendants, and couditioned 
ior the paynient of such sum as the court may decree to be paid in case 
the injuuction shah be dissolved, to be approved by the clerk of this 
court, the writ of injuuction will be issued as prayed for in the bill. 
The same order will be made in the case of the Pacific Express Company 
against the same défendants, submitted with this case, and being dé- 
pendent on the sauie facts. 



Stocksdale, Supervisor of Election, v. United States. 

Beckman, Spécial Deputj'-Marshal, v. Same. 

(Dis.rict Court, D. Maryland. Jiine 17, 1889.) 

Ei,F,cTTO?T— Supervisor — Compensation— United States Marshal. 

1 he attorney gênerai, by authority fron the président, prior to the appoint- 
ment of the pjaintitîa, the one as supervisor and the other as spécial deputy- 
niarshal, notified them that they would be paid for only four days' attend- 
anee upon the registration and one day at the poils on the day of élection for 
représentatives in congress. The registration offices were required by the 
state lav? to be open for two days in May, June, July, September, and Octo- 
ber. making 10 days in ail; and under the act of congress it was the duty of 
both the supervisor and the spécial deputy marshal to be présent on duty at 
the offices of registration, and at the élection poils, and they did so attend. 
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Eeld, that the act pf congress prescribed tbe duties of and the compensation 
of both the superviser and the spécial deputy-marshal, and that, having in 
the performance of that duty been required to actually serve more than 10 
days, ihey were eUtitled to the full compensation prescribed by tUe act of con- 
gress. 

2. Samb. 

Held, that there eould be no implied contract by which the appointée under- 
took to perforra less than the wlîole duty, and to receive less than the full 
pay enacted by congress. 

{Syllabu8 by the Court.) 

At Law. Actions for fées as officers of élection. 
H. Arthur Stump, for petitioners. 
Thomas G. Hayes, U. S. Dist. Atty. 

MoREis, J. The case of Superviser Stoclisdale is ideiitical with the 
case of Scholfield v. U. S., reportée! 32 Fed Rep. 576, except that Stocks- 
dale had notice from the attorney gênerai prior to his appoititment as 
superviser of élection that the department of justice was authorized, 
under executive order of 6th Noveniber, 1886, to pay each employé oniy 
for the days served, not exceeding five in number, at five dollars per day. 
With full knowledge that this notice had been issued with référence to 
his compensation the petitioner, Stocksdale, accepted his appointment as 
superviser under section 2012, was sworn in, and performed 11 days of 
necessary and proper service; consisting of 10 days' attendance at the 
sittings of the state registers of voters directed by the lavvs of Maryland 
to be held in the cit^' of Baltimore in the months of May, June, July, 
September, and October in the year 1888, and attending at the poils oh 
November 6, 1888, the day of élection. He bas been paid $25 for five 
days' service, and it is urged that his acceptance of the appointment 
with the above-mentioned notice precludes him from demanding any 
greater compensation. 

The petitioner Stocksdale was appointed by the court, and his duties 
are prescribed by the act of congress. By section 2016 he was author- 
ized and required to attend at ail times and places fixed for the registra- 
tion of voters, and at ail times and places ior holding élections. By 
section 5521, a superviser of élection or a spécial deputy-marshal, who, 
having taken the eath of office, "neglects er refuses to pcform and dis- 
charge fully the duties, obligations, and requirements of such office until 
the expiration of the term for which he was appointed," is declared pun- 
ishable by fine and impiisonment. The Maryland law required the reg^- 
ister ef voters to sit with open doors from 10 o'cleck a. m. to 10 o'cleck 
p. M. en the 10 days during the months preceding the élection fer rep- 
résentatives in congress for which the petitioner claims compensation, 
and the act of congress explicitly obliged him to be présent on thèse 
days and on the day of élection, and the act of congress with equal ex- 
plicitness fixes his compensation, and by section 2031 enacts that he 
shall be paid five dollars per day for each day he is actually on duty, 
not exceeding 10 days. Congress having thus in explicit ternis fixed 
the duties and the compensation of the petitioner, I cannot see how 
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any order of the président or of tLe attorney gênerai, whether issued be- 
fore or alter his appointment, could coinpel the petitioner to do less 
than his whole duty, or to accept less than his whole compensation. 

The case of Frank Beckman v. U. S. is similar in ail respects, except 
that he was a spécial deputy-marshal instead of a supervisor. The spé- 
cial deputy-marshals are not, like the supervisors, appointed by the court, 
but are appointed by the marshal of the district, and by section 362 it 
is enacted that the attorney gênerai shall exercise gênerai superintend- 
ence over the attorneys and marshals of ail the districts in the United 
States as to the inanner of discharging their respectve duties. It is con- 
tended that this power and duty of superintendence over the marshals 
gave the atiorney gênerai authority to déclare that the spécial deputies 
should be paid only for four days' attendance upon the registration. 
But it was impossible for the spécial deputy-marshals in Baltimore city 
to perform the duties which congress had required of them in less than 
10 days. Section 2021 makes it the duty of the spécial deputy-mar- 
shals to attend each élection district or voting precinct, at the times and 
places where and when the registration may by law be scrutinized, and 
the naines of registered voters marked for challenge, and also to attend 
at ail times for holding élections; and he, like the supervisor, is punish- 
able by fine and imprisonmeut, if he neglects to fully perform his duties. 
Spécial Deputy-Marshal Beckman, the petitioner, could not possibly 
hâve performed the duties imposed on him by congress except by actu- 
ally serving 1 1 days. Congress has enacted that his compensation shall be 
five dollars a day for each day actually on duty, not exeeeding 10. I am at 
a loss to see how the authority to exercise gênerai superintendence and 
direction over the manner of discharghig his duties could conter author- 
ity to compel the petitioner to do in four days what could not by any 
diligence on his part be done in less than ten days, or to deprive him of 
the compensation which congress explicitly says shall be paid to him. 

It is urged that the acceptance of the appointment from the marshal, 
with notice from him that the compensation would be only $25, created 
a contraot between the spécial deputy-marshal and the United States, 
by which the petitioner agreed to accept $25 for the service to be ren- 
dered. It is not true, however, either in fact or in law, that the peti- 
tioner made a contract, or that any one had authority on behalf of the 
United States to contract with him. He did not make a contract; he ac- 
cepted an office, and took an oath to perform the duties appertaining 
to it. Congress had prescribed those duties, and had fixed his compen- 
sation for performing them. Having perlormed the duties, he is under 
the law entitled to the compensation. 
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Easton et al. v. Houston & T. C. Ry. Co. et al, (Lundien, Intervenor.) 

{Uircuit Court, E. D. Texas. June 13, 1889.) 

Master and Servant— Dangerous Emplotment— Assumption of Etsk. 

Where an employé knows of the hazardous character of the work wbich he 
undertakes, and is injured bj' an accident whicli could not be foreseen by 
his employer, the latter is not liable in damages. 

In Equity. Exceptions to master's report. Intervention of John 
Lundien. Pétition for damages for personal injuries to employé. 
John Dowell, for intervenor. 
Baker & Holt, for receivers. 
BeJore Lamar, Justice, and Pardee, J. 

Per Curiam. In this case we hâve carefully examined and con- 
sidered the évidence, and hâve also duly considered the arguments made 
in support of the exceptions to the master's report. Our conclusion is 
that none of the exceptions are well taken. The nature of the interven- 
or's employment, as one of the bridge gang, to make repairs of railroad 
bridges, and the character of the work assigned this gang at the time of 
the accident, to-wit, the pulling down of an elevated water-tank, was a 
sufficient notice to the intervenor that the kind and quality of work which 
he had undertaken to do as an employé of the receiver was of a hazardous, 
if not positively dangerous, character. The intervenor seems to hâve 
met his injury by an accident which could not hâve been foreseen by the 
receivers, and, if it could bave been foreseen at ail, it was ouly by him- 
self and the other members of his gang, fellow-servants of his. The évi- 
dence does not show that the pile of old serap-iron, lying near the 
foundation of the tank and the railroad track eut any figure in the 
matter. 

Conceding for this case, and this case only, that the relation between 
the receivers and the surgeons who conduct and carry on the railway 
hospital was that of mabter and servant, the weight of évidence is very 
strongly against the claim of intervenor's of malpractice in the surgical 
treatment he received. The nature of the fracture was such that it 
seems to bave been impossible to bave otherwise properly treated it 
than by amputation. Amputation, finaljy resorted to, was long post- 
poned by the surgeons, at the earnest entreaties of intervenor himself. 

We notice in the évidence that the intervenor was offered half paj»^, at 
the rate of his regular wages when employed, on condition that he would 
waive ail claims against the receiver for damages. If, under the rules 
of the Company, a person injured as intervenor was, was entitled to re- 
çoive wages for the time lost during his treatment and résidence in the 
hospital, we think it should bave been given him without exacting a 
release of any right he may bave had to apply to the court. The fol- 
lowing decree will be entered in the case: 
v.39F.no.2— 6 
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DECEEE. 

This cause came on to be further heard on the exceptions to the mas- 
ter's report, and was argued, whereupon, and for the foregoing reasons, 
it is ordered, adjudged, and decreed that the exceptions to the mas- 
ter's report be overruled, and that the said master's report be, and the 
same is hereby, confirraed. It is further ordered, adjudged, and decreed 
that on demand of John Lundien, intervenor herein, the recelver in this 
case do pay to him, from the earnings of the railway property in his 
possession, the sum of $347.20, being the amount of regular wages of 
the said John Lundien liuring and from the time he received his injury 
until tlie day he was discharged from the hospital. 



KiRBY et al. V. Lewis et al. 
{Circuit Court, E. D. Arkansas. June 4, 1889.) 

Public Lands — Titlb prom Statb — Rboital in Patent. 

Récitals in the patents of the state are deemed to be made upon suggestion 
of the grantee. 

Same— Dbeds— Récitals— Pakol Evidence. 

The récitals in a deed conatitute a part of the title. The acceptance of a 
deed by a grantee makes its récitals évidence against him, and paroi évidence 
is inadmissible lo contradict or vary theni. 

Same — Swamp Lands — Grant to State — Subséquent Sale by United 
States., 

The grant of the swanip lands to the state by the act of congress of Septem- 
ber 28, 18.50, passed the title from its date, and after that time the United 
States couldnot make a sale of siich lands that would divest the rights of the 
state uuder that act. But where the United States sold sucli lands subséquent 
to the grant, it was compétent for the state to confirm the title of the pur- 
chaser from the United States; and that was done bj' the acis approved Jan- 
uary 11, 185i,andDecemberl4, 1875. By thèse acts thestatestitletoallswamp 
lands sold by the United States after the 28th of September, 1850, is vested in 
the purchasers of such lands from the United States, except in cases where 
such lands had been sold by the state. or persons had acquired a pre emption 
or other vested right to them under the laws of the state prior to their sale by 
the United States. 

Same. 

It bas been the constant and uniform polioy of the state of Arkansas and 
the United States to avoid confusion and contiict in the title to swamp lands 
growing out of the delay in their sélection and. confirmation, and their sale in 
the mean time by the United States. This polioy has been carried out by the 
state conflrming the titles of the purchasers of such lands from the United 
States, and accepting in lieu thereof the purchase money received therefor by 
the United States, which the latter, by the acts of congress approved March 
3, 1855, and March 3, 1857, agrées to pay over to the state. 

Same — Application to Purchase. 

By law, one applying to the commissioner of state lands to purchase swamp 
lands, under the act of March 18, 1879, is required to prove by affldavit, be- 
fore the commissioner, and to be flled in his oflEice, the existence of certain 
f acts. Held, f oUowing Rice v. Harrell, 24 Ark. 402, that the proof of thèse f acts 
in the mode prescribed by law is a condition précèdent to the right of ihe ap- 
plicant to purchase, andto the authority of the commissioner to sell, lands, 
under that act. 
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6. SaME— QUITCIAIM DbED — BURDEN OF PrOOF. 

Wherè the statè makes a quitclaim deed to land alleged to be swamp land, 
but which bas never been selected, certifled, or designated as such by any of- 
flcer or agent of the state or the United States, the burden of the proof is on 
the grantee in such deed to show by clearand satisfactory proof thatthe land 
was swamp land on the 28th of September, 1850. Unsatisfactory character of 
the proof in this case commented on. 

7. 8ame — Evidence— FiBLD Notes. 

The ïield-notes of the survey of the public lands are compétent évidence, 
and hâve the force of à déposition. 

8. Same— Sélection bt Agent. 

By an act approved January 6, 1851, the state elected to sélect the swamp 
lands to which she was entitled under the act of September 28, 1850, and for 
that purpose appointed an agent in each county, whose duty il was to sélect 
and report ail swamp lands in the county. The agent for the county in which 
the land in controversy lay selected and reportée! the swamp lands in that 
county in 1860, or earlier; and it is not shown that the state has selected or 
made anyclaimto any other lands in thatcounty under the swanip-land grant, 
since that time. It is a maxim of the law that a public officer is presumed to 
hâve fulfilled every requisite which the discharge of his duty demanda, and 
this maxim is applicable to the state agent, and it will be presumed that he 
selected and reported ail the swamp lands in the county in accordance with 
his officiai duty; and, àfter the làpse of 80 years, and on the facts of this case, 
this presumption would seem to be conclusive. 

9. Samh— Evidence— Official Reports. 

The officiai reports and correspondence of public offlcers of the state and 
the United States, relating to the swamp lands of the state, and published by 
authoriti'of the législature, are public documents which the court has a right 
to consalt, even if not made formai proof in the case. 

At Lavr. 

J^. W. Comptori; for plaintiffs. 

Dodge & Johnson and Scott & Jones, for défendants. 

Caldwell, J. This is an action of ejectment. It was original]}' brought 
against numerous def'enr.ants to recover 201.52 acres of land, comprising 
a considérable portion of the city of Texarkana and its suburbs. The 
action has been dismissed as to ail the lands except a part of the S. \ of 
the S. W. fractional J of section 30, township 15 S., range 28 W., and as 
to ail the défendants except John V. Lewis, William P. Andersen, Frank 
H. Baidwin, and Walter H. Field, who claim title to the parcel of the 
S. è of the S. W. iractional \ described in the amended complahit. The 
case can best be understood by stating the défendants' title first. The 
S. W. fractional \ of section 30, township 15 S., range 28 W., coutain- 
ing 81.52 acres, vpas entered by the Cairo & Fulton Railroad Company 
at the United States land-office at Washington, Ark., December 6, 1856, 
and was patented to the railroad company July 1, 1859. In the certifi- 
cate of entry and first patent there was a mistake in the description of 
the land purchased, in this: it was described as the W. i of the H. W. 
fractional i, which only included a sinall fraction on the state line of less 
than two acres, whereas the United States sold and the railroad company 
purchased and paid for, as shown by the plats, the S. W. fractional i, 
containin£ 31.52 acres. This error was subsequently corrected, and a 
patent issued for the S. W. fractional i, May 1, 1884, wliich, by opéra- 
tion of law, as well as by its terms, relates back to the original entry. 
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The défendants are the successors and grantees of the Cairo & Fulton 
Raiiroad Company, and own ail the right and title to the land that passed 
under the patent of the United States to that company. The practice 
act of this State requires the plaintiff in an action of ejectment " to set 
forth in his complaint ail deeds and other vvritten évidences of title on 
which he relies i'or the maintenance of his suit," and to file copies of the 
same. In their complaint the plaintiffs rely for the maintenance of their 
suit on a deed for the laud in controversy, executed tothem by the com- 
missioner of state lands, which reads as foUows : 

"QuiTCLAiM Deed to Unafpboved Swamp IjAnds — Act Maeoh 18th, 

1879. 

"The State of Arkansas, to AU to Whom Thèse Présents shall Came, Greet- 
ing : Know ye, that Joseph F. and John C. Kirby hâve this day purchased 
from the state of ArUansHS the north half of the south-east quarter, and the 
south-west quarter of the south-east quarter, and the south-west fractional 
quarter of section thirty, (30,) in townsliip flfteen (15) soiith of the base Une 
in range twenty-eight (28) west of tlie fifth principal meridian, containing 
two hundied and one and 52-100 acres, (201 52-100;) the same being a portion 
of the swamp and overflowed lands selected by the state of Arkansas as inur- 
ing to the said state under the provisions of an act of the congress of the 
United States of America, entitled ' An act to enable the state of Arkansas 
and other states to reclaim the "swamp lauds" within their limits,' approved 
28th of Sf'ptember, 1860, and which still remains unapproved and unpatented 
to the state of Arkansas by tlie gênera] government. !Now, therefore, I, W. 
P. Campbell, commissioner of state lands in and for the state of Arkansas, in 
pursuance of the provisions of an act of the gênerai assembly entitled 'An 
act to authorize the sale of swamp lands in certain cases,' approved 18th 
March, 1879, and for the considération of two hundred and one dollars and 
fifty-two cents, ($201.52,) this day paid to the treasurerof the state of Arkan- 
sas, being the aiDOunt in f ull for the purchase money for said land, the receipt 
for the same being now on fllein my office, dohereby, for and in behalf of the 
state of Arkansas, grant. hargain. sell, and convey to the said Joseph F. and 
John C, Kirby, and to their heirs and assigus forever, ail the right, title, in- 
terest, and claim the state of Arkansas has in and to the above-described land, 
together wifch ail the appurtenanees and hereditaments thereunto belonging, 
to hâve and to hold the same as now held by the said state, unto the said 
Joseph F. and John C. Kirby, and to their heirs and assigns forever: pro- 
vided, however, that if the land above described and conveyed is of a char- 
acter not comprehended in the act of congress granting the swamp and over- 
flowed lands to the state of Arkansas, then and in that case the said Joseph 
F. and John C. Kirby shall hâve no claim or demand on the state of Arkan- 
sas for recoupment or otherwise. 

"In testimony whereof, I, W. P. Campbell, commissioner of state lands for 
the state of Arkansas, hâve hereunto set my hand, and caused the seal of this 
office to be afhxed at the city of Little Bock, on this 25lh day of September, 
1883. [Seal.] W. P. Campbell, Commissioner of State Lands." 

It will be observed that the deed from the commissioner of state lands 
to the plaintiffs recites that the lands described therein are "a portion of 
the swamp and overHowed lands selected by the state" under the swamp- 
land grant "which still remains unapproved and unpatented to the state," 
and that the deed is made "in pursuance of the provisions" of the act 
apiroved March 18, 1879. That act reads as follows: 
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"Section 1. That ail lands which hâve been and which may hereafter be 
selected by any authorized agent of the state to uiake sélections of swamp and 
overHowed lands be, and the saine shall hereatter be, subject to sale on the 
following cond.tions, whether the same has ever been approved and pateiited 
to the state by the gênerai governmetit or not: 

"Sec. 2. That pre-emptors and settlers on the selpcted and unconflrmed 
swamp lands of the state, and their légal représentatives or assigns, shall hâve 
a préférence right to ptirchase such lands by making satisfactory proof to the 
commissioner of state lands of their rights as such pre-emptors and settlers. 

"Sec. 3. That any person not a pre-emptor or settler, who shall apply to 
purchase any of snch lands, shall niake and file with the commissioner of 
state lands an atfidavit stating that the land applied for has no iniprovement 
on it, and th;it no peison is res ding upon it, or clainis it by virtue of any pré- 
emption certiflcate issned by anthority of law, to the best of his or her Knowl- 
edge and belief, which afïidavit shall be attested by the county or circuit 
clerk, or by s<ime notary public of the state, or by the commissioner of state 
lands, and shall be tiled in the stiite land-olflce. 

" Sec. 4. That im proper application being flled with the commissioner of state 
lands for the purchase of any of the selected and unoonflrmed swamp lands of 
the state, ami full payment therefor being made to liirn, lie shall exécute to 
the purehaser or purchasers thereof a quitclaitn deed therefor conveying ail 
the right, title, and interest of the state in and to th ■ land so sold." 

It will be observée! that the power of the commissioner of state lands 
to sell under this act is limited to "iands which hâve been and which 
may herealter be selected by anj^ authorized agent of the state to make 
sélections of swamp and overflowed lands;" and it is recited in the 
deed that the land in controversy had been so selected. On the 14th of 
December, 1875, the gênerai assembly of the state passed an act, the 
preamble of whioh reads as folio ws: 

"Whereas, under the provisions of the act of congress approved September 
28, 1850, entitled 'An act to enable the state of Arkansas and other states to 
reclaim the swamp lands within their liinits,' a large amount of lands were 
selected which were al terwardsdisposedofby the United States; and whereas, 
upon proper proof that any lands so selected came within the provisions of 
the grant aforesaid, the United States government will refund to the state, in 
case of cash entry, the amount of purciiase money, and an équivalent in 
lands for the tracts located with military, county warrants, or script; there- 
fore," etc. 

This act provides for the appointnient of "an agent whose duty it shall 
be to procure the necessary proof in each and every case of the kind 
above recited, and make a final settlement with the United States gov- 
ernment on behalfof the state." The seventh section of this act con- 
firms the titles of the purchasers to ail swamp lands purchased from the 
United States after the passage of the swamp-Iand grant, in thèse words: 

"Sec. 7. That ail titles to lands embraoed in thisaet are hereby ratilied and 
coufirmed, and niade as vaiid as if deeded or pateiited by the state of Ar- 
kansas." 

If the land in controversy was swamp land, the title to which vested 
in the state under tho swamp-land grant, the state, by this act, relin- 
quished and transferred her title thereto to the railroad cornpany, who 
purchased it from the United States. The plaintiffs, perceiving this to 
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be the effect of the act, if the land was "selected" swamp land, now say 
that the récitals in their deed that the land is " a portion of the swarap 
and overflowed land selected by the state," and that the deed ismade"in 
pursuance of the provisions of" the act approved March 18, 1879, are 
mistakes, and ask the court to reject them in the considération of the 
case. But the plaintifls cannot reject the récitals in their deed. In their 
complaint they rest their right to recover on this deed, which is made a 
part of the complaint. There is no suggestion in the complaint that the 
récitals in the deed are false, or that the plaintifFs claim title to the land 
on any other or différent grounds than those recited in their deed. The 
récitals conform to the plaintiffs' application to purchase. The récitals 
in the grants or patents of the state "are deemed to be made upon sug- 
gestion of the grantee." Oarver v. Jackson, 4 Pet. 87. The récital con- 
stitutes a part of the title. It is as much a muniment of title as any 
covenant therein running with the land. Penrose v. Griffith, 4 Bin. 231. 
The acceptance of a deed by a grantee makes its récitals évidence against 
him, {Improvement Co. v. McCreary, 68 Pa. St. 304.) and paroi évidence 
is inadmissible to contradict or vary material récitals. Whenever the 
récitals of a patent nullify its granting clause, the grant fails. Smelting 
Co. V. Kemp, 104 U. S. 644. By the law of this state the récitals in the 
deeds made by the commissioner of state lands are to be taken as prima 
fade trne. Chrisman v, Jones, 31 Ark. 609; Hendryv. Willis, 33 Ark. 
833. The plaintiffs are bound by the récitals in their deed, and thèse 
récitals, under the proof, and the act of 1875, are fatal to the plaintiffs' 
case. The provisions of an earlier act are equally fatal to the plaintifls' 
title. By the fifth section of an act approved llth of January, 1851, it 
was enacted — 

"That the board of swamp-land commissioners are hereby empovvered to 
demand of and recel va from the proper accounting offleers of tlie United States 
indemnity at the rate of one dollar and twenty-five cents per acre for any 
swamp and overflowed lands within this state whicli hâve been disposed of or 
sold by the United States since the 28tli ot Septeraber, 1850, or which here- 
after may be sold or disposed of by the United States." 

It will be seen this act is not limited in its opération to "selected" 
swamp lands. In construing this act the suprême court of the state, in 
Branch v. MitcheU, 24 Ark. 446, say: 

"The provisions of the flfth section of the act of the llth of January, 1851, 
must be construed to be a consent on the part of the state to receive from the 
United States the purchase money paid to the latter for ail such of the swamp 
lands as the state could rightfully relinquish, Knd not for any which any per- 
3on might obtain a right to, as against the state, before the purchase of the 
same by another from the United States." 

At the time the railroad company purchased the land from the United 
States the plaintiffs had made no settlement or irnprovenient upon it, 
and had acquired no pre-emption right to it under the laws of the state, 
and, under the acts of the législature cited, could not do so after its sale 
by the United States; and it does not appear that they ever made any 
effort to do so. One of the plaintiffs testifies that in 1873 he purchased 
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the Garrett improvement on four forties, and that seven or eîght acres df 
the improved land was on the forty-acre tract in controversy, and thathe 
remained in possession of the improvements from the fall of 1873 to the 
spring of 1S74, when he was ousted of the possession of three of the 
forties by suit, and that he thereupon abandoned his improvement, and 
whatever possession he had on the tract in controversy in this case, 
though no suit had been brought against him for this tract. From the 
spring of 1874 down to the présent time the railroad company and its 
grantees hâve had actual, exchisive, notorious, and adverse possession of 
the land, and during that time, and long before the plaintiffs obtained 
their deed from the conimissioner of state lands, had placed improve- 
ments on the land, valued at $150,000. Thegrant of the swamp lands 
to the state by the act of congress of September 28, 1850, passed the 
title from its date; and after that time the United States could not make 
a sale of such lands that would divest the rights of the state under that 
act. But where the United States sold such lands subséquent to the 
grant, it was compétent for the state to confirm the title of the purchaser 
from the United States, and that was doue by the acts approved January 
11, 1851, and December 14, 1875. By thèse acts the state's title to ail 
swamp lands sold by the United States after the 28th of September, 
1850, is vested in the purchasers of such lands from the United States, 
except in cases where such lands had been sold by the state, or persons 
had acquired a pre-emption or other vested rights to them under the 
laws of the state prior to their sale by the United States. It bas been 
the constant and uniform policy of the state, and the United States, to 
avoid confusion and conflict in the title to swamp lands, growing out of 
the delay in their sélection and confirmation, and their sale, in the mean 
time, by the United States. It was in pursuance of this policy that the 
acts of the législature of 1851 and 1875 were passed. The clearly-de- 
fined policj' of the state bas been from the beginning not to contest the 
title of those who purchased lands from the United States to which the 
state claimed title under the swamp-land grant, but to confirm the title 
of such purchasers, and look to the United States for indemnity. This 
policy finds expression in numerous acts besides those that hâve been 
cited. See Acts 1885, p. 71; Acts 1887, p. 102; Acts 1889, pp. 67, 
164. The législation by congress on this subject is in harmony with 
that of this state. An act of congress on March 2, 1855, provides that 
patents shall issue to purchasers "of the public lands claimed as swamp 
lands," and "that upon due proof by the authorized agent of the state 
or States, before the commissioner of the gênerai land-office, that any 
of the lands purchased were swamp lands the purchase money shall be 
paid over to said state or states." And by the act approved Mardi 3, 
1857, it is declared that the act of 1855 "shall be, and is hereby, con- 
tinued in force, and extended to ail entries and locations of lands claimed 
as swamp lands made since its passage." 

The plaintiffs' deed is invalid for other reasons. It is quite imma- 
terial what act of the législature the commissioner of state lands had in 
view when he made the deed. On the undisputed facts in the case, he 
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had no authoritj' to make it under any act. The powers of the com- 
missioner to sell swaiiip lands are regulated and detined by law. He 
cannot sell the lands of the state at his pleasure. He is but the servant 
of the law, and, if he départs from its requirements, his acisare nullities. 
His power to sell under the act approved December 14, 1875, was 
limited by the words of the act to persons "who shall heretofore hâve 
taken or filed, under existing laws, a pre-emption to or upon any of the 
swamp lands of this state, or who shall hâve settled upon, improved, or 
cultivated said swamp lands." Under this act no one but a settler or 
pre-emptor on the land could purchase. The plaintiffs were neither. 
For more than nine years next before the commissioner made the deed 
to the plaintiffs, the défendants, and those under whom they claim, had 
been in the actual and exclusive possession of the land, making exten- 
sive and valuable improvements upon it. The actual occupaucy of the 
land by the défendants was a bar to the plaintiffs making any settlement 
on the land that would give them a pre-emption right. "A settlement 
cannot be made upon public lands already oceupied . As against existing 
occupants the settlement of another is insufficient to establish a pre- 
emption right." Quinby v. Conkm, 104 U. S. 423. The settlement or 
improvement which entitles one to the préférence right of entry must 
be an actual bonafi.de settlement, and the improvement must be an ex- 
isting and substantial one, which has not been abandoned. Mcivor v. 
WiUia-m, 24 Ark. 33; Casuelbernj v. FleU-her, 27 Ark. 385; Bohallv. 
Dilla, 114 U. S. 47, 5 Sup. Ct. Rep. 782. The commissioner cannot 
sell under the act of March 18, 1879, unless the land is a parcol of "the 
selected and unconfirmed swamp lands of the state," and the purchaser 
provesby affidavits that he is a "pre-eniptor or settler" on the land, or 
that the land "has no improvements on it, and that no pertion is resid- 
ing upon it or claims it bj' virtue of any pre-emption certitieate issued 
by authority of law." The land was not "selected and unconfirmed" 
swamp land; the plaiutififs were not pre-emptors or settlers upon it; and 
other persons were in the actual possession of the land, claiming it, and 
had made extensive and valuable improvements upon it. The laws and 
régulations of the land department of the state require that tlie exist- 
ence of the facts essential to authorize tfie commissioner to sell swamp 
lands under the act of 1879 shall be made to appear by atîidavitp. No 
such afiidavits were made or filed. The only afhdavits filed were to the 
eff'ect that the land was swamp land. Two other papers were filed: 
one an application to purchase the land under the act of March 18, 1879, 
not signed by the plaintiffs, but by persons styling tliemselves "agents," 
etc., and not sworn to by any one, and stating no facts. The other 
paper is not sworn to by any one, is not signed by the plaintiffs, but by 
their attorneys, and states that the plaintiffs purchased an improvement 
on the land, and went into possession of it in September, 1873; but 
it fails to state how long the possession continued, or that they were in 
possession at the date of the purchase. On the trial, as beiore stated, 
one of the plaintiffs testified that their possession terminated in the spring 
of 1874, Proof, in the mode required by law, of the lact or lacts es- 
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sential to enable an applicant to enter swamp land is a condition pré- 
cèdent to the povver of the commissioner to sell. No such proof was 
made or attempted. If such proof had been made, however informai 
or false in fact, the commissioner would hâve had jurisdiction to act in 
the premises. It is not a case of dei'ective forms, or disputed facts; but 
one of a total absence of substance. There was no proof offered in any 
form or shape that the facts then existed that would authorize the com- 
missioner to sell the land under either of said acts. The facts precluded 
any such proof, and there was no attempt to make it. In Rice v. Mar- 
rell, 24 Ark. 409, the court say: 

"The land-agent permitted Hiirrell to enter the land in controversy by pré- 
emption, witliout the diclaration and affidavits required by-law,tlmt he had 
an improvement thereon, etc. The sale '<o made waa unauthorized by law. 
Thestrttiite provides: ' That the land-agentsshall havefull pov\erand Hutlior- 
Ity to sell any of the swamp and o\ ertlowed lands; but, in making such sales 
shall be governed by the rules, provisions, aiid régulations now in force, and 
hereafter provided, or which may exist by law at the time of such sale.' Act 
January 12, 1853, § 7; Act Deceinber 30, 1H56, § 2. The naaking and flhng 
of the proper déclaration and affldavits in the oïlice of the land-agent, wlthin 
the time limited, were légal prerequ. sites to a valid sale of the land by pré- 
emption. Without them the laiid-agent hid no le^'al power to raakesuch sale. 
As remarked by this court in Cheatham v. Phillips, 23 Avk. 87, the swamp 
lands belonged to thestate. The tille to them is not in the land-agent. They 
dérive tlieir power to sell them from the statutes, and liave to foilow their re- 
quirements in order to make valid sales. " 

On the uncontradicted facts in the case ihe commissioner had no power 
to exécute thedeed,and it would seem thismay be shown in an action at 
law. Doolnn v. Carr, 125 U. S. 618, 8 Sup. Ct. Eep. 1228, and cases cited. 
Notwithbtanding the récital in the deed to the contrary, the land was never 
selected, designated, or certified as swamp land by any officer or agent 
of the United States or the state. This is conceded by the plaintilfs, 
who ask that the récital in the deed to the contrary may be rejected. 
When this is done, the plaintiffs' title rests on a quitclaim deed from 
the commissioner for whatever right or title, if any, the state aequired 
to the land under the swamp-land grant. Whether the state aequired 
any right to the land under that grant is left for future détermination. 
As betvveen such a deed and a patent previously issued by the United' 
States, the patent must prevail. There is no presumption that ail thfr 
public lands that belonged tothe United States on the 28th of September, 
1850, were swamp and overflowed lands. In the absence of proof, the 
contrary presumption must obtain. The grant to the state was of the 
swamp and overflowed lands. They had to be identified. To perfect the- 
title of the state, or one claiming under her, to land as swamp land, it 
must be shown to bave been such at the date of the grant, in someof the 
modes prescribed by law and the régulations of the land department, or, 
in cases where it is admissible, by paroi évidence on the trial. Railroad 
Oo. V. Smith, 9 Wall. 95; Buena Vida Co. v. Railroad Co., 112 U. S. 165, 
5 Sup. Ct. Rep. 84; Wright v. Roseherry, 121 U. S. 488, 7 Sup. Ct. 
Rep. 985; Doolanv. Cbrr,' 125 U. S. 618, 8 Sup. Ct. Rep. 1228. 
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, Waivingconsideration of the question of the competency of paroi proof 
of the quality of the land, in this case, its sufficiency will be considered. 
On this issue, as presented in this case, the burden of proof is on plain- 
tiffs. To find this issue in the plaintifFs' favor the court must be '•'•clearly 
satisfied by full proof of tbe disputed fact that the lauds in controversy 
were awamp and overflowed lands at tlie date of the act of congress of 
September 28, 1850." Buena Vida Co. v. Railroad Cb., 112 U. S. 176, 
6 Sup. et. Rep. 90. "Donations of the public domain for any purpose 
are never to be presumed. Those who claini against the government 
under législative grants must show clear title." Rice v. Railroad Co., 110 
U. S. 698, 4 Sup. Ct. Rep. 178. It is an issue not to be determined in the 
affirmative upon doubtful and disputed testimony . On this issue the plain- 
tiff's introduced five and the défendants three witnesses. It would serve no 
useful purpose to set out their testimony. Tire plaintifis' witnesses give 
it as their opinion that the greater portion of the 40 acres was swamp 
and overflowed land, and the défendants' witnesses, with equal means of 
knowledge, are of the contrary opinion. In 1850 that country was 
sparsely settled, and most of the lands were in their natural state. There 
was no spécial landmark on this tract to attract attention to it, or dis- 
tinguish it from the vast domain of wild lands surrounding it. None of 
the witnesses resided on or near the land, or had any interest in it. Not 
one of them knew where the lines or corners were until 1883, whenthey 
were pointed out to them by the plaintiffs, preparatory to their becom- 
ing witnesses in this case. Their attention was never called to this tract, 
any more than to any other 40-acre tract of wild land in that région. 
Their knowledge of it was acquired chiefly, if not solely , by occasionally 
traveling along a country road which ran on or near its western bound- 
ary. Prom such imper fect data they express the opinion, 35 years 
iifterwards, that not more than 10 or 12 acres of the 40 was then dry 
land, and that the balance was swampy and overflowed. The integrity 
and veracity of the witnesses is not questioned, but they never possessed 
suflicient, accurate, and exact knowledge of this land to enable them to 
testif}' persuasively on this subject. They had no interest in the land, 
did not know its boundaries, and never went upon it and exarained it 
with a view of determining how niuch of it was swamp and how much 
idry land, until more than a third of a century after the grant. What- 
ever knowledge they had of the condition of the land in 1850 was 
acquired in the most casual and perfunctory way. It may be said in 
this case, as was said by the suprême court of the United States in an 
analogous case: 

"Those who could testify from actual knowledge are perhaps ail dead. 
The population of that time has ail passed away, and the memories of any 
who may be living must be very imperfect." 

The rule adopted by the courts as to the character of the évidence 
necessary to maintain the affirmative of this issue is the same as that 
adopted and acted upon by the commissioner of the gênerai land-office 
from the date of the grant. In his instructions to the surveyor gênerai 
of Arkansas, dated December 21, 1858, and April 8, 1854, the corn- 
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missioner says "that the witnesses must testify that they hâve examined 
the lines and corners of the lands in relation to which they testify," and 
"that they hâve examined the surface of the land and the marks or 
désignations on the corner-posts and trees, and that from such examina- 
tion they hâve ascertained and know that the greater part of each forty- 
acre lot of the body of land in relation to which they testify is wet and 
unfit for cultivafion." In a letter of instructions, dated June 5, 1860, 
addressed to the register and receiver at Little Rock, he says: 

"ïestimony now, atter the lapse of nine years, to be available, must be ex- 
plicit, resting upon persoual and exact knowledge of the locations claimed, 
and must relate to each quarter quarter section, or other équivalent légal 
subdivision." 

The following is a part of the preamble to an act of the législature ap- 
proved March 17, 1885: 

"Whereas, more than thirty-fonr years hâve now elapsed since such date, 
(28th September, 1850,) and but few persons are now alive who can tpstify to 
the character of such land as It appeared on the ■28th day of September, 1850. " 

This is a législative récognition of the difficulty of finding living wit- 
nesses to testify intelligently on this subject. The testimony must re- 
late to the condition of the land at the date of the grant. " From divers 
natural and artificial causes the surface of the earth is continually chang- 
ing, and lands which were wet, overflovved, and unfit for cultivation in 
1850 may now be high and arable; and so vice vasa." Hendry v. Willis, 
33 Ark. 837. The most satisfactory évidence in relation to the quality 
of the land remains to be noticed. The statutes of the United States 
provide that "every surveyor shall note in bis field-book * * * ail 
water-courses over which the line he runs may pass; and also the qual- 
ity of the land." Rev. St. U. S. § 2395, subd. 7. The field-notes of 
the survey of this land are in évidence. The survey was made in April, 
1841, — a season of the year when, if the land was wet and SM'ampy, that 
fact would be apparent, — but the field-notes do not show it to be other 
than dry land at that time. The clear implication from the field-notes 
is that it was arable land. The value of the field-notes as évidence was 
settled by the suprême court of the United States in the case of U. S. v. 
IjOW, 16 Pet. 166, where the court say: 

"The ofticial return of the surveyor gênerai has aecorded to it the force of 
a déposition. So we held in the case of U. 8. v. Breward, 16 Pet. 147, and 
U. a. v. Hanson, Id. 196, to which we refer. " 

They rank as the déposition of a surveyor, charged under oath with 
the duty of noting on the spot, and at the time he makes the survey, the 
quality of the land. Soon after the passage of the act making the grant 
the comniissioner of the gênerai land-ofhce advised the surveyor gênerai 
of the State that, "in ail cases where the plats and field-notes represent 
the lands as swampy, or subject to such overflow as to render them un- 
fit for cultivation, they belong to the state under the law, and will be so 
certifled." And by several acts of the gênerai assembly of this state 
(Acts 1885, p. 71; Acts 1887, p. 102; Acts 1889, p. 67) the state agrées 
in the adjustment of her swamp-land clainis against the United States "to 



76 FEDERAL REPORTEE, Vol. 39. 

accept as final and conclusive in determining the character of such lands 
the original field-notes of the officiai survey," where they show conciu- 
sively the character of the land. Additional proof that the land was not 
svvamp land is found in the fact thatit was never selected as such by the 
State agents. In the preamble to an act approved March 17, 1885, it is 
recited that "by section 15 of 'An act for the reclaiming of swamp and 
overflowed lands donated to the state by the United States,' approved 
January 6, 1851, the state elected to sélect such lands by placing locat- 
ing agents in the field, whose duty it was to survey and examine such 
lands and report their action to the governor of the state, who furnished 
the lists describing such sélections to the United States authorities." 
The fifteenth section of the act referred to in this preamble required the 
board of swamp-land commissioners to " proceed immediately to ascer- 
tain the swamp and overflowed land granted to the state by the act of 
congress," and empowered them to appoint one person in each county to 
aid theni in the work. By an act approved 30lh of December, 1856, 
the board of swamp-land commissioners was abolished, but the act made 
provision for completing the sélection of swamp lands. The fifth sec- 
tion of the act provided that "there shall be appointed by the governor 
one selecting agent in each county in this state where there may be any 
unselected swamp and overflowed land, whose duty it shall be to sélect 
ail the unreported lands lying within his county, and iiilling within the 
terms of the act of congress." Thèse agents were appointed, and fur- 
nished with the requisite instructions and blanks. In his report to the 
governor, dated October 1, 1858, the swamp-land secretary for the state 
says: 

"Under the fifth section of the swamp-land act, approved December, 1856, 
one selecting agent for each county in the state was appointed by yoiir excel- 
lency to sélect ail the unreported swamp lands inuring to tVie state under the 
act of congress, * * * anil there are now regularly appointed agents for 
the purpose above indicated in every county * * *" in whlcli there are 
swamp lands. 

In the sarne report the secretary says: 

"The work of selecting the remainder of the svvamp and overflowed lands 
is still progressing in some of tlie coimties, and the agents hâve been in- 
structed to proseciite it as speedily as possible, until every acre in their re- 
spective counties shall hâve been selected and reported." 

The same oflicer, in his report to the governor, dated October 1, 1860, 
States that the sélections had been made, and "the lists returned," by 
the selecting agents for certain counties, and among them Lafayette, the 
county in which the land in controversy then lay. It is not shown 
that the state has selected or made any claini to any other lands in that 
county under the swamp-land grant since that finie. The agent who made 
the sélections resided in the county, and was charged with the duty of 
selecting ail the swamp lands in it. His officiai duty, as well as the 
fées he received for his services, would impel him to include in his sé- 
lections ail lands coraing within the purview of the grant, and it is highly 
probable that he did so. It is a niaxim of the law that a public officer 
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is presumed to hâve fulfiUed every requisite which the discharge of his 
duty demands, {Ru&sell v. Beehe, Hemp. 704,) and this maxim is ap- 
plicable to the state agent, and it will be presumed that he selected and 
reported ail the swamp lands in the county in accordance with his offi- 
ciai duty; and after the lapse of 30 years, and on the facts of this case, 
this presumption would seem to be conclusive. U, S. v. Beehe, 127 U. 
S. 338, 8 Sup. et. Rep. 1083; 9 Ops. Atty. Gen. 204. But if it were 
swamp land it would avail the plaintiffs nothiiig; because, as has been 
shown, if it was swamp land, the state 's title to it was vested in the pur- 
chaser from the United States by the acts of 1851 and 1875. The only 
parties, on the facts of this case, whose interests can possibly be affected 
by the détermination of this issue are the state and the United States. 
If it was swamp land, the United States would be under obligation to 
pay to the state the purchase money it received from the railroad Com- 
pany for the land. It would bave no other efFect. 

In the préparation of this opinion the court has consulted sonie pub- 
lic documents, embracing officiai reports and correspondence of public 
officers of the state and the United States, relating to the swamp lands 
of the state, and published by authority, that were not formally intro- 
duced in évidence. This practice has the sanction of the suprême court 
of the United States. U. S. v. Teschmaker , 22 How. 405; Eomero v. U. 
S., 1 Wall. 742; Watkinsv. Holman, 16 Pet. 56; Bryanv. Forsyth, 19 
How. 338; Gregg v. Forsyth, 24 How. 179. The conclusions reached 
on other points in the case make it unnecessary to consider the effect on 
the plaintiff 's deed of the act of congress of March 12, 1860, (12 St. 3,) 
which required that ail sélections of swamp lands to be made thereafter 
from lands already surveyed should be made within two years from the 
adjournment of the législature of the state at its next session after the 
date of the act. In référence to this act see: Letter of the commissioner 
of the gênerai land-office to the register and receiver at Little Rock, June 
5, 1860; report of swamp-land secretary of Arkansas, October 1, 1860; 
report of commissioner of state lands, October 15, 1878; Buena Vista Co. 
V. Eailroad Co., 112 U. S. 174, 5 Sup. Ct. Rep. 84; Wright v. Roseberry, 
121 U. S. 511, 7 Sup. Ct. Rep. 985. 



Hawkins Point Light-House Case. 

Chappell v. Waterworth. 

{Circuit Court, B. Maryland, June 31, 1889.) 

Navigable Waïeks — Submbegbd Soiii — Rights of United States. 

In ejeotment for the site of a lighthouse in Patapsco river, erected bj' the 
United States as a necessary a,id to navigation, the plaintifC's case was that he 
held a grant from the state of Maryland of the submerged soil upon which the 
structure stood, and that it had not been condemned, nor any compensation 
paid or tendered for it, and that he had also. as riparian owner of the nelgh- 
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boring shore, the right to improve out into the river over the light-honse site. 
Held. that the private interest in the submergecl soil at the bottom of the river 
■which had been granted to the plaintiiî, vyas subject to the paramount right 
of the public to use the river for navigation, and of the United States, in the 
régulation of commerce, to ereot thereon such aids to navigation as were rea- 
sonably necessary; and that the plaintifE's rijsftit to improve out into the river, 
until actually availed of, was subject to the right of the United States to use 
the soil under the water in aid of navigation without the plaintifE's consent, 
and vpithout compensation. 

2. Samb— Emisent Domain— Compensation. 

Held, also, that the United States in constructing, by authority of congress, 
a necessary light-house upon soil under the water of the river, was exercising 
a right in aid of the public right of navigation, to Which the plaintifE's private 
ownership in the submerged soil was necessarily subservient. and that by such 
use the United States was not taking private property, wilhin the meaning 
of the flfth amendment of the fédéral constitution. 

(Syllabus hy the Court.) 

At Law. Ejectnient. 

John P. Poe and F. P. Stevens, for plaintiff. 

Thomas G. Hayes, U. S. Dist. Atty., by direction of the attorney gên- 
erai, appeared for défendant; and on behalf of the défendant, and of the 
United States, filed the folio wing brief : 

"ïhis is an action of ejectment brought by the plaintiff against the défend- 
ant to recover the possession of the site of Hawkins Point Light-House, sit- 
uated in the Patapsco river, the same being one of the range lights of Brew- 
erton channel. ïhe défendant is the keeper of said light-house, he having 
been appointed in conformity with the acts of congress by the light-house 
board. The suit was iiistituted in the circuit court ter Anne Arundel county, 
and under the provisions of the act of March 3, 1887, c. 373, was removed to 
the circuit court of the United Statis for tlie district of Maryland. The plain- 
tiff clairas title to the fast land adjacent to that part of the Patapsco river 
where the light-house is located, through a grant from the state of Maryland 
to his grantor, J. M. Johnson, in March, 1869. He also asserts title to the 
submerged land on which is located the light-house Ironi the same giantor» 
wlio received a patent from the state of Maryland for it in the year 1861. 
The plaintiff also relies on his riparian rights under the act Md. 18(32, c. 
129. Code 1888, art. 54, §5^ 44-46. The site involved in this suit is tbus 
described in the defendant's plea: "That portion of said submerged land 
used as a site for the Hawkins Point Light Station, and embracing so much 
of said submerged land as is necessary to hokl and support nine iron piles, 
eighteen inches in dianieter, on wliich piles, at the distance of twelve feet 
above mean high tide, the wooden structure of the said liglit-house is placed. 
The said wooden structure resling upon said piles is a square area twenty- 
seven feet square. The center pile of said nine piles is at tlie center of the 
said square superstructure, and is situated at a point distant * * * 
frora the ordinary high-water mark of the adjacent shore 210 feet, more 
or less.' AU the rest of the land described in the déclaration the défend- 
ant, for hiraself and on behalf of the United States, dénies being in pos- 
session of, and files a formai disclaimer of auy right or title to the same. The 
light-house in question was erected on its présent site in 1868 by tlie light- 
house board, in pursuance of the acts of congress. There was no condemna- 
tion nor compensation paid to any one for said site. It ever since lias been 
in the possession of the United States, and used as one of the hghts to aid in 
the navigation of J3rewerton channel, in the Patapsco river; the said river be- 
ing one of the pubhc navigable rivers of the United States, and within the 
licuits of the state of Maryland. 
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"The défendant, on behalf of himself and the United States, contends that 
thfe right of possession of the site in question is in the United States. His 
position as to this claim is as follows: The title to the land at tlie bottom of 
ihe navigable riversof the United States, it is admitted, is in the state through 
whose teriitory thèse waters flow. This title of the state to thèse Jands and 
wateis is, however, subject to the public easement of navigation and fishery, 
or, perliaps, more accurately stated, the state's title is in trust for thèse public 
uses ïtiis title of the state is exactiy the same kind of title which was held 
by Ureat Britain before the Révolution, which title was subject to this ease- 
ment wlien in the king of England. By conquest the states became the own- 
ers of thèse submerged lands at the bottom of the navigable waters, subject to 
this easement or trust, The states under the national compact surrendered or 
relinquished to the fédéral government the régulation and en forcement of 
this easement or trust as to commerce and navigation. Lands at the bottom 
of the navigable waters of the United States are therefore, as to their use for 
commerce and navigation, public property, and not private property, and are 
so taken and consiiiered, when required by the United States for thèse pur- 
poses. The title to tiiese lands in the state being subject to this easement or 
trust, enforceable by the United States under the constitution, which erapowers 
congress to regulateforeign and Interstate commerce, the granti^es of the state 
t'ike a title to thèse lands suliject tothe same limitations and public uses. In 
aid of commerce or navigation, the United States has therefore the right to 
use the bottom of navigable rivers for the construction of a light-house, — an 
aid to navigation. This riglit of the United States to use thèse lands for pur- 
poses of commerce is païamount to any right of the state or its grantees un- 
der the title of the state to thèse lands and waters. This user by the United 
States of thèse lands and waters, which are public, and not private, property, 
for the purposes aforesaid, can be exercised by the United States without con- 
demnation or payment of any considération eitherto the state or its grantees. 

" Authority of Congress to Build Light-Houses. The ligiit-house board, of 
which the secretary of the treasury is ex offiaio président, is, by congress, 
charged with the location, construction, and gênerai management of ail light- 
houses. The light-house board constructed Hawkins Point Liglit-House in 
lb68, under an act of congress which appropriâtes 'for the establishment of 
beacon lights to mark Brewerton channel, Pataosco river, thirty thousand 
dollars.' Section 4658, Rev. St.; Act July 28, 1866, (14 St. at Large, 313.) 

"Title of State to Submerged Lands. The title of the state to the land at 
the bottom of the navigable rivers within its limits is quite différent from the 
title it holds to its uplandsforming part of its public territory. The former is 
held, together with the water which covers them, by the state, in its capacity 
as a sovereign, for the public use and enjoyment of ail its citizens. There is 
attached to this title a trust, to-wit, for the use and benefit of ail its citizens 
in navigation and flshery. The state cannot divest its title of this trust. A 
grant by the state of such lands conveysa title subject to this trust. The 
title of the state to its uplands forming its public territory is an absolute and 
unqualitied fee. The state's title to the lands submerged by the waters of the 
navigable ri%'ers is exactiy the same as was the title of the king to thèse lands 
before the Révolution. Thèse lands belonged to the king of Greai Britain as 
a part of the jura regalia of the crown. They were held as a royal préroga- 
tive for the benelit of the people at large. Tlie same kind of title devolved 
on the state after the Révolution, subject to the rights surrendered by the states 
to the United States under the constitution. The right to regulate commerce 
between the states, foreign nations, and the Indian tribes, was, by article 1, § 
8, of the constitution, surrendered by the states to the fédéral government, 
and by the same instrument this right is made exclusive, plenary, and para- 
mount. This title to submerged lands has been frequentiy passed on by the 
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courts, botli ferlerai and state. In the ense of Martin v. Waddell the suprême 
court of tlie United States elaborately discussed the character of thèse titles. 
Chief Justice Taney, in delivering the opinion of the court in tliat case, said: 
•For when the rovolution tuok place the people of each state became them- 
selves sovereign, and in that cliaracter hold the absolute right to ail theirnav- 
igabl" waters, and the soils under them, for tlieir own coinraon use, snbject 
only to thn rights since surrendered by the constitution to the général govern- 
ment.' 16 Pet. 410. In another case tlie suprême court of the United States, 
by Mr Chief Justice Waitk, in defining the title of Virginia to the beds of 
lier navigable rivers, said: 'The title tlius held is subject to the paramonnt 
right of navigation, the régulation of wliich, in respect to foreign and Inter- 
state coninierce, has been granted to the United States.' McCready v. Vir- 
ginia, 94 U. 8. 391. In Maryland the same doctrine has been held by its 
court of appeals. In hay v I) ay, Judge CocHEANsuys: ' ïhe common-law 
distinction between navigable watera, and riveis or streams not navigable, Is 
founded on the différence of the liijhts to which theyare respectively subject; 
the entiie pniperty of the former being vested in the public, while the latter 
belong to riparian proprietors, although in sonie cases subject to a qualilied 
public use. Hivers or streams within the ebb and flow of tide, to high-water 
mark, belong to the public, and in that sensé are navigable waters; ail the 
land below high-water mark being as much a part of the Jus publicum as the 
stream itself.' 22 Md. 537. The same law is annouuced in an early case, 
(1821,) as to Lord Baltimore's title tosubmerged lands. Broumev. Kennedy, 
5 Har. & J. 203. 

"ï fie Ri iht of the United States to Take Siihmerged Land for the Site of 
a Light-House without Condemnation or < ompensation. Itis submitted that 
the following gênerai propositions are true, and are firmly established by the 
judicial deiisions of the fêlerai courts: (1) The ownership of the stiite in the 
soil under navijrat)le waters is subserviejit to the public right of navigation, 
the régulation of which as to certain commerce has been surrendered by the 
States to tlie United States. This soil eannot be used either by the state or 
its graiitees so as to interfère with tliis riglit, the régulation oi whii h, aa 
vested in the United States, is exclusive, plenary, and paramonnt. (2) Tliis 
public ri:.'ht is hu east-ment on the title of the state and its grantees in thèse 
lunds, enforceable by the United States, and for the enjoyment of such ease- 
ment such érections may be made by the United Stat s as are necessary for 
the beneticial use of tlie easement in quest.on. (3) Tbese submerged lands, 
With the waters, are public property, and not private property, and, wh. n 
the Un ted States needs any of thèse lands for purposes of commerce or navi- 
gation, it ran take them without condemnation, or compensation either to the 
State or its grantees. 

"Thèse propositions are supported by numerons décisions of the suprême 
court and circuit courts of the United Staies, as well as by the opinions of 
the attorney gênerais of the United States. The following is a list of the 
most importiint of such cases and opinions: 15 Op. Altys. Gen. 50, Mr. 
Pierrepont; 16 Op. Attys. Gen. 535, Mr. Devens; Gibbons v. Ogden, 9 
Wheat. 19U; Martin w. Waddell, 16 Pet. 410, 413; Pollard v. Hagan, 3 
How. 230; Griiman v. Philadelphia, 3 Wall. 713; South Carolina v. Qeorgia, 
98 U. S. 4; McCready v Virginia, 94 U. S. 391; Telegraph Co. y. Telegraph 
Co., 96 U. S. 1; Boom Co.v.Patterson,^S U. S. 403; Mobile Co.Y.Kimball, 
102 U. S. 691; Hub.ken v. liailroad Co., 124 U. S. 656, 8 Siip. Ct. Rcp. 643; 
Bridge Co. v. Hatch, 125 U S. 12, 8 Sup. Ct. Kep. 811; Stockton v. Railroad 
Co , 32 Fed. Rep. 19; Illinois v. Railroad Co., 33 FeJ. Kep. 730. Thestates 
surrendered to the United States the entire control over commerce with for- 
eign nations, between the states, and with the Indian tribes. Article 1, § 8, 
Const. U. S. The power of congress to regulate commerce was stated by 
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Mr. Chief Justice Marshall to inclnde the power to regulate navigation. 
Gibbons V. Ogilen, 9 Wheat. 190. ïhe power to establish lifçht-hoiis « and 
buoys and beHConsis held tobeembraeed in the commercial power ofcongress. 
Mr. Justice Field said: 'Buoys and beacons are important aids, and sorae- 
times are essential, to the safe navigation of vessels, in indicatjng the chan- 
nel to be followed at tlie entrance of harbors and in ri vers, an(i their estab- 
lishment by congress is undoubtedly witliin its comraerciHJ power.' Mobile 
Co. V. Kimball, 102 U. S. 691. Tlie question as to tlie liglit of the United 
iStates to use the bottom of navigable ri vers for varions structuies has fre- 
quently ariseii in late years in the suprême court of tiie United Sta es, aiid 
that court invariably bas sustained the paramount right of tlje United States 
to use the bottom of thèse ri vers for any pur[)ose affectins commerce, even 
against the proiest of tlie state, wliich it was conceded held llie legiil title. 
In tlie récent case of Boom Co. v. t^atterson, a question amse as to tlie re- 
speutive rights of the state of Minnesota and tlie United 8tates to the use of 
the bottom of the Mississippi river for a log boom. The construction of 
thèse \oj boouis, as set fortli in the case, consisted of biiililing pi rs on the 
bottom of the river, and then Connecting thèse piers by boom sticlis, form- 
ing a pen in which the logs were floated and stored, — akind of log waiehouse. 
Tlie question arose in the rondemnation of an island owned by Patterson by 
the Company for a log boom, the company claiming that Patterson was only 
entitled to the value of the island as land withoiit considering its avHilability 
for a boom, as no one else could use it for that purpose, as uiider their char- 
ter from Minnesota tliey had the exclusive privilège. Tlie suprême court re- 
jected this view, and in slating that the right of the company was not exclu- 
sive, liecause the United îStati s couid grant the same |irivilegetoanother, Mr. 
Justice Field said: < Mor^over, the United tstates, having paramcmnt coii- 
trol over the river, may grant such iiceiise if the state shouUl refuse oiie.' 
98 U. S. 403. If tlie United States, against the consent of a state, can grant 
a license to biiild a log warehouse on the bottom of the Mississippi river, can 
it be don bled that nine piles can be driven by the United States in the Pa- 
tapsco river to support a light-liouse to direct navigatois in navigating Urew- 
erton channel, against the consent of the grantee of the state? 

"In another case the suprême court, in commenting on tlie title of New 
Jersey and its grantees to the submerged land in front of the cityof Hoboken, 
by Mr. Justice Maïthews said: • Over thèse lands it [N. J.] had absolute 
and exclusive dominion, including the right to appiopriate them to such uses 
as might best serve its views of the public interest, subjeet to tlie power con- 
ferred by the constitution upon congress to regulate foreign anil Interstate 
commerce.' Hoboken v. Railroad Co., lié: U. S. 656, 8 Sup. Ct. liep. 643. 
Mr. Justice Bbadley, speaking for the suprême court, in commenting upon 
the respective powers of the state and United States over the navigable 
waters, and the érection and removal of structures on the bottom of thèse 
rivers, said: 'And although. until congress acts, the states hâve the ple- 
nary power supposed, yet, when congress chooses to act, it is not concluded 
by anything that the states or that individiials, by its authority or acquies- 
cence, hâve done, from assiiming entire control of the matter, and abating 
any érections that may hâve been roade, and preventing any others from be- 
ing made, except in conformity with such régulations as it may impose.' 
Bridge Co. v. Hatch, 125 U. S, 12, 8 Sup. Ct. Kep. 811. In 1875 a question 
arose as to the right of the United States to locate in the bed of the Saginaw 
river two range lights vvithout iïrst obtaining the title to the sites. The sec- 
retary of the treasury requested the opinion of Mr. Pierrepont, t;he attorney 
gênerai, on the question. On September 20, 1875, he replied: • I would re- 
spectf ully submit that, in my judgnient, the United States liave the right to 
erect range lights in the waters of the Saginaw river without référence to 
V. 39F.no. 2— 6 
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theownership of the adjacent lots or any permission from riparian proprie- 
tors. * * * The state of Miçbigan lias a right of fminent domain over 
the soi! under its navigable rivers, and it lias been held that this soil \yas not 
at ail grauted to the "United States, but reserved to the state; but the latest 
décisions of the suprême tribunal reiterate that the state sovereignty over the 
beds of navigable streams is only for municipal purposes, never to be so used 
as to affect tlie exercise of any national right of eminent domain or jurisdic- 
tion. To amount to an exercise of this national right of eminent domain 
might fequire some unequivocal expression of such a purpose, like a law ex- 
piessly authorizing tlie placingof range lights at the entrance of Saginaw 
river.' 15 Op. Attys. Gen. 50. 

"In 1880, under an act of congress appropriating money to improve Oakland 
haibor, in California, under the approval of the secretary of war, it became 
necessary to erect training walls in the bed of a navigable estuary below high- 
water mark. A question arose as to the necessity of the United States to obtain 
a title to that portion of the bed of this estuary which might beneeded for the 
training walls. The secretary of warasked the opinion of Mr. Charles Devens, 
tlien attorney gênerai. He replied: ' The title to the lands vv'ldch the United 
States proposes to use for the purpose o£ structures for the improvement of 
the harbor below high-water mark is derived from the state. But the state 
itself does not possess any right, either by virtue of its sovereignity or its 
ownership, which could in any way control the right of the United States, 
conferred by the constitution, to regulate commerce. Tliis right includes 
the right to regulate navigation, and hence to regulate and improve navigable 
waters; and this it may do by the érection of such structures as it deems 
necessary for the purpose, no matter what the effect may be upon the sub- 
ordinate rights of the owners of the soil covered by such navigable waters. 
The bed of the estuary in question being the bed of a navigable stream or a 
sheet of water, to the use of the harbor made by which training walls and 
other structures are essential, they may be used as appropriately as culverts, 
drains, or embankments may be for the purpose of the construction and proper 
enjoyment of a public road. * * * in direct answer to your inquiry, I 
am of opinion tliat the United States bas a légal right to use the bed of the 
estuary in question for the purpose of said improvement by the érection of 
training walls or any other appropriate structure, and that the ovs^ners of the 
soil can make no complaint of such use.' 16 Op. Attys. Gen. 536. In 1874-75 
congress appropriated $120,000 for the improvement of the harbor of Savan- 
nah, Ga., and direeted that this amount should be expended under the direc- 
tion of the secretary of war. Above the city of Savannah the Savannah river 
is divided by Hutchinson island into a northern and soutbern channel, the 
northern channel being within the territorial limits of South Carolina. The 
secretary of war decided that the harbor of Savannah would be improved by 
the closing of the northern channel; the increased depth of water and the 
scouring effect of a more rapid current in the channel would improve the har- 
bor of Savannah. The secretary of war, therefore, direeted that the northern 
channel should be closed by a dam. The state of South Carolina, in South 
Carolina v. Georgia, endeavored to prevent the closing of the northern channel, 
and flled a bill in equity in the suprême court of the United States against the 
state of Georgia, and made the secretary of war and United States engineers 
engaged in the work co-defendants. The bill was flled to obtain an injunc- 
tion to prevent the obstruction or interruption of the navigation of the Savan- 
nah river. The suprême court refused the relief sought, holding that the 
power of the United States over the navigable waters of the United States for 
the purposes of commerce and navigation was plenary, paramount, and ex- 
clusive; that the power granted by the commercial clause of the constitution 
to the United State was as f ull and as complète as that possessed by the states 



HAWKINS POINT LIGHT-HOtJSE CASE. 8S 

over theîr naviffable waters before the adoption of the constitution. The 
court in that case expressly held tliat the United States maybuildlight-houses 
upon the submerged lands of the navigable rivets. Its exact language is: 
' It luay biifld light-houses in the bed of the stream.' The state of South Car- 
olina in this case also denied that congress had given any authority to the 
secretary of war to close the northern channel, inasmuch as there was no ex- 
press law directing him to do so, but that the only authority for tlie act was 
to be fourni in tho law appropriating the aniount for the improvement of the 
harbor of Savannah. The suprême court held that this was ample power, 
and that no olher aiuthority was necessary. The court, in its opinion, reviews 
the extent of the power of congress over the beds and waters of navigable 
rivers for the purpose of comniprce and navigntion. Mr. Justice Stkons 
said; ' Prior to the adoption of the fédéral constitution, the states of South 
Carolina and Georgia together had complète dominion over the navigation of 
the Savannah river. By miitual agreement t)iey might hâve regulated it as 
they pleased. It was in tlieir power to prescribe, not merely on what condi- 
tions commerce miglit be conducted upon the stream, but also how the river 
might be navigated, and whether it niiglit be navigatedat ail. * * * They 
had plenary authority to make improvements in the bed of the river, to divert 
the water from one channel to another, and to plant obstructions therein at 
their wiil. This vvill not be denied; but tbe power to "re^ulate commerce," 
conferred hy the constitution upon congress, is that which previously existed 
in the states, as was said in QUman v. Philadelphia, 3 Wall. 724: "Com- 
merce includfs navigation. Thepower toregulate commerce comprehends the 
control for that purpose, and to the extent necessary, of ail the navigable rivers 
of the United States which are accessilile from a state other than those in 
which they lie. For this purpose they are the public property of the nation, 
and subject to ail the requisite législation by congress." ' In the same case, 
in reierring to the povi-er of congress to place obstructions to navigation in- 
the bed of navigable rivers, the court said: 'If it were, every structure 
erected in the bed of the river, whether in the channel or not, would be an 
obstruction. It might be a light-house erected on a submerged sand bank, 
or a jetty pushed out into the stream to narrow the water-way, and increase 
the deptii of water and the direction and the force of the current. * * * 
The impediments to navigation caused by such strui tures are, it is true, in 
one sensé, obstructions to navigation; but, so fur as they tend to facilitate 
commerce, it is not claimed that they are unlawful. * * * It is not, how- 
ever, to be conceded that congress has no power to order obstructions to be 
placed in the navigable waters of the United States. * * * It may build 
light-houses in the bed of the stream. It may construct jetties.' 

"The navigable waters of the United States, with their beds, for the pur- 
pose of commerce and navigation, being the 'public properly of the nation,' 
when any portion of this property is required by the United States for its uses 
in ad of navigation there is no condemnation necessary. It is only neces- 
sary for congress to 'order' the taking of the part needed for the specitied 
use. An appropriation act naraing the river or harbor to be improved and 
appropriating the necessary money is suiScient. In South Varolina v. 
Georgia, ou the question as to what was the required authority from congress 
to close the northern channel, Mr. Justice Strong said: ' The plaintiff next 
contends that, if congress has the power to authorize the construction of the 
work in contemplation and in progress, whereby the water will be diverted 
from the northern into the southern channel of the river, no such authority 
has been given. With this we cannot concur. By an act of congress of .Tune 
23, 1874, (18 St. at Large, 204,) an appropriation was raade of $50,000, to be 
expended under the direction of the secretary of war, for the repairs, préser- 
vation, and completion of certain public works, and, inter alla, "for the im- 
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provement of the hfiibor of Savannah." The act of March 3, 1875, (18 St. at 
Large, 459,) made an additional appropriation of $70,000 "for tlie improve- 
ment of tlie harbor o£ Savannah, Georgia." It is true tliat neither of thèse 
acts directed the manner in which thèse appropriations sliould be expended. 
The mode of improving the harbor was left to the discrétion of the secretary 
of war, and the mode adopted, under his supervision, plainly tends to the im- 
provement contemplated.' 93 U. S. 4. 

"In another case the suprême court was called upon to deBne the pow^er of 
congress over the navigable rivera of the United States for the purposes of 
commerce and navigation. The question arose in the case of Ttlegraph 
Co. V. Telegraph Co. Congress, by act of 24th July, 1886, gave to ail tel- 
egraph companies who complied with the requireraents of the act the right 
to run their lines ' through and over any portion of the public domain ot the 
United States, over and along any of the military or post roads of the United 
States, which hâve been, or may hereafter be, declared such by act of con- 
gress, and over, under, or across the navigable streams or waters of tlie United 
States.' In construiiig this section of the act, the suprême court held that 
the dominion of the United States over the navigable waters for the purpose 
ot commerce is the same as it is over the public domain. Mr. Oliief Justice 
Waiïe, in delivering the opinion of the court, said: ' It is insisted, however, 
that the statute extends only to such military and post loads as are upon the 
public domain; but this, we think, is not so. The language is, "through and 
over any portion of the public domain of the United States, * * * and 
over, under, or across the navigable streams or waters of the Unitpd States." 
There is nothing to indicate an intention of limiting the effect of the vvords 
employed, and they are therefore to be given their natural and ordinary sig- 
nification. Kead in this way, the grant evidently extends to the public do- 
main, the military and post roads, and the navigable waters of the United 
States. Thèse are ail within the domain of the national government, to the 
extent of Ihe national powers, and are theiefore subject to legitimate con- 
gressional régulation. No question arises as to the authority of congress to 
provide for the appropriation of private property to the uses of the telegraph, 
for no such attempt has been made. The use of public property alone is 
granted.' 96 U. S. 1. 

"If congress has the power to grant to a telegraph company the use of the 
bed of a navigable river for its pôles to support its wires running 'over ' and 
' across ' said streams, or the bed of thèse ri vers to support its calile or wires 
as they pass ' under ' thèse rivers, can it be doubted that congress can em- 
power the light-house board to use the beds ot navigable rivers for the pur- 
pose of placing in them the iron posts or pôles to support the superstructure 
of a light-house? In a very récent case this very question has arisen, as to 
the character of the title ot the state to the bottom of the navigable rivers as 
against the United States, when needed, taken, or granted by the United 
States for the purposes ot commerce and navigation. The question arose in 
the circuit court of the United States for the district of New Jersey in Stock- 
ton v. Raili-oad Co. This railroad company in constructing its bridge, under 
a grant from congress, across the Arthur kill, a navigable water-way running 
between the States of New Jersey and New York, had taken the bottom of 
this stream below high-water mark on the New Jersey side for its central and 
western pier, without condem nation or grant from the state of New Jersey. 
This state resisted this taking by the company, claiming that it was private 
property belonging to the state, and that congress had no power to grant its 
use to a railroad company. It was otherwise held by the court, and in an 
elaborate and able opinion it was decided that it was not private property, and 
that the title of the state was in trust for the purposes of commerce and nav- 
igation, and that the United States had the right, under the commercial clause 



HAWKINS POINT LIGHT-HODSE CASE. 85 

of the constitution, to take it or grant it for this purpose. Thia décision sus- 
tained tiie taking of the river bottom for tlie pierof a bridge, whicli had noth- 
ing to do witli llie navigation of the river, but upon the contrary might be 
and was an obstruction to its navigation ; but iiow much more apparent, there- 
fore, must be the right of tlie United States to use the beds of navigable 
streams for a light-house, the sole purpose of the light being to directly aid 
couimerce and navigation. In delivering the opinion of the court Mr. Justice 
Bkadley said: 'The information riglitly states that, prior to the Kevolu- 
tion, the shore and lands under water of the navigable streams and waters of 
the province of New Jersey belonged to the Iving of Great ]3ritain as part of 
the Jura regalia of the crown, and devolved tothe state by right of conquest. 
ïlie information does not state, however, what is equally true, that after the 
conquest the said lands weie held by the state as they were by the king, in 
trust for the public uses of navigation and fishery, and the érection thereon 
of wharves, piers, light-houses, beacons, and other facilities of navigation 
and commerce. Being subject to this trust, they were publiai juris; in otiier 
words, tliey were held for the use of the people at large. It is true that to 
utilize the fisheries, especially those of sîieli-fish, it was necessary to parce! 
thein out to particular operators, and employ the rent or considération for tlie 
beneflt of the whole people, but this did not alter the character of the title. 
* * * Such being the character of the state's ovvnership of the land under 
water, — an ownership held, not for the purpose of émolument, but for public 
use, especially the public use of navigation and commerce, — the question 
arises whetlier it is a kind of property susceptible of pecuniary compensation, 
within the meaning of the constitution. ïhe flftli amendment provides only 
that private property shall not be taken wilhout compensation, making no 
refeience to public property. * * * It is not so considered when sea 
walls, piers, wing-datns, and other structures are erected for the purpose of 
aiding commerce by improving and preserving the navigation. * * * it 
matters litLle whether tlie United States had or has not the theoretical owner- 
ship and dominion in the waters or the land under them; it has, what is more, 
the régulation and control of them for the purposes of commerce. * * * 
We think that the power to regulate commerce between the states extends 
not only to the control of the navigable waters of the country, and the lands 
under them, for the purposes of navigation, but for the purpose of erecting 
piers, bridges, and ail other instruiuentalities of commerce wiiich, in the 
judgment of eongress, may be necessary or expédient.' 32 Fed. llep. 19. 

"ïhe title of the state of Mary land to the soil beneath the waters of nav- 
igable rivets and the waters of thèse rivers within her territorial limits, for 
municipal purposes as well as for fisheries, is notforone moment questioned 
or denied by the United States. The claim of the United States is that tliis 
title of the state and its grantees to thèse lands is subject to a paramount 
public easement of navigation, the beneflcial enjoyment of which is in the 
people of the United States, and the enforcement and régulation of which has 
been delegated to the national government, and therefore, for the enjoyment 
of such easement, such érections may be made by the United States on the 
soil at the bottom of thèse rivers as are necessary for the beneflcial use of the 
easement in question. The United States does not claim an absolute title to 
this land under thèse rivers, but siniply an easement for the public uses of 
commerce and navigation. Xor does the United States claim by virtue of the 
easement civil or criminal jurisdiction over any portion of thèse submerged 
lands when taken for a light-house, under this power conferred toenforce and 
regulate the easement in question. If the United States desires to bave the 
absolute title as well as a cession of jurisdiction over thèse sites, the state 
alone can give it. But as to the power and right of the United States to use 
thèse beds of the navigable rivers for aids to commerce and navigation, with- 
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ont absolute title or cession of jurisdiction, the easement in question, nnder 
the grant of tlie powei' by the States to the United States to regulate com- 
merce, is ample. The taking of thèse lands by the Uniled States t'or the pur- 
poses aforesaid is the exercise of the power of emineiit domain delefjated t» 
tlie fédéral government, tlie thing taken being public property subjtct to pub- 
lic uses. The claim of the Unitnd States, as against the plaintiff in this suit» 
may be stated in this proposition: The ownersliip of the state in the soil be- 
neath the navigable rivers within its territorial limits is subservient to the 
public riglit of navigation, and cannot be used in any way so as to derogate 
from and interfère with such right. The grantees of the state take subject to 
this right, and any grant by the state to a person so as to be delrimeiital to 
this public right is void. 

"The correctness of this view of the character of the title of the state i» 
confirmed by the 0()inions of the suprême court in many cases. Mr. Justice 
SvifAYNE said: ' The right of eminent domain over the shores and the soil 
under the navigable watersfor ail municipal purposes belongs exclusively to 
the sLates within their respective territorial jurisdiction, and they, and they 
only, hâve the constitutional powerto exercise it. * * * But in the liands 
of the states this power can never be uaed so as to affect the exercise of any 
national right of eminent domain or jurisdiction with which the United States 
hâve been invested by the constitution, for, altliough the territorial limits of 
Alabama hâve extended ail her sovereign power into the sea, it is there, as on 
shore, but municipal power, subject to the constitution of the United States, 
and the laws which shall bave been iiiade in pursuance thereof.' GUman v. 
FMladelphia, 3 Wail. 713; Pollard v. Hagan, 3 How. 230. 

"The state of Maryland impliedly in her laws concèdes theparamount char- 
acter of this easement as in the United States, and that thf state bas no power 
to impair it by her own laws. Her title to the submerged lands, it seems, ahe 
admits is not for émolument or sale for nioneyed considération to the United 
States. She has therefore by a publie law agreed to convey both the title and 
to tede jurisdiction 'to the land covered by the navigable waters within the 
limits of the state, and on which a light-huuse * * * or other aids to 
navigation has been built, or is about to be built,' upon the request of the 
United States, and without any considération. The state recognizing the ex- 
istence of this paramount easement in the Unit&l States, and that her tille to 
any part of the submerged lands in tlie navigable rivers in her limits is sub- 
ject to this servitude, wliich could be exercised by the United States at any 
time for the purposes of commerce or navigation without her consent, very 
wisely decided by a gênerai law to give to the United States both the title and 
jurisdiction over such portions of submerged land upon which light-houses 
had been or might be erected. It may be concedeil that the easement, although 
ample to justify the use by tlie United States of thèse lands without tlie con- 
sent of the state, did not give title and jurisdiction to the United States over 
thèse lands, and the state, recognizing that her title with this servitude an- 
nexed was of no value, wiUingly consented to a gift of title and jurisdiction. 
ActMd. 1874, 0.193." Code 1888, art. 96. § 2. 

Morris, J. The brief filed by the learned district attorney correctly 
states the case made by the pleadings, and his full citations from décis- 
ions of the suprême court applicable to the question raised make it un- 
necessary to quote them in this opinion. 

The plaintiff by this action of ejectment seeks to dispossess the United 
States of a light-house built by the United States light-house board iti 
the year 1868, under authority of congress. It is erected upon piles in> 
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the waters of the Patapsco river, where the tide ebbs and flows, at the 
distance of about 210 feet l'rom the shore, and it is one of the range 
lights of the main channel of the river, known as the "Brewerton Chan- 
nel," which is the only approach for vessels of large draught to the port of 
Baltimore. In this channel the natural depth of the water-way is about 
16 feet. It bas beeu deepened to over 27 feet for the purpose of ad- 
mitting large océan steamers, and it is kept dredged ont, buoyed, and 
lighted by the constant supervision of the proper United States au- 
thorities with appropriations made by congress. It is eonceded that the 
Hawkins Point light, as now located, is required for the safe navigation 
of the channel by ships engaged in foreign commerce. It covers au area 
of only 27 feet square. The plaintiff has acquired by grant, and now 
ovi'ns, ail the title and right in the upland, and the shore opposite this 
light-house, and in the bed of the river covered by this structure which 
the state could grant away, and has the riparian rights speeially con- 
fered by the Maryland act of 1862, c. 129, by which it was enacted that 
"the proprietor of land bounding on any navigable waters of this state 
is hereby declared to be entitled to the exclusive right of making improve- 
ments into the waters in front of bis said land. Such improvements, 
and other accretions as above provided for, shall pass to the successive 
owners of the land to which they are attached as incident to their re- 
spective estâtes. But no such improveraent shall be so made as to in- 
terfère with the navigation of the stre;am of water into which said im- 
provement is made." In fact, the plaintif!" never has availed of this 
privilège of improving out into the water covered by the light-house, but 
the right to do so is a valuable riparian right, not to be arbitrarily or 
capriciously destroyed. Yates v. Miboaukee, 10 Wall. 504. It is, how- 
ever, a privilège which must be exercised subject to the right of the 
public to use the river for the great primary and paramount purpose of 
navigation, and for furnishing the usual and necessary aids to navigation. 
The ruling in Yates v. Milwaukee was that when under législative per- 
mission, or in accordance with bis privilège as a riparian owner, the 
owner of land bounding on a navigable stream has actually made bis 
improvement, and by such improveraent that portion of the stream so 
improved or reclaimed has ceased to be part of the navigable water, and 
is appropriated to private use, it can then only be taken to improve 
navigation upon proper compensation being made, as for any other 
strictly private property. Such was the effect of the mandate of the 
suprême court in that case in reversing the decree below. But while 
the submerged land remains a part of the bed of the river it is not private 
property, in the sensé ol' the fiith amendment to the fédéral constitution. 
As was declared in Gilman v. Philadelphia, 3 AVall. 725, the navigable 
waters "are the public property of the nation, and subject to ail the 
requisite législation by congress." In the hands of the state or of the 
state's grantee the bed of a navigable river remains subject to an ease- 
ment of navigation, which the gênerai government can lawfuUy enforce, 
improve, and protect. It is by no means true that any dealing with a 
navigable stream which impairs the value of the rights of riparian owners 
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gives them a clàim for compensation. The contrary doctrine, that, in 
order to develop the greatest public utility of a water-way, private con- 
venience must often sufi'er without compensation, bas been sanctioned 
by repeated décisions of the suprême court. The following are cases ail 
involving that proposition: The Blackbird Creek Case, 2 Pet. 245; Gilman 
V. PhUadelphia, 3 Wall. 713; Pound v. Turck, 95 U. S. 459; Wisconsin 
V. Duluth, 96 U. S. 379; South Carolina v. Georgia, 93 U. S. 4. 

If it were made apparent to congress that any extension of the plain- 
tifî's présent shore line into the river tended to impair the navigability 
of the stream, or its use as a highway of commerce, congress could au- 
thorize the agents of the United States to establish the présent shore as 
the line beyond which no structures of any kind could be extcnded, 
and the plaintiff would hâve no claim for compensation. If the plain- 
tif? could thus lawfully be prevented from appropriating to his private 
use any part of the submerged land lying in front of his shore-line, and 
the whole of it be kept subservient to the easement of navigation, how 
can it be successfully claimed that he must be paid for the small por- 
tion covered by the light-house 200 feet from the shore, which has been 
taken for a use as strictly necessary to safe navigation as the improved 
channel itself? The court of appeals of Maryland, whenever called upon 
to déclare the nature of the title of the state and its grantees in the land 
at the bottom of navigable streams, has uniformly held that the soil be- 
low liigh-water mark was as much a part of the jus publicmn as the stream 
itself. Day v. Day, 22 Md. 537. And in theleading Maryland case of 
Browne v. Kennedy, 5 Har. & J. 203, (decided in 1821,) discussiug the 
nature of the property in the soil covered by navigable rivers in Mary- 
land, it was said: 

"It is very certain that by thecommou law the ricflit [to the soil] was in the 
king of England, and it seeitis eqiiaily clear tliat he had the capHcity to dis- 
pose of it sub modo. Wliatever doubts are enteitaiiied on tlie subject, they 
probably hâve aris 'n frotn inattention to the distinction between ihe power 
of granting an exclusive privilège, in violation or restraint of a common 
piacarial right or otlier touiinon right, as th,it of navigation, and tlie power 
of granting the so.l aqua cooperta, subject to the confimon user. The subject 
has, de cammuni jure, an interest in a navigable stream, such as the right 
of fishing and of navigating, which cannot be abridged or restrained by any 
charter or grant of the soil or (ishery, since Magna Charta, at least. But the 
property lu the soil may be transferred by grant, subject, however, to the jus 
puhiieum, which cannot be prejudiced by tha jus prioatum ai;quired under 
the grant." 

The same doctrine has been recently enforced, with regard to the 
character of the ownership of New Jersey in the lands under the navi- 
gable waters of that state, by Mr. Justice Bradley in Stocldon v. Rail- 
rond Co., 32 Fed. Rep. 19. It appears, therefore, that the private in- 
terest granted to the plaintiff in the soil in question was of necessity 
granted to him subject to the use which the United States is now mak- 
ing of it in aid of navigation, and that the spécial plea to plaintiff's ac- 
tion of ejectment sets up a perfect défense to the action. The plaintiff's 
replication to the defendant's spécial plea simply avers that, when pos- 
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session of the submerged land was taken by the Unitfid States as in the 
plea alleged, the plaintiff held title to it under the grants from the state, 
and still holds said title, and that he has never been paid or tendered 
any compensation therefor. This, in my opinion, is no answer to the 
plea, and the défendant'» demurrer to it is sustained. The plaintiff 
electing to stand on bis replication, judgment will be entered for the de- 
fendant. 



First Nat. Bank of Salem v. Salem Capital Flour-Mills Co. et al. 
{Circuit Court, D. Oregon. June 17, 1889.) 

1. Tkl-sts— Sai-b in Trust. 

A sale of property "in irnst," held. under the circumstances, not to be a sale 
in trust to pay the debts of the vendor. 

2. Vendor and Vendée — Vendok's Lien — Asstgnmbnt — Subiîosation. 

A grantor's lien on the premises conve3'ed. for the purchase priée, is a Per- 
sonal privilège, not assignable with the debt; nor can the créditer of the 
grantor be subrogated to the same. 

3. ConrOKATIONB— PURCHASB OF T EIR OWN StOCK. 

In the absence of any statute to the contrary, a corporation tnay purchase 
and dispose of its own stock, provided the same is done in good faith, with- 
out intent to injure the creditors thereof, and they are not injured thereb}^. 

4. Same— Deeds— Attouney in Fact. 

An attorney of a corporation must exécute a deed in the name of bis prin- 
cipal, but under his own hand and seal. 
{Syllabus hy tlie Court.) 

Suit to Foreclose the Lien of a Mortgage. 

Tilmon Ford, for plaintiff. 

William B. Gilbert, for défendant Stuart. 

John M. Bower, for défendants Kelly and McDonald. 

Deady, J. This suit is brought by the First National Bank of Salem, 
hereafter called herein the "Salem Bank,'' to enforce the lien of a mort- 
gage given by the Salera (Oregon) Capital Flour-Mills Company, here- 
after called herein the ''Scotch Company," to secure the payment of its 
note for $30,000. 

William Stuart, who held a prior mortgage on the same property, ex- 
ecuted by the City of Salem Company, hereafter called herein the "Oregon 
Company," to secure the payment of $71,940, with interest, was made 
défendant. He appeared, and tiled a cross-bill, in which he admitted 
the claim of the plaintiff, and asked to bave the lien of his mortgage en- 
forced. 

Joseph Kelly and R. McDonald were also made défendants, the former 
being a British subject, and the latter a citizen of Rhode Island, on the 
ground that they prétend to bave some interest in the property, as the 
judgment creditors of the Oregon Company. 
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The case was before the court on a demurrer of the défendants Itelly 
and McDonald to the cross-bill of the défendant Stuart, when the de- 
murrer was overruled. 31 Fed. Rep. 580. 

Thereafter the défendant Stuart died, and the cross-bill was revived in 
the name of Hugh Lyon, Alexander Stuart, and others, the executors of 
the will of the deceased. 

In the fullness of time the case was put at issue and heard on the 
amended bill, the cross-bill, and the revivor thereof. the answers of the 
défendants Kelly and McDonald, the replications thereto, and the testi- 
mony taken belore an examiner. 

From thèse it appears that on and before August 2, 1883, the Oregon 
Company was and still is a corporation formed under the laws of Oregon, 
with ils principal place of business at Salem ; that on said day said cor- 
poration in pursuance of a resolution of its directors made and delivered 
its prornissory note to the défendant William Stuart, a British subject, 
and a résident of Scotland, for the sum of $71,940, payable on August 1, 
1888, with interest at 9 per centum per annum, payaîjle half yearlj', for 
which interest 10 additional notes were given at the same time, and 
made payable accordingly, with interest thereon at 10 per centum per 
annum alter maturity ; and at the same time, and in pursuance of the 
like authority, said corporation duly executed and delivered to said 
Stuart, as a security for the payment of said principal and interest, a 
mortgage on its real property , situate iii and abont Salem , Marion county , 
Or., ineluding its flour-niills and Santiam water privilèges; and also a 
mortgnge on some village lots and parcels of land in Polk county, Or. 

The resolutions of the directors, providing for the making of thèse 
notes and the exécution of thèse mortgages. state that''it is considered 
to the best interests of the corporation to buy in and obtain 654 shares 
of its own stock, now held by the following persons," namiug them, 15 
in number; that"it is neeessnry to raise upon its [the corporatiou's] crédit 
$71,940, to pay for said stock;" and they authorize and direct "the 
président and secretary" of the eor[:)oration to borrow that amount from 
the défendant Stuart, and give liim its notes and mortgages therefor, 
as was donc. 

The actual circumstances out of which this transaction arose are as 
follows: The capital stock of the corporation consisted of 2,000 shares 
of the par value of $100 each, of which it does not appear how many was 
ever issued. William Reid was a lai'ge shareholder in the corporation, 
and the président and manager of the same from its formation. The 
owners of the 654 shares ot the stock became dissatistied with his man- 
agement, and determined to sell out or buy a controlling interest in the 
corporation. At this juncture, about May 1, 1883, the défendant Stuart, 
who was also a large shareholder, arrived in Oregon from Scotland, and 
aiter canvassing the subject it was agreed, on June 2d, V^etween himself, 
Reid, and others holding a majority of the stock, that the "discontents" 
should be bought out on account o( the corporation at $110 a share, pay- 
able on August 2d following. But, when the parties came to close the 
bargain, the sellers refused to take the obligation of the président and 
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secretary of the corporation for the money, but insisted on having the 
Personal guaranty of the défendant Stuart. This he at tirst flatly re- 
fused, but after mueh persuasion and serious hésitation he consented ; 
the président assuring him that before the day of payment came around 
the shares could and would be re-sold in this market for the amount, and 
the obligation thereby discharged. 

Soon after Mr. Stuart returned to Scotland, but the shares were not 
sold, and he was compelled to advance the money to paj' the debt. The 
•corporation kept the shares, and gave him the notes and mortgages as 
aforesaid. 

On March 24, 1844, the directors of the Oregon Company resolved to 
dispose of ail their real property, as well as the wheat, flour, and grain 
sacks on hand, to the défendants Stuart and James Tait, aiso of Scotland, 
or their assignées, upon payment of the actual cost priée of the same, 
"as soon as said price could be ascertained, or within a reasonable time 
thereafter; the président and secretarj^ to exécute and deliver the proper 
convej'ances for that purpose at the time of payment of said sum so to 
be ascertained." 

Afterwards, on April 17, 1884, said directors affirmed this resolution 
of sale in favor of James Macdonald, of Scotland, as purchaser, at the 
suggestion of said Stuart and Tait, that he would take the property in 
trust for the Scotch Company, then being formed by themselves and others 
under the British Companys acl of 1862 ; and, further, that said Mac- 
donald, either by himself or agents, should hâve the right to inspect the 
books, papers, and accounts of the Oregon Company, for the purpose of 
ascertaining the tirst cost of its property. 

On April 28, 1884, at a meeting of the stockholders of the Oregon Com- 
pany, at which 1,001 shares were présent and voting, there being 1,179 
then issued, the resolutions passed at the directors' meetings of March 
24 and April 17, 1884, authorizing the sale of the property of the cor- 
poration to James Macdonald, were unanimously ratified and confirmed, 
and the prior mortgage of the same to the défendant Stuart was also 
"confirmed, ratified, and approved." 

Thereafter, on June 6, 1884, at a meeting of the directors of the ccm- 
pany, the real property of the corporation was scheduled and valued at 
|23U,694.68, and the persoual propertj', less "the book debts and ac- 
counts," which were not sold, at 1164,023.36, in ail $394,718.04; and 
at a meeting of said directors, held on July 8, 1884, at which were 
présent James Tait, director, and Alexander Stuart, agent, of the Scotch 
Company, it was resolved, that inasmuch as said agent does not admit 
the correctness of the cost of certain items of the property as stated in 
said schedule, and it bas been agreed Vjetween the directors of the Oregon 
Company and the said agent and director of the Scotch Company that 
«aid items shall be referred for final adjustment to a committee of tvvo 
persons from each company, at Edinburgh, William Reid, and Will- 
iam Stuart to act for the Oregon Company; that, on payment by said 
agent of $70,054.63 on account of sai<i purchase, the président and 
secretary do make the necessary conveyances of the property, subject to 



92 FEDERAL REPORTER, vol. 39. 

the adjustment to be raade bj' said committee, and to the payment of 
the raortgage of the défendant Stuart. 

On July 10, 1884, the Oregon Company, by its deed, duly executed 
by William Reid, its président, and William N. Ladue, its secretary, 
conveyed the property in question to James Macdonald, of Edinburgli, 
Scotland, "in trust" for any corporation that might beorganized to take 
and hold the same. The deed purports to be made in pursuance of the 
resolutions passed at the meetings of the directors held on March 25 and 
April 17, 1884, and the resolution passed at the meeting of stockholders 
held on April 25, 1884, and for the considération of $220,000, the re- 
ceipt whereof is thereby acknowledged. 

On August 12, 1884, a meeting of the stockholders of the Oregon 
Company was held, at which 1,022 shares of the stock were voted, there 
being then 1,201 issued, when the action of the directors at the meeting 
of July 8, 1884, in the matter of the adjustment of the cost of certain 
items in the schedule of the property of the corporation, and the exécu- 
tion of the deed to James Macdonald by the président and secretary, 
were unanimously ratified and approved. 

On December 16, 1884, said James Macdonald duly conveyed the 
property to the Scotch Company. The- deed recites that the property 
was purchased for the Scotch Company, and conveyed temporarily to 
Macdonald "as its trustée, the considération for the same having moved 
wholly from the said" Scotch Company, and that it is the object of 
the conveyance to transfer "the légal title" to the same to the Scotch 
Company and its assigns. 

On February , 1887, the Scotch Company duly executed its 

mortgage to the défendant Stuart, on a tract of land near Salem , con- 
taining five acres, more or less, and particularly described in the amended 
cross-bill as a further security for theloan theretofore made by said Stuart 
to the Oregon Company; it having been the intention of the parties 
thereto that such property should be included in the mortgage from said 
Company to said Stuart, from which it was omitted by inadvertence. 

On November 17, 1886, the Scotch Company, being in the possession 
of the property aforesaid, duly executed and delivered its mortgage upon 
the same to the plaintiff, the First National Bank of Salem, Or., and a 
citizen of said state, by Robert Livingstone, of Portland, therein, its at- 
torney in fact, in pursuance and by authority of a power of attorney to 
him duly executed by said company on September 2, 1886, to secure 
the payment of its note of even date therewith for the sum of $30,000, 
and payable one day after date to the order of said bauk, with interest 
at 10 per centum per annum, subject, however, to the prior lien of the 
mortgage thereon, theretofore executed by the Oregon Company to the 
défendant Stuart, to secure the payment of $71,940, with interest, the 
payment of which the mortgagor déclares it has assumed. This note 
was given for prior advances made to the Scotch Company by the Salem 
Bank, with the approval of the bank examiner. 

On August 14, 1885, the directors of the Oregon Company, William 
Reid, A. Shaw, and S. M. EUiott voting in the atlirmative, and William 
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N. Ladue in the négative, passed a resolution stating that the corpora- 
tion was indebted to the Oregon & Washington Mortgage Savings Bank 
of Oregon, a corporation formed under the laws of Oregon, and ealled 
herein the "M. & S. Bank," in varions sums theretofore advanced by 
the latfer, that then exceeded $33,000, and directing the président, 
William Reid, and the directors Shaw and Elliott, to make and deliver 
to said M. & S. bank, on behalf of the Oregon Company, one protn- 
issory note for $20,000, and another for $12,000, payable in three 
days al'tér date. 

At this time, and before and since, William Reid was a large stock- 
holder in, and the président and manager of, the M. & S. Bank. The 
notes were given as directed, the one for $20,000 on Augnst 14th, and 
the one for $12,000 on the 17th of the same month, and some time aller 
their maturity the former was transferred to the défendant McDonald, 
and the latter to the défendant Kelly, without, so Jar as appears, any 
considération therefor. 

On August 25, 1885, Kelly commenced an action on the note held by 
hini in the circuit court of the state for the county of Multnomah, in 
which.on April 3, 1886, he obtained a judgment against the Oregon 
Company for the sum of $12,771.50, principal, attorney's fee, and costs, 
with interest on the principal froni August 17, 1885, at the rate of 9 
per centum a year. 

On October 18, 1886, McDonald commenced an action in the same 
court on the note held by hira, in which, on December 6, 1886, he ob- 
tained a judgment against the Oregon Company for the sum of $14,- 
369.22, principal, attorney's fee and costs, with interest on $14,071.60 
of the same from date. Both judgments were duly docketed in the lien 
dockets of the circuit courts of Multnomah and Marion counties, prior 
to December 25, 1886, and exécutions issued on the same, and returned 
nuVa bona. 

The défendants, Kelly and McDonald stand in the shoes of the M. & 
S. bank, whom they simply represent. 

They claim that their demands are a lien on this property prior in 
time and superior in right to that of the Salem Bank or the défendant 
Stuart, on the following grounds: 

1. That the conveyance toMncdonald of .Tuly 10, 1884, was in trust tliat he 
orhisgrantee woiild pay the existingdebts of the Oregon Company, and there- 
by "the property was iinpressed with a trust" to pay the same. 

There is not a syllable of évidence in the case to support this claim. 
On the contrary, it is clear that the conveyance to James Macdonald was 
made "in trust" only, that he would in due time convey the property to 
the Scotch Company, which was then being formed for the purpose of 
owning it, by the persons who negotiated the purchase. 

It appears probable that at the time of the sale the Oregon Company 
was in debt to the M. & S. Bank for advances, and doubtJess it was ex- 
pected that the former would pay the same, with the proceeds of the 
sale of its property to the Scotch Company. But theamount of the in- 
debtedness has never been ascertained, and the agent of the Scotch Com- 
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pany was prevented by the manager of M. & S. Bank from taking a 
copy of the account from the books of the same for the purpose of ex- 
amination. 

By the ternis of the eonveyance the Scotch Company assumed the 
payment of the Stuart debt, then amounting to over $78,000, and at 
the delivery of the same it appears that the agent of the company paid 
over in cash $77,134.20, which was largely applied by the manager on 
the claim of his bank; and, although the resolution of the corporation 
authorizing the sale directed that the deed should be delivered on the 
payment of the considération, yet the parties, being uuable to agrée on 
the vahie of certain items of the properties embraced in the eonveyance, 
and valued in the schedule at $10,431, the deed was delivered, with the 
understanding that when the balance was ascertained by the joint com- 
mittee of the two companies that was to meet at Edinburgh in a short 
time, it would be paid. 

Before the committee met, however, there was a considérable loss on 
a shipment of fliour which appears to bave been afloat at the time of the 
delivery of the deed. The committee of the Scotch Company insisled 
that this fiour was not on bandât the time of the purchase, having been 
heretofore shipped against advances drawn thereon largely in excess of 
the proceeds of its sale, and therefore the loss must falî on the Oregon 
Company. The committee of the latter company, William Reid, claimed 
that the flour, by the ternis of sale, passed to the Scotch Company, and 
that itwas liable for its then value, less the advance, and must stand the 
loss; and, because the committee of the Scotch Company would not ac- 
cède to this proposition, be refused to further attend the meetings of the 
committee, and left this and the other disputed items unsettled, as they 
Btill remain, so far as appears. 

In the annual report of the président and directors of the Oregon Com- 
pany to the stockholders, dated October 5, 1885, it is stated that nine 
months before the corporation, uiider the advice of the président, had 
offered to the Scotch Company, by way of compromise, to bear $20,000 
of the loss, which was believed to be over one-half thereof, and that the 
latter company, not having accepted the proposition, it was withdrawn 
by the directors on August 14, 1885, and a friendly suit commenced in 
this court "to détermine the varions matters in dispute between the two 
companies." How much, if anything, is still due to the Oregon Com- 
pany from the Scotch Company it is impossible to say on this évidence. 
In the balance-sheet of the latter for June 30, 1886, among the liabilities 
then existing there is this item: "City of Salem Company, balance pur- 
chase price of properties, $39,360.11." 

There was a contemporaneous agreement between the Scotch Company 
and the larger portion, if not ail, the shareholders of the Oregon Com- 
pany, that their shares should be exchanged at their actual value for 
shares of the former at par, which, so far as carried into effect, would 
discharge the indebtedness of the former to the latter, and was so in- 
tended and understood at the time of the sale. 

In admitting that the Scotch Company is indebted to the Oregon Com- 
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pany, the M. & S. Bank is merely an unsecured creditor of the latter 
Company and has no lien or privilège on the property sold by ils debtor 
to the Scotch Company. The M. & S. Bank was only an unsecured 
creditor when its debtor sold this property to the Scotch Company, which 
took the same without any liability, express or implied, to pay any of 
the grantor's debts, except the one due Stuart, that was already a charge 
on the land. 

And if the debt of the M. & S. Bank had even been assumed by the 
Scotch Company, the mère fact that it was prior in point of time to the 
debt of the Salem Bank would not give it any right to priority of pay- 
ment. In the absence of a bankrupt law or statute to the contrary, a 
debtor may prefer one creditor to another, at his pleasure. 

If the Scotch Company is indebted to the Oregon Company, a creditor 
of tlie latter may by proper proceedings subject such indebtedness to the 
satisfaction of his claim, but he has no right in the property of the for- 
mer as against the lien creditors thereof. 

2. Assuming that some portion of the purchase pries is sfill unpaid, the 
Oregon Company has a grantor's lien on the property for the amount, to which 
tlie défendants Kf^lly and McDonald are entitled in equity to be subrogated to 
the extent of their demands against the grantor. 

The existence of such a lien is admitted in this state. Road Co. v. 
Cracker, 6 Sawy. 574, 4 Fed. Rep. 577; Gee v. McMiUan, 14 Or. 268, 
12 Pac. Rep. 417; 3 Pom. Eq. Jur. §§ 1249, 1250. But assuming that 
the Oregon Company has a grantor's lien on the property for unpaid pur- 
chase money, the weight of opinion in the United States is that such lien 
is Personal to the grantor, and incapable of being transferred, either by 
direct assignment or équitable subrogation. 3 Pom. Eq. Jur. § 1254; 
Baum V. Grigsby, 21 Cal. 173. 

In the latter case Mr. Chief Justice Field, speaking for the court, 
says of a grantor's lien : 

"It is simply a right to resort to the property upon a failure of payment by 
the vendee. It does not arise from any agreement of the parties, but is tlie 
créature of equity, and is established solely for the security of the vendor. It 
is founded upon tlie natural justice of allowing a party to reach the property 
which he has transferreil to satisfy the debt which constitutes the ooiisidHra- 
tion of the transfer. It is therefore the personal privilège of the vendor. Tlie 
assignée of a note given for the purchase raoney stands in a very différent po- 
sition. He has not parted with the property which he seeks to reacli in con- 
sidération of the note he hus received. He has never held the property and 
has therefore no spécial claims upon equity to subject it to sale for his benelit, 
The particular equity of the vendor in this respect cannot, in the nature of 
things, be asserted by another." 

The M. & S. Bank is not eveu the assignée of a debt alleged to be due 
the Oregon Company from its grantee. In England and a few of the 
States of the Union, such an assignée may enforce the grantor's equity. 
But it does not appear that a mère creditor of such grantor can be sub- 
rogated to this right in any of the United States. 3Pom. Eq. Jur. §1254. 
"3. The mortgage to Stuart is void, because the indebtedness it was given 
to secure arose in fact ont of a purchase by the Oregon Company of its ovvu 
stock from Stuart. 
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The rule appears to be well settled in the United States that a corpo- 
ration may, nnless prohibited by statute, purchase its own stock, or take 
it in pledge or mortgage. Bank v. Bruce, 17 N. Y. 610; Taylor v. Ex- 
porting Co., 6 Ohio, 176; In re Insurance Go., SBiss. 452; Bankv. Trans- 
portation Go., 18 Vt. 188; Glapp v. Peterson, 104 111. 26; Dupée v. Wa- 
ter Power Go., 114 Mass. 37; Cook, Stocks, §§ 311, 312. 

In the case cited from 104 111. the rule is stated qualifiedly as follows: 
"Corporations may purchase theirown stock in exchange for money orother 
property, and hold, reissuc, oi- retire the same, piovided siicii act is had in en- 
tire good faith, is an exchange of equal value, and is free from ail fraud, act- 
uhI or constructive; this iiiiplying that tlie corporition is neitlier insolvent 
nor in process of dissolution," and that the rights of creditors aienot thereby 
injuriously alîected. In the case eited from lié Mass. the court says: "In 
the absence of législative provision to tlie contrary, a corporation may hold 
and sell its own stock, and may receive it in pledge or in payment in the law- 
lul exercise of its corporate powers. " 

As a matter of fact, the transaction in question was not a purchase of 
the stock by Stuart, and a resale by him to the corporation. It was a 
purchase of the stock by the corporation through its directors, with in- 
tent to reissue the same, and a guaranty of payment of the purchase price 
to the sellers, by Stuart. The subséquent note and mortgage was given 
to Stuart, in considération of the amount he had to pay on bis guaranty. 
At the date of the purchase, the corporation appears to hâve been suiv- 
ent. It was much more than able to pay its debts. The stock was sold 
above par, and the motive in selling was not so much to get rid of it, or 
the property and business which it represented, as a settled dissatisfaction 
with the management of William Reid. As évidence of this it appears 
that the discontents oHered "to sell or buy," — to take the stock of Reid 
and bis associâtes at the same figure. 

The on) y créditer that the corporation appears to hâve had at the time 
was the M. & S. Bank, and its président and manager was a party to 
this transaction, and urgent and active in its accomplishinent. The pur- 
chase of the stock did not injuriously affect the interest of this creditor, 
nor was it so intended. It was made in good faith, to acquire the con- 
trol of a valuable property free from the dissensions arising from the Per- 
sonal distrusts and antipathies of a dissatistied faction of the stockholders. 

Neither, in my judgment, is a purchase of stock by a corporation, 
even when made under circumstances or for purposes that make it void- 
able, generally and absolutely void, but only as against those who are 
injured by it, and in some proper and timely proceeding seek redress 
against it. 

The défendants Kell}' and McDonald elaim to be the assignées of the 
M. & S. Bank, which was a creditor of the Oregon Company at the time 
of the purchase of the stock, but they do not allège or prove any circum- 
stance that tends to show that the purchase was made in bad faith to- 
wards their assignor, or with intent to injure it, or that it was thereby 
injured. 

That the stock of the Oregon Company afterwards depreciated in value 
on account of losses sustained on shipnients of liour, or that the debtor 
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of the corporation, the Scotch Company, thereafter became insolvent from 
like causes, does not affect the character of the transaction, or the rights 
of the parties thereto. 

And even admitting that the Oregon Company was insolvent at the 
date of the mortgage, the situation of the parties was simply this: Stuart 
was a creditor of the corporation for money advanced for it, and the M. 
& S. Bank was nothing more. There being no statute to the contrary. 
The corporation had a right to prefer the one to the other, which it did, 
by giving Stuart security on its property. 

4. It is not shown that the Scotch Company authorized "the raaking" of the 
mortgage to the Salem I5ank, or that tlie seal of the corporation was affixed 
thereto; and said mortgage was given for a pre-existing debt, with knowl- 
edge that the mortgagor owed the Oregon Company, the debtor of the défend- 
ants, $86,892.04. 

Livingstone, the agent of the Scotch Company, had a power of attor- 
ney under its seal, authorizing him to deal with this property as he saw 
proper, and this was sufRcient authority for the exécution of this mort- 
gage. The mortgage does not profess to be the act of the corporation in 
person, so to speak. It is the deed of its attorney, anatural person, and 
is therefore well executed when signed and sealed by the latter. The 
seal of the corporation is aiiixed to its deed, the power of attorney, on 
which the validity of the mortgage ultimately rests. 

The M. & S. Bank never had any interest in or lien on this property, 
nor even any pecuniary demand against the Scotch Company, and there- 
fore it is altogether immaterial that the plaintiff's mortgage was given 
for a pre-existing debt, with knowledge of an existing demand ot the M. 
& S. Bank against the Oregon Company. 

But for the earnest manner in which thèse latter objections to this 
mortgage are urged, they would not bave been deemed worthy of consid- 
ération. 

And, lastly, if the Oregon Company was a défendant in this suit, it 
could not by means of an answer, and without a cross-bill, assert the 
claim made hère by Kelly and McDonald, that it had a grantor's lien on 
this property, or that the Scotch Company took the same in trust, or 
"impressed" with a trust, to pay the debts of the former. An answer 
is a means of défense, and not attack. It is a shield, and not a weapon. 
Resort must be had to a cross-bill in such case. Langd. Eq. PI. § 115 
et seq. 

There must be a finding that the Scotch Companj'^ is indebted to the 
plaintiff in the sum of $30,000, with interest from November 17, 1886; 
and to the défendant Stuart in the sum of $71,940, with interest from 
August 2, 1884; and that the mortgages given by the Oregon and Scotch 
Company, as set forth in the amended and cross-bill herein, to secure 
the payment of said indebtedness, are valid first liens on the property 
therein described in the order of their exécution; and that the same be 
sold by the master of this court, and the proceeds applied to the satis- 
faction of the same, with the costs and disbursements of this suit. 
v.39F.no.2— 7 
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Fabeic Fire Hose Co. v. Bibb Manuf'g Co. 

{Oircuit Court, S. D. Sm Tork. June 5, 1889.) 

Pleading — Answeb— Motion to Steike Out. 

In an action for the price of corporate stock sold by plaintifE to défendant 
the défense that plaintifE agreed to deliver stock of a certain kind, which he 
bas not done and cannot do, may be made under a gênerai déniai, and a par- 
agraph of the answer setting up those facts will be stricken out. 

At Law. On motion to striké out. 

Alfred Ely, for plaintiff. 

D. M. Porter, for défendant. 

Lacombe, J. The plaintiff moves to strike out the second paragraph 
of defendant's answer to the amended complaint as irreJevant, false, and 
sham, or that said paragraph be made more definite and certain by stat- 
ing and alleging therein the date when the spécial statute reierred to in 
such paragraph was enacted and approved, together with the title to the 
said act. Upon the hearing an amendment making such paragraph 
more definite and certain, by inserting such date and title, was ordered, 
and the answer amended in open court. The plaintiff also moves that 
the third paragraph of défendant'» said answer be stricken out as irrele- 
vant, hypothetical, and sham. Such paragraph is as follows: 

"Third. Por a third défense the défendant avers, upon information and be- 
lief , that if the contract alleged to hâve been made between the parties to this 
action was made by and entered into between them, that it was and is a part 
of the alleged contract that the plaintiff: should deliver to the défendant stock 
fully paid up and stock upon which this défendant conld not in any way be 
liable except for the wages of employés, and tliat at the time the alleged con- 
tract is alleged to hâve been entered into the plaintiff was not and lias not at 
any time since been able to deliver ariy such stock to this défendant, but has 
made default and has thereby broken Its contract." 

The motion to strike out this paragraph is granted. Upon the argu- 
ment, defendant's counsel insisted that without it he could not avail of 
the défense that the plaintiff had not correctly set forth the alleged con- 
tract whose making even was contested by the défendant. There seems 
to be no ground for any such appréhension. Plaintiff can recover only 
seaindum allegata et probata. It must show the making of a contract such 
as it has set forth in the &mended complaint, and fulfillment of such con- 
tract (or readiness to fulfill) upon its part. If the contract between the 
parties provided for the delivery of full paid-up stock, that fact will ap- 
pear when the contract is proved; and it' the stock which plaintiff has 
tendered is not the kind of stock which the contract provided for, such 
tender will not be a compliance with its terms. Under the gênerai dé- 
niai, therefore, which puts in issue the making of the contract and its 
fulfillment by plaintiff, the défendant can avail of the défense set out in 
the third paragraph , if there be such a défense, quite as well as if the 
same were expressly pleaded. 
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In re Murnane et al. 

(Circmt Court, S. î). New Torh. April 18, 1889.) 

Immigration — Boaed op Commissiokers — Délégation of Powbes. 

The board of comrnissioners of émigration, who by act Cong. Aug. 3, 1882, 
are required to examine into the condition of immigrants, cannot delegate to 
a committee the power to détermine whether such immigrants shali be per- 
mitted to land. 

Habens Corpus for the release of detained immigrants. 
Alfred Steckler, for petitioners. 

Kelly & Macrae, for Board of Emigration Commissioners. 
Abram J. Rose, Asst. U. S. Atty., for Collector. 

Lacombe, J., (orally.') The return presented by the commissioners of 
émigration in this case was prepared so as to state a légal conclusion, it 
being contended in their behalf that the action of the Castle Garden 
committee, to whoni by resolution they hâve undertaken to delegate 
their powers, is of the saine légal effect as would be the action of the 
commissioners themselves. Their counsel, however, in open court, con- 
cèdes that, except so far as said Castle Garden committee has taken ac- 
tion in regard to thèse immigrants, there has been no action had by the 
board of commissioners of émigration. That board, in fact, hâve not 
had a meeting since the arrivai of relators, on April lOth. The next 
regular meeting day will be April 25th. Attention has been called to 
the décision of Judge Brown in He Bracmadfar, 37 Fed. Rep. 774. 
There, however, the présent point was neither raised nor argued, and 
the suggestion at the close of the mémorandum is whoUy obiter. The 
second section of the act of August 3, 1882, requires the détermina- 
tion as to the condition of immigrants to be had by the board of 
commissioners. For the purpose of enabling and assisting them to 
iiiake such examination, they are authorized, either individually or 
through persons whom they may appoint, to go on board auy ship or 
vessel bringing immigrants to this port, but this permission is not to be 
construed as authorizing them to delegate to any persons other than 
themselves the important functions — quasi judicial in their character — 
which are by that act confided to them. Of course, a reasonable time 
should be allowed the commissioners of émigration to examine into the 
facts, which they may gather either by their own observation as a body, 
or by their individual exertions, or from the reports made to them by 
the agents they may employ. It is hard to say in advance what in each 
particular instance should be considered a reasonable time, but in view 
of the fact that their action in this particular case has been framed to 
meet the suggestion contained in the case above cited, and that a meet- 
ing of the commissioners at which action can be had will take place 
vvithin a week, and that their agents hâve already reported to them ad- 
versely to the application of the relators in this case, a delay untii the 
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day after such meeting of the commissipners will not be unreasonable. 
The relators will therefore be remanded, and further proceedings upon 
this writ suspended, until the 26th of April, at 11 a. m. 



United States v. Allen el al. 

(District Court, E. D. Virginia, June 15, 1889.) 

CusTOMS Dtjties— Export Bonds — Bebach. 

Act Cong. June 9, 1880, (31 8t. at Large, 167,) provides thatexported articles 
shall be entered on the outward manifest of the ship taking Ihem abroad, but 
is silent as to who shall perform that duty. Ileld, that where goods are con- 
signed to the coUector of customs at the port of shipment. to be by him 
shipped abroad, and he gives a Personal receipt therefor, reciting that "the 
said merchandise was dùly inspected and marked at this port, and laden on 
board the foreign-bound steamer W., * * * and that said vessel and cargo 
were duly cleaiFed Irom this port, " the exportera had a right to présume that 
the goods hadbeen entered on the ship's outward manifest, and the fact that 
they had not been so entered was not a breach of the export bond. The fact 
that in the collector's receipt, which was on a printed form, the clause ex- 
pressing the entry of the goods on the outward manifest is struck out, is 
immaterial when such receipt is not given until after the vessel has cleared. 

At Law. Debt by the United States against Allen & Ginter. 
J. C. Gihson, U. S. Dist. Atty., and Jas. Lyons, Asst. U. S. Dist. 
Atty., for plaintiffs. 

Legh R. Page, for défendants. 

Hughes, J. The United States sues Allen & Ginter, tobacco manu- 
facturers of Richmond, Va., for the penalty of an export tobacco bond. 
This penalty, $53, is double the amount of $26.50 which would hâve 
been chargeable on the tobacco if it had been sold for consumption in 
the United States. The tobacco which was the subject of the bond hav- 
ing been intended for exportation, and actually exported, no tax could 
be laid upon it by the government of the United States; clause 6 of sec- 
tion 9 of the first article of the constitution, providing that "no tax or 
duty shall be laid on articles exported from any state." AU the pro- 
visions of the law and régulations of the treasury department of the 
United States were compiied with by the défendants in shipping the 
tobacco in regard to which they are now sued, both in transmitting it 
from their factories in Richmond by Coast Line steamer to New York, 
and shipping it thence to Antwerp, Holland, except one, which will be 
mentioned in the sequel. In the bond on which the défendants are 
Sued they stipulated in its pénal clause that the coUector of internai reve- 
nue at Richmond should receive, within 45 days from the 3d of Sep- 
tember, 1887, the detailed report from the proper inspecter of customs 
required by régulations, and a certiticate from the coUector of customs 
at the port of New York, that the tobacco intended to be exported had 
been received by him, and that the tobacco had been duly laden aboard 
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of a foreigrl-bond vessel, named in the certificate, àiid that thè said to- 
bacco had been entered on the outvvard manifest of sàid vessel,' and that 
said vessel and cargo had been duly cleared from said port of New York. 
There was still another stipulation in the printed forrii of the bohd which 
the défendants signed, which was immaterial and which needs no con- 
sidération. 

The proofs in the case, embodied in a statement of agreed facts drawn 
up by counsel on either side and in correspondance filed in the cause, 
show that ail the undertakings of défendants were fulfilled, except only 
that the tobacco thus exported ha,d not been entered on the outward 
manifest of the foreign-bound steamer which took it from New York to 
Antwerp. 

For this omission to enter the tobacco on such outward manifest the 
government claims the penalty of the bond, and brings this suit to en- 
force its payment. Inasmuch as the constitution of the United States 
forbids the exaction of a tax or duty upon any article of domestic pro- 
duction exported from any state, and it is admitted or proved that this 
tobacco was exported and was landed in Antwerp, it would seem that, 
if the money sued for be in any part of it a tax levied on the tobacco, 
there can be no recovery in this suit. The suit can only be main- 
tained on the theory that it is brought for a penalty which the United 
States bave a right to impose for the violation of régulations deemed 
necessary to the protection of the revenue, and to prevent frauds on the 
revenue laws. It is not pretended or proved on behalf of the plaintiffs 
that the omission of the défendants to see to the entering of this tobacco 
on the outward manifest of the departing steamer was fraudulent. It 
is clear, from correspondence filed in the cause, that the omission was 
a pièce of inadvertence on the part of persons in New York, and that 
the défendants did not feel it incumbunt upon themselves to attend 
personally to such a détail in the routine of the shipment from that 
port. If so, penalties and forfeitures being odious to the law, no loss 
having accrued to the government, the tobacco having actually gone 
abroad, there would seem to be sound équitable, as well as constitutional, 
objection to a recovery by the plaintilfs in this suit. But the suit is 
brought for the purjjose, more than any other, of testing the question 
whether it is the duty of the exporting manufacturer or that of the eus- 
toms ofEcer at the shipping port to see that the article exported is en- 
tered on the outward manifest of the ship carrying it abroad. Originally 
the exporter was required to produce proof of the landing of the exported 
article in a foreign port withîn a period specified in his bond. But 
alterwards, for greater convenienoe, this requirement was withdrawn, 
and the exporter was made to stipulate, among other things, that the 
exported article shonld be entered on the outward manifest of the ship 
taking it abroad. This provision was enacted in section 1, act June 9, 
1880, (21 St. at Large, 167.) That act is silent as to the person whose 
duty itshull be to cause Ihe entry to be made on the outward manifest. 
But the uiethod prescribed for such shipments, and the forms devised 
by the treasury department for regulating them, seem to me to imply 
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that the persou havipg custodyof the article at the port at the time of 
sl)ipping, being the only personwlio can ship ît, should see toits entry 
on the outward manifest; especially in cases where the article to be ex- 
ported ia manufactured a;t a, placeothér than the port of shipment, and 
is farwwded, to the port for the purpose under permit and régulations 
of the treasury départaient. The tobacco which is the origin of this 
su^t having been manufactured. in^Richmond, was forwarded hence to 
the icolleqtor ,of custoniiS ,in New, york, who, after receiving it there, 
dujy certified jthflt, jt had beea received by hiinself. It was in his 
custody from the time it landed in îfew York. It was constructively 
in his custpdy as consignée irppi the time it left Richmond . It was not 
only custodia legis during this time and until it was cleared on board the 
foreign-bound ship at New, York, but in that city it was in the actual 
cuçtpdyiof the coUector of the port., In his certificate of the 17th day 
of September, 1887, this officer recites "that there was received by me 
at ,this port" tobacco, etc., marked, etc.; "that the said merchandise 
was duly inspected and marked at this port, and laden on board the 
foreign-bound steamer Waesland, under supervision of a proper officer; 
and that said vessel and cargo were duly cleared from this port for 
the port of Antwerp on the 6th September, 1887." 

Every person familiar with the business of shipping merchandise 
w^ould say that the custodian at the shipping port of the article intended 
tobe shipped, having custody until the article is put aboard and en- 
tered as part of the cargo of the ship which is to carry it away, is the 
only person who can rightfully and regularly haye it entered on the 
ship's manifest, and attend to the proper détails of the shipment; and 
when the collector of the port of New York certitied that the tobacco 
of défendants had been received by him, had been properly inspected 
and marked and laden. and duly cleared upon the Waesland, the owner 
of the article in Richmond had a right to présume that the article had, 
in order to its due clearance, been entered on the ship's outward mani- 
fest, the more especially as the act of June 9, 1880, is silentas to who 
should perform that duty. It is true that in the New York collector's 
certificate, which has been quoted l'rom, made on a printed form sup- 
plied by the treasury department, he omitted to certify particularly that 
the tobacco had been entered on the outward manifest of the Waesland. 
In point of fact he drew his pan through the line of the form expressing 
that fact. It is true that the défendants became aware of that omis- 
sion when the certificate came to be read by them after its arrivai in 
Richmond in due course of mail. But the Waesland had been cleared 
from New York on the 6th September, and the certificate was not 
signed, by the collector of New York until the 17th of that month, 11 
days after the clearance and after the Waesland had been out at sea. 
The défendants then had no power to correct an omission for which 
they were not responsible, and which seems to me resulted from the 
oversight of the plaintiffs' own officer. 

This is an action at law, and but for the stipulation of counsel, by 
which ail questions of fact as well as law were submitted to the court. 
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the issue of fact would hâve gone to a jury. I am very certain that nb 
jury of the land would find for the plaintiffs on the facts in this case; 
and, even if such a verdict were possible, I am decidedly of Opinion 
that the plaintiffs ought net to recover on the rnerits. I was first 
inclined to think that there had beén a technical breach of the bond, 
for which merely nominal damages should be accorded, but subsé- 
quent reflection satisfies me that the défendants hâve subslantially 
complied with the law, and judgment must berendered in their iavor. 



SijAight V. Heddi;n. 
{Circuit Court, E. D. New York. November 14, 1888.) 

CUSTOMS DUTIES — RiGHTS OF ImPOETEES — EXCLUDING AGENT FEOM PUBLIC 

Stokbs. 

Though the owner or importer of cigars froro a foreign country may by his 
agent lawfully afflx and cancel the internai revenue stamps required by section 
3403 of the Revised Btatutes to be afflxed and canceled while such cigars are 
in the custody of the proper custom-house officers, yet the coUector of the 
port may in the exercise of a sound discrétion exclude such an agent from re- 
sorting to the public stores for that purpose; and, in the absenceof législation 
by congreaa or régulation by the treasury department, no action accrues 
thereby to the agent thus excluded. 

At Law. On motion to dismisa. 

This was an action against Edward L. Hedden, formerly the eollector 
of the port of New York, to recover damages for having as such eollector 
excluded the plaintiff from the public stores, which the plaintiff sought 
to enter for the purpose of affixing and canceling internai revenue stamps 
upon certain cigars iniported from a foreign country by certain import- 
ers who had emploj^ed the plaintiff to affix and cancel such stamps. The 
plaintiff alleged that on or about July 1, 1886, he was employed for the 
terra of four years by certain importers of cigars to aflix and cancel the 
internai revenue stamps required' by law to be affixed and canceled on ail 
cigars, etc., which might be imported by them, or any of them, during 
the four following years, for which service the said importers had proni- 
ised to pay the plaintiff 20 cents for every thousand cigars imported by 
them, and stamped and canceled by the plaintiff, artd that such employ- 
ment was worthto the plaintiff $6,000 peryear; and that on May 1,1886, 
the défendant, then being eollector of the port of New York, willfully 
and malicipusly, with intent to injure the plaintiff', and to deprive him 
of the benefits arising from said contract, refused to allow him access to 
the cigars imported by his employers, or to enter the room of the public 
stores where the said cigars were for the purpose of having said stamps 
affixed and canceled, and hindered the plaintiff from carrying ont his 
contract with his said employers, to the plaintiff's damage in the sum of 
$24,000. The défendant denied thèse allégations. It appeared that 
during the incumbency of a former eollector a régulation had been adopted 
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requiring that when owi?ers or importera desired to hâve the internai rev- 
enue stamps required bj' law affixed and canceled upon cigars imported 
by theni vvhile such cigars remained in the public stores such agent must 
be a person àpproved ofi bythe collector, and that no more than one such 
agent wouid be permitted to resort to the public stores. Aiter the con- 
troyersy herein arose, the seeretary of the treasury abrogated this régula- 
tion, and communicated that fact to the défendant by letter dated July 
13, 1886. At the close of the plaintiff's case, the defendant's attorney 
moved for a dismissal, and the direction of a verdict for défendant. 

Benjamin F. Tracy, for plaintiff. 

Mark D. Wilber, U. S. Atty., for défendant. 

Lacombe, J., {after stating thefacis as above.) This case natura]]_y di- 
vides into two periods, — the one prior, the other subséquent, to the de- 
partmental letter of July 13, 1886. Under section 3402 of the Revised 
Statutes itis plain that the importers had the right, and that it was their 
duty, to afSx the stamps to thèse boxes of cigars, tobacco, and snuff. Ail 
that the statute expressly conceded to the importer was the ri-lit him- 
self to attend and afiix the stamps. It may be contended thathe should 
be allowed to perform acts of this kind by an agent. Conceding that, 
however, it seems to be also a tiiir interprétation of this section (in con- 
nection with the other sections creating the office of collector) to construe 
it as warranting the adoption of such reasonable régulations touching the 
admission of agents to the premises of the custom-house as the collector 
may see fit to approve of. Now, it seems to me an entirely reasonaule 
régulation of that character for any collector to say, where the importer 
or owner does not choose hiniseli' to come and stamp bis own gooils, but 
sélects an agent, that the agent thus selected must be one who is satis- 
factory both to the collector and to the importer. Such appears to hâve 
been the régulation of the collectors at this port prior to Collector Hed- 
den's appearance on the scène, because we tind that Mr. Slaight had an 
express permit from the preceding collector, and we may reasonably in- 
ferthat without such permit he would not hâve been allowed admission 
to the room. Collector Hedden certainly adopted the rule that, where 
importers undertake to affix thèse stamps by agents, the agents thus ad- 
mitted to the public stores should be satisfactory to bim as well as to the 
importer or owner. In the absence of express législation on the subject, 
either by congress or bis superior officer, that seems to bave been a per- 
i'ectly reasonable régulation, and one which it was within the collector's 
power to make. On July 13, 1886, however, the matter being called 
to the attention of the seeretary of the treasury, this letter (of July 13, 
1886) was sent. 

Conceding that the rule laid down in that letter worked practically a 
repeal of the régulation theretofore prescribed bythe collector ot the port, 
and jjut the case upon a différent footing, there are still dilRculties in the 
way of the plaintiff's recovery, which I do not think he has as yet over- 
<!ome. In the first place, it may be a matter of question (which I shall 
not undertake to pass upon now) as to whether any one other than the 
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owner or importer himself would be entitled to sue the collector for the 
exclusion from the custorn-house of the agent he sent there. Waiving 
that question altogether, it appears by the évidence that subséquent to 
the revocation of bis permit, a change occurred touching the employ- 
ment of Col. Slaight. Some who prior to that time were bis employers, 
and wbose names were signed to the paper, which certified his agency 
to the coJlector, had since that time discontinued the employment. 
Now, despite the régulation or the order of the secretary of the treas- 
ury, Mr. Hedden was still entitled to be satisfied that Mr. Slaight, 
at the time of the subséquent application, did hâve an authorization 
to act for them from one or more imporlers, and, as it is conceded 
that the old authorization was defective in part, it was right and proper 
that he should do what his counsel undertook to do, — procure a new au- 
thorization, and présent that. The earliest period at which that seems 
to bave been presented to the collector — assuming that the transmission 
of it by the letter of July 22d was a sufiicient présentation — was July 
22d. That reduces the period for recovery — assuming there can be a 
recovery — to that subséquent to July 22d. For that period there is no 
proof of damages. Ail that there is hère is a statement of the plaintiff 
that his compensation was prôportioued to the total quantities of impor- 
tations, — the total nuniber of packages, or the total number of stamps. 
The statute shows us the number of stamps which should be put on each 
package. We bave furtber testimofly that between May 1, 1886, and 
May 1, 1888, such and so many stami)S were atïixed. There is no such 
ségrégation of the period as will show the number of stamps used or af- 
fixed between July 22d, or even July 13th, and the date of Collector 
Hedden's retirement. In view of the fact that it is in évidence on the 
plaintifi"'s own testimony that not ail the importers of cigars and tobacco 
into this port were employing him subséquent to the letter of July 13, 
1886, I l'ail to see that he bas made proof sufiicient to claim any dam- 
ages. The motion of tiie défendant for a dismissal of the case, and the 
directing of a verdict for the défendant without putting in any proof, is 
grauted. Plaintiff excepts. 



Reiss et al. v. Magone, 
{Circuit Court, S. D. New York. May 31, 1889.) 

CUSTOMS DdTIES— ASSBSSMENT — QUANTITY. 

Duties are to be paid only uponthe actual quantityof merchaurliae which is 
impoited into this country and enters into its commerce, and not upon the 
original quantity thereof bought and ahipped. 
Same — Inckbased Value by Shkinkagb. 

Where, however, an importation has shrunk in weight from evaporation or 
other lilîe cause, and such shrinlîage has added a percentage of value, so that 
the actual quantity thereof which arrives is in its then condition worth more 
per pound in the markets of the country from which it came than the orig- 
mal quantity thereof bought and shipped was worth per pound, the actual 
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/quantityahoald in fairness be app,ra,ised at its increased value perpound, and 
duty assessed upon the value thereof so appraised, although tbe invoicé de- 
scribes the original quantity aà wortïi lèss per pound, 

3..'SamE.' '■'■'.■■■ ;ij ,.• 

But, to warrant such an a,sse9sment of duty, the appraiser niust first find 
, that the actual quantity wa8 worth per pound suoh a &um as would warrant 
the particular amount of idnties assessed. 
4. Same— Classification — SahdeI;I,bs. 

Since the passage of the tariflE ac.t of March 3, ,1883, flsh caught in foreign 
waters, salted or pickled, and imported in ankera which hâve each a capacitj^ 
of about 80 pounds orless, and not in barrels orhalf barrel», which hâve each 
a capacity, respectively, of about 200 and 100 pounds, which were generally 
bought and soîd by the trade of thia country dealing therein at and prior to 
March 3, 1883, under the dénomination of "anchovies" or "sardines," are du- 
tiable at the rate of 40 per centum ad valorem nnder the provision for "ancho- 
vies and sardines, when imported in any other form" than packed in oil or 
otherwise in tin boxes, contained in Sciiedule G of that act; but those that 
werethen generally bought and sold by that trade under the dénomination 
of "sardelles" are dutiable at 50 cents per hundred pounds under the provi- 
sion for "foreign-caught flsh, imported otherwise than in barrels or half bar- 
rels, whether * * * salted or pickled, not specially enumerated or pro- 
vided for in this act," contained in the same schedule. 

At Law. 

The plaintiffs in 1886 imported from Amsterdam and Rotterdam cer- 
tain fish, and in 1887 from Marseilles certain Castile-soap. The Castile- 
soap as invoiced was classified for duty at the rate of 20 per centum ad 
valorem under the provision for Castile-soap contained in Schedule A of 
the tariff act of March 3, 1883, (Heyl, New, 8.) Against the exaction 
of duty upon the Castile-soap as invoiced, the plaintiffs duly protested; 
claiming that duty should only be exacted thereon after making déduc- 
tion or allowance for shortage of Aveight. The fish were invoiced as "sar- 
delle," and were classified for duty at the rate of 40 per centum ad valo- 
rem as "anchovies," under the provision for "anchovies and sardines," 
"when imported in any other form" than packed in oil or otherwise, in 
tin boxes, etc., contained in Schedule G of the same tariff act, (Heyl, 
New, 281.) Against the classification of thèse fish as anchovies, and 
the exaction of duty thereon at the rate of 40 per centum ad valorem, the 
plaintiffs duly protested; claiming that thèse fish were dutiable at the 
rate of 50 cents per 100 pounds as "foreign-caught fish, imported oth- 
erwise than in barrels or half barrels, whether * * * salted or pick- 
led, not specially enumerated or provided for in this act," under the pro- 
vision therefor contained in the same schedule, (Heyl, New, 280.) There- 
after the plaintiffs duly appealed, and brought suit to recover the duty 
exacted on the différence betweeen the invoice qviantity of the Castile- 
soap and the actual quantity thereof as landed, and on the différence be- 
tween the duty at the rate of 40 per centum ad valorem exacted on the 
fish and duty at the rate of 50 ceiits per 100 pounds as claimed by them. 

Upon the trial it appeared that the Castile-soap on the voyage of its 
importation from Marseilles to this country had shrunk in weight, by 
eyaporatipn orotherlike cause, ^o that the actual quantity thereof landed, 
as returned by the government weigher, was less than the purchased quan- 
tity as invoiced and shipped at Marseilles ; but that the appraiser had 
ta^en the value per pound at its invoice value, and that duty had been 
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exacted on the invoice, and shipped quantity at its învoîce value per 
pound as entered by the plaintiffs, instead of on the actual quantity 
landed at its invoice value per pound, as claimed bythem afterthe gov- 
ernment weigher had made his return. But it did not appear that the 
foreign market value of the Castile-soap when landed had been so en- 
hanced that there had been no diminution of the total entered value of 
the invoice thereof in the principal markets of the country from which 
it was imported, notwithstanding its shrinkage in weight. The évidence 
of the plaintiffs' witnesses tended to show, as to the fish in suit, that 
they are called in HoUand "anjovis," and in Germany "sardellen;" that 
they are caught only off the coast of Holland, while anchoviès are caught 
ofF the coasts of Norway, France, Italy, and other places in the Med- 
iterranean sea; that the fish in suit are a différent species of fish from 
anchoviès as well as from sardines; that the fish in suit are thick and 
round and white, except when they are old, and then they are of a rusty 
color, and are imported into this country with their heads off, put up in 
brine made of sait and water, in wooden packages in the shape of bar- 
rels, called ankers, half, quarter, eighth, and tenth ankers; that ankers 
are of about 80 pounds capacity, or less, while a barrel and a half barrel 
are of about 200 and 100 pounds capacity, respectively ; that anchoviès 
are a flat fish, and in that respect, like sardines, hâve black backs, ai?e 
smaller, shorter, and less fat than the fish in suit, and are imported into 
this country with the heads on, and generally put up in spices and vin- 
egar or hops; that the fish in suit are of much more value than an- 
choviès; that the fish in suit are almost entirely sold to the German 
trade in this country, and at and prior to the passage of the act of March 
3, 1883, were generally bought and sold in this country under the de- 
nomination of "sardelles." The évidence of the defendant's witnessefe, 
on the other hand, tended to show that the fish in suit were then and 
there generally bought and sold under the dénomination of "anchoviès." 
Both sides having rested, the défendant 's counsel moved the court to di- 
rect the jury to find for the défendant as to the soap; citing section 2900, 
Rev. St. U. S. , and article 604 of treasury régulations issued Juiy 1, 1884, 
and Kimball v. Collector, 10 Wall. 436. The plaiiitiffs' counâel, in oppo- 
sition, cited section 2921, Rev. St. U. S; Marriùtt v. Brune, 9 How. 619; 
XJ. S. v. Southmayd, Id. 637; Lawrence v. CasweU, 13 How. 488; an'i Av^s- 
tin V. Peaslee, 10 Month. Law Rep. (N. S.) 443; Balfourv. Sullivan, 8 
Sawy. 648, 17 Fed. Rep. 231; and Weaverv. Snltonstall, 38 Fed. Rep. 
493. This motion the court denied, and the plaintiffs' counsel there- 
upon moved the court to direct the jury to find in favor of the plaintiffs 
as to the soap. 

Albert Comstock and Everit Brown, for plaintiffs. 

Stephen A. Walker, U. S. Atty., and Thomas Greenwood, AsSt. U. S. 
Atty., for défendant. 

Lacombe, J., (oraUy.') The importer has to pay duty only upon what 
he im ports. If his importation weighs 100 pourids when it leavés the 
other side, and 80 pounds only when it cornes hère, hè pays on thé 80 
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poimds which entera intoth&Goromerce of thiscnuntry, andnotupon the 
100 pounds he bought oa the other siden :It may happen, however, that 
the shrinkage in weight has' added a percentage ot value, and that the 
,80 pounds whioh arrives, is, in its then condition worth raore per pound 
in the markets of the country from which it came than the original 100 
pounds was worth per pound. To illustra te, there may be a difTerence 
in the foreign market betwçen 80 per cent, soap and 60 per cent. soap. 
If what reaches this co.untryis in fact 80 per cent, soap, it should in 
fairness be appraised at its, value as 80 per cent, soap in the foreign 
markets at the time of exportation, although the invoice may describe 
itas 60 per cent, soap at a lower value. But of course duty should 
be assessed only upon theamount actually iinported. Such a method 
of appraisement seeras to be in accordance with the provisions of the 
statute. In order, hovyever, to, warrant such an assessrnent of duty, 
the appraiser must first find that the 80 pounds imported was worth 
per pound such a sum as would warrant the particular amount of 
duty assessed. In this case there is no évidence that the appraiser has 
so ibund, and, on the contrary, the évidence is that the per pound 
value of the article imported was the same as that stated in the invoice, 
which would make the per pound value of the 80 pounds no greater 
than the per pound value of the 100 pounds. In view of the state 
of the évidence, therefore, I shall, as to thp soap, instruct the jury that 
their verdict must be for the plaintiffs. 

The only question of fact for the jury, therefore, is whether the fish 
covered by the other entries are dutiable under the 280th or the 281st 
paragraph of the tariCf act of 1883. Thèse tish are caught in foreign 
waters. They are salted or pickled. They are imported hère in ankers 
weighing about 80 pounds or less, and not in barrels, which weigh 
about 200 pounds, or in half barrels, which weigh 100 pounds. So far 
they are within the description of the 280th paragraph, — "foreign-caught 
fish, imported otherwise than in barrels or in half barrels, whether fresh, 
smoked, dried, salted, or pickled." That iswhere the plaintiffs claim that 
they should be classified, and they fall within that description, unless 
they are found specially enumerated or provided for elsewhere in the tariff' 
act. The only other place wdiere itis contended that they are specifically 
provided for is in the next paragraph, which lays a duty upon anchovies 
and sardines packed in oil or otljerwise, and imported eitberin boxes or in 
any other forra. The only question, then, for you to détermine is whether 
or not thèse articles are anchovies or sardines. If you find them to be 
anchovies or sardines, your verdict must be for the défendant; otherwise 
your verdict must be for the plaintifl's. Thèse tariff acts are intended, 
of course, for the community at large, and mainly for that part of the 
community which deal in the articles covered by the tariflf acts. There- 
fore, in determining the meaning of the words uged by congress, it is 
appropriate to go to the particular trade which handles the article 
and deals in it, and learn from those in that trade how the particular 
article ia known in., the, trade and commerce of this country. For that 
reason witnesses in tlie trade hâve been called to the stand by the plaintifïs 
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and the défendant, and you hâve heard their évidence. Taking into 
considération what they hâve told you with regard to the trade under- 
standing touching thèse particular articles (Exhibit S-l) imported by the 
plaintiffs, it is for you to détermine whether they are sardines or ancho- 
vies or not. If you find that they are sardines or anchovies, your verdict 
niust be for the défendant; otherwise your verdict must be for the plain- 
tiffs. Upon that question the burden of proof is upon the plaintiffs, for 
the case cornes into court after a finding by the coUector that thej' are 
sardines or anchovies, and that finding, which makes out a prima fade 
case, is to be overthrown by the plaintiffs by a fair prépondérance of 
nroof. 

The jury rendered a verdict for the plaintiffs. 



Nix et al. V. Hedden. 
(Circuit Court, S. D. New York. May 14, 1889.) 

1. CUSTOMS DlITIES — CONSTEUCTION OP StATUTBS. 

Where the words in a statute imposing duties on imported marchandise are 
not technical, their interprétation is a matter of law (or the court. Follow- 
ing Marvel v. Meirilt, 116 U. S. 11, 6 bup. Ct. Rep. 207. 

2. Same. 

The législature must be presumed to hâve chosen language with regard to 
those for whom it is designed to constitute a rule of commerce, viz. the com- 
munity at large. Following Arthur v. Morrison, 96 U. S. 108. 

3. Same — Prbsumptions. 

In the absence of proof that words hâve a différent acceptation in other 
parts of the countryfrom that which they hâve in the district where the court 
is sitting, it will be assumed that the use of the words is the same throughout 
the community at large. 

4. Same — Classification — Tomatoes. 

In the common and popular acceptation of the words, the term " vegetables " 
includes "tomatoes, " and the term "fruits" does not. 

5. Same. 

Tomatoes imported from Bermuda are not free of dut}' by virtue of the pro- 
vision^in the free list for "fruits, green, ripe, or dried, " but are dutiable at 10 
per cent, under the provision in Schedule G of the tarif! act of March 3, 1883, 
for "vegetables in their natural state. " , 

At Law. 

This was an action against a former collector of the port of New York 
to recover duties alleged to hâve been improperly exacted. The plain- 
tiffs in the spring of 1886 imported tomatoes from the island of Bermuda. 
The collector classified them as "vegetables in their natural state," and 
asses.sed them for duty at 10 per cent, under the provision therefor in 
Schedule G of the tariff act of Mardi 3, 1883. The importer protested, 
and claimed that by virtue of the provision in the free-list of the same 
act for "fruits, green, ripe, or dried," they were exempt from duty. This 
suit was brought to recover the duties exacted. Upon the trial the 
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plaintiffs, having adduced the testimony of various importers and deal- 
ers to the effect that the wprds "fruits" and "vegetables" had no other 
or différent meaning in trade and commerce from their ordinary and 
popular meaning, and having put in évidence the définition of the terms 
"fruit," "vegetables," and "toniatoes" from Webster's, Worcester's, and 
the Impérial Dictionaries, rested their case. The défendant put in évi- 
dence from Webster's Dictionary the définitions of the terms "beans," 
"peas," "cucumbers," "peppers," "egg-plant," and "squash," and then 
moved for the direction of a verdict in his favor on the ground that, ac- 
cording to the common and popular meanings of the terms "fruits " and 
"vegetables," tomatoes belonged to the latter, and not to the former, 
class. 

Comstock& Broum and Stephén G. Clarke, for plaintiffs. 

Stephen A. Walker, U. S. Atty., and W. Wickham Smith, Asst. V. S. 
Atty., for défendant. 

Lacombe, .t., (prally.') In Marvd v. Merritt, 116 U. S. 11, 6 Sup. Ct. 
Rep. 207, the principle is laid down that where the words used in a 
tariff act are not technical, either as having a spécial sensé by commercial 
usage, or as having a scientific meaning différent from their common 
meaning. they are the words of common speech, and as such their inter- 
prétation is within the judicial knowledge, and therefore matter of law. 
That case was one touching minerais, and the same rule must apply to 
vegetables. In Arthur v. Morrison, 96 U. S. 108, the proposition is laid 
down that when the législature adopts such language to define and promul- 
gate their action the just conclusion must be that they not only themselves 
comprehend the meaning of the language, but choose it with regard to 
those for whom it is designed to constitute a rule of commerce, namely, 
the community at large. The community at large, of course, are the 
people of the United States. In the absence, however, of an\' évidence 
tending to show a diflerent acceptation of words élsewhere than what 
we find in the community residing in this particular district, or of any 
knowledge on the part of the court that there is such différent ac- 
ceptation, it vvill be assumed that the use of the words is the same 
throughout the community at large, With regard to this particular 
community, the word "végetable," in its popular and received meaning, 
is used to cover a class of articles which includes toniatoes, and the 
word "fruit," irrespective of what the dictionaries may lay down as to 
its botanical or technical meaning, is not in common speech used to 
cover tomatoes. For thèse reasons I shall direct à verdict in l'avor of the 
défendant. 

The jury found a verdict for the défendant as directed by the court. 
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ZiNSSER et OZ. ■». KhEMER. 

■ 'Circuit Court, D. Ifew Jersey. June, 1889.) 

1, Patents— Carbonating Bebr — Invention. 

Eeissued letters patent No. 9,139, granted March S3, 1880, the claim of which 
was ''the process of charging béer and other liquids of a similar nature with. 
carbunic acid, by dropping into and through the liquid lumps of bicarbonate 
of soda, or of other alkali, thereby causing the acid discharged from the 
lumps to pass through the entire column of liquid," the process consisting of 
compressing lumps of bicarbonate of soda or other alkali so that they would 
drop to the bottom of the vessel containing the liquid, instead of being 
thrown on top of the liquid in powdered form, as theretofore, thus causing 
waste, are not void for want of invention. 

3. Same — Priob Use. 

In a suit for infringement, where defendant's évidence of "prior use" is 
met by as much évidence to the contrary, and defendant's évidence shows 
that the prior use was strictly secret, the défense of "prior use" is not sus- 
tained. 

3. Same — Infringement. 

The use of artiflcially compressée! lumps of bicarbonate of soda for the 
purpose mentioned in complainant's claim is an infringement of their patent 
though the lumps are not compressed with the aid of cément which is re- 
ferred to in complainants' spécifications as an available aid for that pur- 
pose, but which is not mentioned in the claim. 

In Equity. On bill for infringement of patent. 
Arthur v. Briesen, for complainants. 
Joseph M. Deuel, for défendant. 

BuTLEE, J. This suit is for infringement of re-issued letters patent 
No. 9,129, granted to the plaintiffs March 23, 1880, "foranewand use- 
ful improvementin treating béer and other liquids." The claim is stated 
as f(jllows : 

"Tlie process of charging béer and other liquids of a similar nature with 
carbonic acid, by dropping into and through the liquid lumps of bicarbonate 
of soda, or of other alkali, thereby causing the acid discliarged from tlie lumps 
topass through the entire column of liquid, substantially as specified." 

The spécifications are as follows : 

"This invention consists in treating béer and other liquids of a similar na- 
ture with lumps of bicarbonate of soda or other alkali, said lumps being com- 
pacted by means of a suitable cément, so that they are heavy enough to at 
once drop through the liquid to be treated, upon the bottom of the vessel con- 
taining the liquid. The carbonic acid evolved from said lumps is thus com- 
pelled to perméate the entire column of liquid above it, and at the same time 
to give up the requisite quantity of alkaline rnalter. Together with the lumps 
of bicarbonates of alkali may be used lumps of tartaric or other suitable acid, 
compacted in the same manner as the lumps of bicarbonate of alkali, as the 
amount of carbonic acid evolved from the latter can be easily controlled. It 
is a coramon practice with brewers and others to use bicarbonate of soda, 
either alone or together with tartaric acid, in the manufacture of béer, spark- 
ling wines, ahd other effervescent liquids, for the purpose of increasing the 
hfe of such liquid. The mode of applying such article or articles — by brew- 
ers, for instance-— is to apply about one ounce of the bicarbonate of soda to 
each quarter-barrel with a tablespoon, the bicarbonate being in the form of a 
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powder. The powders on being thrown into the barrel of béer, will at first 
float on the surface of the liquid, and immediately evolve carbonic acid, a 
large portion of which is lost, together with the béer which is thrown ont by 
the action of the ai'id before the barrel can be closed by a bung. Besides 
this, the opération of fllling barrels is carried on in a great hurry, and a large 
quantity of the t)icarboiiate of soda handled with a spoon is spilled over the 
barrel, and wasted. Like effects occur in the use of tartaric acid in crystala 
when applied together with powdered bicarbonate of soda. Thèse disadvan- 
tages we hâve obviated by preparing the bicarbonate of soda or of other al- 
kali aud the acid in solid lumps of such weight tliat the lumps at otice drop 
through the liquid iipon the bottom of the vessel, and give of£ the carbonic 
acid to the entire colurnn of liquid, and not only, as heretofore, to the upper 
stratum. Thèse lumps we produce by mixing powdered bicarbonate of alkali 
with a suitable cernent, sucli as a solution of dextrine, and then oompressing 
the same in uiolds of suitable size and shape. Lumps of acid are made in like 
manner. The advantage of using the bicarbonate of alkali, eitlier alone or in 
connection with acid in this sliape, i? perceptible at once. The lumps being in 
compact forni, when dropped into a barrel lilled wilh béer, aie, or other liquid, 
will at once sink to the bottom, and the carbouio acid evolved from thera is 
forced to stay in the liquid. The barrel can be easily closed by a bung with- 
out losing a particle of carbonic acid or of béer, and the said lumps can be in- 
troduced into the barrel without any waste. Besides this, the weight or size 
of our lumps is so gauged that each barrel will ri-ceive the exact quantity of 
bicarbonate of alkali and ot acid required, and that the liquid in a number of 
barrels, after having been treated vvith the bicarbonate of alkali, with or with- 
out acid, will be of uniform quality." 

The answer attacks the patent for want of inventive novelty, for de- 
fective spécifications and claims, and beeanse of prior use. It also dé- 
nies infringement. The inventive novelty claimed consists in passing 
compacted lumps of bicarbonate of soda or other alkali, throuph béer and 
similar liquids, in casks, and depositing the same at the bottom, where 
it will slowly dissolve, and the carbonic acid evolved be distribated 
equally throughout the liquid. The treatment of béer and other liquids 
with bicarbonate of soda was not nevv, It was in ooinmon use, and had 
been for a long time. The method employed, however, was that of 
dropping powdered bicarbonate on top. This was attended with serious 
disadvantages. The liquid was not thoroughly permeated, and the 
powder, fioating on top, instantly evolved acid in quantifies so large as 
to cause overliow before the casks could be closed. The patentée 
sought for means to obviate thèse disadvantages. He saw that if the 
bicarbonate could be deposited at the bottom of the liquid, and its dis- 
solution retarded, the entire contents of the cask would be equally 
treated, and the loss from overfiow be avoided. He further saw that if 
the bicarbonate could be compressed into solid lumps it would pass to 
the bottom "w h en dropped, and the dissolution also be retarded. Ex- 
perimenting with this method, he found the resuit bénéficiai and satis- 
factory. Thereupon he applied for and obtained the patent. The nov- 
elty thus exhibited seems qui^e suffi.cient to sustain his claim. It is 
true that nothing more is donc than charging the liquid with carbonic 
âcid gas, and this has been done before. But he does it in a différent 
way, and with différent results, producing a better article more économe' 
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ically, avoiding ail waste. The saine objection was made to the Crâne 
patent, for an improvement in the manufacture of iron. It covered a 
hot-blast with anthracite coal. A hot-blast with bituminous coal waa 
old ; and a cold-blast with anthracite was old. The patentée simply 
introduced into the existing process a hot-blast with anthracite. The 
change was very slight, but the resuit was highly bénéficiai, and the pat- 
ent, after a severe contest, was sustained, {Crâne v. Price, 1 Webst. 
Pat. Cas. 375,) ha? withstood the test of criticism and time, and is as 
good authority to-day as whén first published. Hall's patent, for a new 
process of manufacturing lace, is similar in characier. It covered the 
use of gas-ilame for singeing off the superfluous fibers of thread. Fiâmes 
of other substances had been employed a long time. By the use of gas- 
flame, however, the fibers were more elTectually removed, aad the lace 
given à smoother and finer finish. This patent encountercd the same 
objection, — want of novelty, — but was sustained in Hall v. Jarvis, là. 
100, which is still quoted with approval. The reports show many sim- 
ilar cases. Probably no one bas considered this subject with greater 
care than Judge Curtis, who says, (Curt. Pat. 7,8:) 

"Wf liave just secn that, in ordei to make a new process or method of 
working or prodiicing an effect or resuit in matter the subject of a patent in 
Englahd, a soiiiev\ hut lii)eral construction of tlie tenn ' inanufactin'e " became 
necessury, by which an improvement in the art or process of making or doing 
a tliing, was made conatriictively to be represi-nte.1 by the teim wliich ordi- 
narily woulil inean only the tliing itself, when made or done. It was doubt- 
less to avoid tlie necessity for this kind of construction that the framers of 
our législation selecied a terrn which, proprio vigore, vvoiild embrace tliose 
inventions, where the particular maehinery or ajiparatus, or tho particiilar 
substance employed, wou]d not constitute thediseovery somuch as a newly- 
invented mode or prooess of applyina; them, in respect to the order, or posi- 
tion, or relations in wliicli theyare iised. * * * ïhis dilfinulty is avoided 
by the use of the term ' art,' which was intended to embrace tliose inventions 
where the particular aiiparatus or materials employed may not be the essence 
of the discovery, but where that essence eonsists in using apparatus or ma- 
terials in new professes, nietliods, or relations, so as to constitute a new mode 
of obtainlng an old result, or a mode of attaiuing a new resuit." 

And again, at page 15, lie sums up the cases as folio ws: 

"It will be seen that the comprehensive proposition laid down by the su- 
prême court * * * erabraces the cases where the proce.^s itself présents the 
advantages of the change froin tlie old to the new, or where the article manu- 
factured présents such advantages, or where they appear both in the process 
itself and the result of using the process. Thus, if the article made be either 
new or better, having différent or superior properties, the advantages are 
presented by the thing Itself. * * * If tlie article, as made by the new 
process, is of as good or better quality, and cheaper, the advantage of eheap- 
ness is gained by a more economical prooess than the old one, and the im- 
pfovement appears in the process, while the article made by it may or may 
not be new; that is to say, may or may not possess other new properties than 
cheap ness." 

The iine dividing invention from non-invention is very dim, and 
cases lying near it often présent great difficulty. In deciding them 
judges hâve occasionally used expressions which seem extravagant, and 
V. 39F.no. 2— 8 
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calculated to mislead, Some of them would almost justify a doubt 
whether a majority of patents issued are valid, and others whether any 
of them are invalid. ; The décisions, however, are generally harmo- 
nious. We think it may safely be said that wherever a change in, the 
method of making an article of manufacture produces a différent and 
bénéficiai resuit, although the difï'erence consista only in improvîng or 
cheapening the article, and the change and its advantages had not been 
seen or made by others (than the patentée) interested in seeing and 
making it, there is sufficient évidence of invention to sustain a process 
patent. Hère the effect of the change is to improve, and also to 
cheapen. The respondent admits the advantages by adopting the 
change. Much reliance is placed by him on Dreyfus v. Searle, 124 U. 
S. 60, 8 Sup. et. Rep. 390. On first blush this reliance may seem 
justified. Gloser examination, however, will show that it is not, The 
patent there was "for an improved process of imparting âge to wine," 
by introducing beat directly to the wine by means of metallic pipes 
passing through the casks, instead of the former method of applying beat 
to the cask simply, by placing them in ovens. While the spécifications 
assert that this change saves time and fuel, and bas other advantages, 
the case as reported, does not show this. It does show, however, that 
precisely the same method of heating water and high wines (to evolve 
alcoholic vapor in the latter) had been employed prior to the patent. 
The court finds thèse facts, and says: "There was no patentable inven- 
tion in applying to the heating of wine or other liquid from the inside 
of the cask, the apparatus which had been previously used to beat an- 
other liquid in the same manner." With such finding of facts the case 
oould not bave been decided otherwise. It would be very unsafe to con- 
clude from what is said respecting the process that the case would hâve 
been so decided without the facts referred to, and with proof of pos- 
itive and material advantage from this method of applying beat. 

We do not find anything to support the allégation of "defective spéci- 
fication and claim." Nor is the all^'gation of "prior use" sustained, 
There is some évidence that lumps of bicarbonate of soda were used at 
Brunjes & Linneworth's brewery before the complainants' invention; 
but it is met by as much, if not more, évidence to the contrary. With 
the burden of proof on the respondent this would be fatal, if nothing 
else stood in his way.- In addition, however, is the important fact 
(proyed by his own witnesses) that the use was strictly secret. Such 
a use is not important, dayler v. WUder, 10 How. 477; Adckms v, Ed- 
wards, 1 Fish. Pat. Cas. 1. 

Do the proofs show infringement? The respondent used lumps of 
bicarbonate of soda, as thèse complainants do, artifîcially compressed, 
so as to forni a solid mass, without employing cément. This we believe 
to be an infringement. The employment of cernent in forming the com- 
plainants' lumps is not a part of the patented process, and is not men-r 
tioned in the claim. It is referred to in the spécification as anavailable 
aid in solidifying the bicarbonate; it bas no other office. The lumps of 
bicarbonate alone are important in the process. It may be more con- 
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venient, require less time and less pressure, to use cément in forming 
them. The powder itself, however, if slightly moistened, or sufficiently 
compressed, will fill the rôle of a cernent, as Dr. Sloane states. What 
the complainants discovered and secured by their patent is the use of arti- 
ficially compressed lumps of bicarbonate of soda or other alkali in th& 
manner and for the purpose described in the claim. What the respond- 
ent bas done is an infringement upon the right thus secured. A de- 
cree will therefore be entered sustaining the bill. 



Thb a. W. Thompson. 

CoLAHAN V. The Idlewild. 

(District Court, S. D. New York. June 5, 1889.) 

1. CoLi.TSTON— Steam and Sail — TACKIXa. 

Where a steamer has shaped her course to keep out of the way of a sailing 
vessel ou the wind, the latter is bound to beat out her tack. 

2. Samk. 

The steamer I., going west in Long Island sound, and rounding Throgg's 
point, saw the schooner A. W. T. beating west on her starboard tack towards 
the south-westward, and when within a half orthree quarters of a mile of her 
shapedher course to passasteru of the schooner. The latter soon aftertacked 
to the northward across the steamer's course, and isollision ensned. There 
was nothing to prevont the schooner's continuing her former course at least 
a quarter of a mile further to the southward. Held, that the schooner was in 
faultfor notbeating ont her tack, as in ellectrequiredby rule 24. The steamer 
was aiso in fault for not observing her tacking, and not keeping out of the 
way, as she might liave done, notwithstanding the schooner's fault. 

3. Same— Dbath by Wrongfui. Act— Contributoky Négligence. 

The captain was personally in charge of the navigation of the schooner. 
and was killed by the collision. In an action brought by his administratrix 
for loss of life under the statute of the state of New York authorizing suit 
where the deceased might hâve maintained an action if living, held, that 
whether or not a maritime cause of action, cognizable in an admiralty court, 
could be oreated by state législation, this action would not lie, except under 
the conditions imposed by the statute; and inasmuch as by the state law con- 
tributory négligence would bar the action in the state courts, the libel for thfr 
captain's death could not be maintained in admiralty. 

In Admiralty. 

Edwin G. Davis, for libelant. 

Butler, StUlman & Hubbard, and Wm. Mynderse, for claimants. 

Brown, J. On the 19th of March, 1887, as the libelant's schooner 
A. W. Thompson was beating to the westward in Long Island sound, 
against the wind from W. N. W., she was run into by the steam-boat 
Idlewild, also going west, about a mile this side of Throgg's Neck, off 
Whitestone docks, and about a half a mile from shore. The vessels met 
nearly at right angles. The master, who was at the wheel, was killed 
by the falling spars, and Ms body picked up from the water. The above 
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suits are brought by bis administratrix to recover in one suit, under the 
statute of this state, for the loss of life, and in the other for the loss and 
damages to the vessel and cargo, on the ground that the collision vvas the 
fault of the Idlewild. The Idlewild was on her accustouied route, and 
there is no reason to suppose that she was materially off her course. This 
fixes with tolerable cerlainty the distance of the place of collision froni 
shore, and both sides agrée that it was abreast of Whitestone docks. As 
the steamer was going at the rate of about 15 knots with the tide, it could 
not bave been more than from 4 to 5 minutes from the time when the 
schooner was first seen when the steamer was rounding Throgg's Neck, 
until the collision. When first seen she was sailing S. W. towards the 
Long Island shore on her starboard tack. After the Idlewild had got 
around Throgg's Neck, and headed westerly on her usual course, she 
had the schooner on her port hand, going southward, and further away 
from the line of the Idlewild's course. The situation was, therefore, one 
of absolute freedom from danger, as the steamer's course took her astern 
of the schooner. Thereafter the pilot's attention was for a short time 
diverted from the schooner, and the second pilot was engaged in making 
up the log; so that when their attention was next directed to the schooner, 
it was observed that she had corne about upon her port tack, and was 
sailing to the northward directly across the steamer's course, about 500 
feet distant, and about two points ou the steamer's port bow. The steam- 
er's engines were immediately reversed full speed, and her helm put hard 
a-starboard, to endeavor to go under her stem, but collision ensued. 
There was abundant water for the schooner for more than a quarter of a 
mile further to the southward. There were no other vessels in the way, 
and there were no circurastances that within rule 24 (new article 23) inter- 
fered with her continuing on her préviens starboard tack. Her change 
to the port tack must hâve been made within less than three minutes of 
the collision, and within less than 300 yards of the steamer's course, and 
after the steamer's course was shaped so as to clear her. Such a change 
was a plain violation of the spirit of old rules 20 and 23, (new articles 
17 and 22,) and of the unquestioned rule that requires sailing vessels in 
the near présence of other vessels bound to keep out of the way, to beat 
out their tacks, when there are no exigencies of navigation to prevent it. 
The Empire State, 1 Ben. 57, 61; TheW. C. Ecdfield, 4 Ben. 227, 229; 
r/ig Clara Davidson, 24 Fed. Rep. 763; The Bridgeport, 6 Blatchf. 3, The 
R. R. Higgins, 1 Low. 290; The Me of Fines, 24 Fed. Rep. 498, afifirmed 
on appeal. The Idlewild also must be held to blâme for not maintain- 
ing a proper lookout. Had this been doue the schooner would bave 
been observed when she first tacked, and the steamer would bave had no 
difficulty in keeping out of the way by going either to the northward or 
to the southward of her. This fact, however, does not free the schooner 
from blâme. There were no other vessels that required watching. The 
steamer had a right to assume that the schooner would keep on her 
former starboard tack. There was no danger from her whatever so long 
as she preserved that course. The steamer was therebj' misled as to the 
schooner's intentions. When the latter tacked, she adopted a maneuver 
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that was certain to resuit in collision, unless the steamer at once adopted 
new measures to avoid it. Both, therefore, were guilty of fault directly 
contributing to the collision, — the schooner in not beating ont her tack, 
and thereby misleading the steamer; the steamer, for not maintaining a 
constant lookout, which the law and the policy of navigation require 
shall be rigidly enforced. For the damages to vessel and cargo the libel- 
antis, therefore, entitled to half damages. 

As respects the claim for the loss of life, I do not find it necessary to 
consider the question reserved in the cases of The Harrùiburg, 119 U. S. 
199, 7 Sup. et. Rep. 140, and The Alaska, 130U. S. 201, 9 Sup. Ct. Rep. 
461, — whether a libel in rem will lie for a loss of life through négligence 
under a statutè like that of New York, which gives an action for dam- 
ages not exceeding $5,000 and interest, to be recovered by the personal 
représentatives, in a case like this, where the négligence and the death 
arose upon navigable waters within the limits of the state. Nor is it 
necessary to consider whether an act of négligence which by the maritime 
law of this country, as declared by the suprême court, constitutes no 
maritime tort as respects the libelant or any survivors of the deceased, 
can under the United States constitution be made a maritime tort cogni- 
zable in the adiniralty by state législation; or whether, if an action in per- 
sonam were maintainable in the admiralty under such statutes, on the 
ground that the négligence was thereby made a maritime tort as respects 
the libelant, the remedy for such a tort in the courts of admiralty niight 
not be in rem also, in accordance with the ordinary course of remédies un- 
der the maritime law of this country. Holmes v. Railway Oo., 5 Fed. 
Rep. 81; The Garland, Id. 924: The Clatsop Chief, 8 Fed. Rep. 163; The 
E. B. Ward, 17 Fed. Rep. 456; The Manhcme.t, 18 Fed. Rep. 920; The 
Sylmn Glen, 9 Fed. Rep. 335; The Cephalonia. 29 Fed. Rep. 334; Butler 
V. Steam-Ship Co., 130 U. S. , 9 Sup. Ct.'Rep. 612, 619. The ac- 
tion rests entirely upon the state statute. Any défense, therefore, that 
would bar recovery in the state courts, with référence to which the statute 
must be deemed enaoted, must be held equally good in the admiralty. 
Besides this, the very language of the New York statute contains the 
proviso that the wrongful act, neglect, or default shall be "such as would, 
if death had not ensued, hâve entitled the party injured to maintain an 
action to recover damages in respect thereof." Laws N. Y. 1847, p. 
575, 0. 450; 4 Edm. St. 526; 7 Edra. St. 591. As the action rests 
upon the statute it cannot lie except under the conditions which the 
statute imposes. Tlie Edith, 94 U. S. 618. The well-settled law of this 
iitate at the time the statute was passed, and now, forbids a recovery of 
damages bya plaintiff chargeable with contributory négligence. In this 
case the master was at the wheel, and in command. He was person- 
ally chargeable with the négligence for which I hâve held the schooner 
liable. It therefore follows that the action for loss of life must be dis- 
missed. Decrees may be taken accordingly. 
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Churchill a al. v. The Altenower. 

Adam et al. v. The Ontario. 

(Circuit Court, E. D. Louisiana, June 13, 1889. 

1. CoixTsioN — Steamer and Vbssei, at Anchoe. , , ^ 

The bark O. waa anchored m the SoiUh pass of the Mississippi river." %bont 
a mile above the jetties. close to the eastern bank, in the usual and proper place 
for vessels anchoring in the pass. She lay with helm lashed aud bare masts. 
The steamer A. was coming down the pass in the middle of the channel, and 
when onefourth of a mile above the O. the A's steering apparatus became de- 
ranged, becanse anut worked olïfrora one of thebuckle screws attaching the 
starboard rudder chain. She became nnmanageable and sheered towards the 
O. Her engines were reversed, and she was backed, but her headway was not 
lessened, and she struck the O's bow, causing damage to both vessels. The 
A. was fiimished with an addition al and after-steering gear, ready to be used, 
and taking bat a moment to be put in gear for use, provided a man was stand- 
ing by to put in the necessary pin. On this occasion no one was by, and, al- 
though it was connected before the collision, it was too late to hâve any efïect. 
IJeld, that the A. was in fault, because her steering gear was not properly se- 
cured, watched, or inspected, and because she did not keep her after steer- 
ing gear in readiness for instant use; and that the O. was not in fault. 

2. Samb— DuTY OF Vessbl AT Anchoe. 

As the A. approached the O. the master and others on board the A. called 
out to the 0. to pay out her cable se as to drop astern, ont of the way, but 
there was no watch on the O. to take such steps. The A. was nearly straight 
with the O., and the A's pilot. who was in charge of her navigation, gave no 
order to the O. to pay out cable, but was sailing tbe A. to pass the O. as she 
lay, and on the supposition that the latter should not move. Under the 
évidence it was doubtful whether dropping astern by the O. would hâve 
avoided the collision, or would hâve made it more certain and damaginç, 
Heid that, although the O. was in fault in not having an anchor watch, this 
did not contribute to the collision. 

In Admiralty. 

James McConndl, for libelants. 

Josepli P. Hornor, for claimants and cross-li bêlants. 

Before IjAmar, Justice, and Pabdee, J. 

FINDINGS OF FACT. 

Per Curiam. Thèse causes came on to be heard on the libel, cross- 
libel, answers, record, and évidence, and were argued; whereupon the 
court doth find thefollowing facts: 

First. The Ontario, a British bark of tons burden, and 170 

feet in length, on her first voyage to the port of New Orléans, being in 
ballast and seeking a cargo, arrived at the mouth of the South pass of 
the Mississippi river on Friday, February 11, 1881: was towed in 
through the jetties and into South pass under the guidance of a bar 
pilot, and was by him placed ahd anchored, with a single anchor and 
chain, in said pass, about a mile above the jetties, close to, and broad- 
sidewith, the eastern bank, notless than 500 yards above the light-house, 
and below the island at the head of the pass, in the usual and proper 
place for ail vessels anchoring in tbe pass, and as required by the rules 
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and régulations establisbed by tbe South Pass Jetty Company, and then 
in force under authority from the secretary of war, pursuant to tbe pro- 
visions of the act of congress approved June 1, 1874. Other vessels 
were anchored alqng tbe eastern bank, above and below the Ontario. 

Second. After coming toanchor, as above stated, the Ontario lay with 
helm lashed and niasts bare of sails; and remained so anchored until 
the next day^ between the hours of 2 and 3 o'clock p. m., when she 
was run into by the British steam-sbip Altenower, and so severely 
damaged on the port bow and side, just at and below the water- 
line, that she had, after being towed to the port of New Orléans, to be 
put in dock and repaired. The damage to both vessels was caused 
mainly by the anchor of the steara-ship Altenower, wbich, falling be- 
tween the vessels as they collided, crushed in and tore asunder the 
wood-work of the huU of the Ontario, on her port bow and side. 

Third. At the time of the collision the Ontario was well manned, of- 
ficered, and equipped. Tbe crew were ail ofF watch, and were ail be- 
low, except the steward, who was on deck, but not on duty. Tbe 
captain had gone ashore to the telegraph station, situated at the head 
or inner end of the jetties, in order to communicate by telegraph with, 
and receive instructions from, the agents of the owners of the bark in 
New Orléans. The wife and three cbildren of the captain of the On- 
tario were on board that vessel. 

Fourth. At the time of the collision, theweather was sunlight, clear, 
and fair. South pass, above the jetties, is a narrow pass about 10 
miles long, from 29i- to 37 feet deep, and, at the place where the On- 
tario was anchored, 680 feet wide. The current was about three to 
four miles per hour. The wind was down the pass. The navigation 
of the pass is not dangerous, except to vessels drawing nearly the water 
of the shoalest parts of the channel, and is not dangerous to vessels at 
anchor along the eastern shore, except from the liability of large steam- 
ships going àovtn the pass to sheer in shoal water, or to meet with ac- 
cident to the steering apparatus, as in the case of tbe Altenower. Op- 
posite where the Ontario was anchored the channel runs doser to the 
west side than to the east side of the pass. 

Fifth. The damage to the Ontario resulting from tbe collision was 
the sum of $7,194.72. 

Sixth. The Altenower was a British iron propeller steam-ship of 

tons burf'len, and 340 feet in length, on voyage from New Orléans to 
Liverpool, and, at the time of the collision, was descending the South 
pass, about the middle of the channel, at the rate of between eight and 
nine knots an hour, and, when about one-quarter of a mile above where 
the Ontario lay, the steering apparatus in use on the Altenower be- 
came deranged, because a nut worked off from one of the buckle screws 
attaching the starboard rudder chain, i. e.,a nut fell ofT from the boit 
that connected or held the chains by which the tiller of the steam-ship 
Altenower was operated, causing the steam-ship to sheer to port and 
become unmanageable; and ordinary attention and c'are was not used 
in securing the nut to prevent its falling off. As it was neither riveted 
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or pinned on, nor properly watched or inspected, the nut was liable 
to work ofF with the movements of the chain. 

Seventh. The Altenower was furnished with an additional and after 
steering gear, ready to be used in case of need, and taking but a 
moment to put it in gear for use, provided a man was standing by 
to put in the necessary pin. On this occasion no one was by or near 
the said steering gear, and, although it was connected before the collis- 
ion, it was not connected until after unnecessary delay, and until it 
was too late to aff'ect the collision. 

Eighth. As the Altenower sheered to port, and did not mind her helm, 
her engines were reversed, and she was backed, but her headway with 
the current was not lessened so but what she made towards the bow of 
the Ontario, which she soon struck with great force, infiicting the dam- 
age aforesaid, and damaging herself in the sum of $18,316.05. 

Ninth. As the Altenower approached the Ontario, the master of the 
Altenower and others on board of her called ont to the Ontario to light 
or pay out her cable, so as to drop astern, out of the way; but there was 
no watch on the Ontario to take any such step, and this bail of persons 
on the Altenower was disregarded. At this time the Altenower was 
nearly straight with the Ontario, and the pilot in charge of the naviga- 
tion of the Altenower gave no order to the Ontario to pay out cable, but 
was managing and sailing the Altenower to pass by the Ontario as she 
lay, and on the expectation and supposition that the latter should not 
move; and, under the évidence in the case, it is uncertain and doubtful 
whether the dropping astern at this time by the Ontario would hâve 
avoided the collision, or would bave contributed to make it more certain 
and damaging. The court, therefore, finds as a fact that, although the 
Ontario was in fault in riot having an anchor watch at the time and in 
the place where she was anchored, yet that this fault did not, under the 
évidence in this case, contribute to the collision, and that, so far as said 
collision is concerned, the Ontario was not in fault. 

Tenth. There is and was, near the mouth of the Mi.ssissippi river, a 
safe anchorage out of the track of vessels, where ships awaiting orders, 
or otherwise detained, can safely lie, i. c. , at the head of the passes, about 
10 miles above where the Ontario was anchored, or.outside of the jetties 
in East bay or West bay. 

Eleventh. The failure of the AltenOwer to properly secure the nut de- 
scribed in the sixth findingwas thë immédiate cause of the collision, and 
thé failure to hâve a watch over the after steering gear contributed to the 
collision. 

And tlie court finds, as conclusions of law: 

Mrst. That the Altenower was in fault, in that her steering gear in use 
was not properly secured, watched, or inspected; and because, whën sail- 
ing through such a long, narrow, and shoal channel as the South pass 
she did not keep her after steering gear in readiness for instant use in 
case of emergency. 

Second. That the Ontario was not in fault so far as the collision afore- 
said was concerned. 
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Third. The libel filed by George and John Churchill against the 
steam-ship Altenower should be maintained, and that said libelants 
should hâve and recover from the claimants in this case, and their sure- 
ties on the release bond of thei steam-ship Altenower, the suni of $7,194.72, 
with interest thereon at 5 percent, from the 12th day of February, 1881, 
and ail cost of suit. 

Fourfh. That the cross-libel filed herein by John Birney Adam, Alex- 
ander Chiras Adam, and Thomas Adam, Jr., owners of the steam-ship 
Altenower, against the bark Ontario, should be dismissed, with costs. 

Fifth. The following decree should be entered in the case : Consider- 
ing the aforesaid findings of facts and conclusions of law. the court doth 
order, adjudge, and decree that George and John Churchill, owners of 
the bark Ontario, libelants herein, do hâve and recover from the steam- 
ship Altenower the sum of $7,194.72, with 5 per cent, interest thereon 
from February 12, 1881, till paid, and ail costs of suit. And whereas, 
said steam-ship Altenower was seized on the libel in this case, but was 
released and restored to her owners on giving bond and security to re- 
spond in damages, it is further ordered, adjudged, and decreed that 
John Birney Adam, Alexander Chiras Adam, and Thomas Adam, Jr. , 
owners of said steam-ship Altenower, and claimants herein, and Bradish 
Johnson and Victor .' Vl^yer, their sureties on said release bond, be con- 
demned m solido to y,u\ the foregoing judgnient: provided, however, 
that the said Victor Meycr and the said Bradish Johnson shall be held 
liable under the judgment only in the sum of $7,500 each, It is lurther 
ordered, adjudged, and decreed that the cross-libel of John Birney Adam, 
Thomas Adam, Jr., and Alexander Chiras Adam, filed herein, be dis- 
missed, with costs. Execution may issue upon this jutlguieut and decree 
after 10 days from filing hereof. 



SwEENEY et al. V. Thompson et al. 
{Circuit Court, E. D. Louisiana. June 34, 1889.) 

GENERAL AVEKAGB — BOND— SbAWORTHINBSS OF VkSSBI,. 

In a libel on a gênerai average bond, the évidence ot libelant was that the 
steam-boat, ran over some concealed obstruction which carried awa}' her 
wheel. and broke her rudders and shaft, so that she became helpless, and had 
tobetowed to a port, put in dry-dock, and repaired. The respondents con- 
tended that the steam-boat was unseaworthy at the time of the disaster, and the 
inquiry was conflned to the question whether or not the shatt of the steam- 
boat was aeaworthy. The évidence of the engineer, liremen, second mate, 
and master and others, who were on duty, was that the steamer coUided with 
some unknown obstruction, and this was corroborated by persons whoexam- 
ined her after she was in dry dock, and found bruises on herhuU. Respond- 
ent's witnesses testifled that they had examined the boat, and found no bruises 
on the huU, but there was no direct testimony contradicting the engineer, fire- 
man, master, and others. Ueld, that the prépondérance of évidence was in 
favor of libelant. 
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2. Same — Evidence op Seawohthiijbss. 

The ahaft, when it broke, gave way suddenlyi as if from a Budden applica- 
tion of exterior force, and itappeared thatwhen it broke the iron wasfibrouB, 
showed no crystalization, and had tbe appearance 6f a sudden break, rather 
than that of a slow and graduai giving way. The proof was that, when a 
shaft gives way from natural wear, the process is graduai, .and shows itself 
on the outside by a crack, and by the working loose of the wedges which 
tighten the flanges sround the shaft, and that notice of such giving way is 
aiways conveyed to the engineer and master by a wabbling of the wheel af- 
fecting the machinery. An inspection of the boat shortly before the accident 
showed no signs of defect, and the wedges had net worked loose, and there 
was no wabbling pf the wheel. It wasconceded that the shaft had a welding 
defect at the place of fracture, but the testimony showed that the solid part 
of the shaft at the point of fracture had two and one-lialf times the strength 
required for balancing the strain required of it to perform its work. Meld, 
that the évidence showed that the shaft was seaworthy. 

3. Same— Basis of Avbraoe. 

The évidence showed that the steam-boat had lost her motive power, and 
was in a leaky condition, not in any port or harbor, and could only reship, if 
at ail, on transient boats. Held, that ship and cargo were in péril, and the ex- 
pense of towing her to port formed the basis of a gênerai average. 

4. Samb. 

The fact that the port of refuge and the port of destination were the same 
makes no différence. 

In Admirait}' Libel on a général average bond. On appeal from 
dirtric Rourt. 

W. '' f/owe and ./. R. Beckwith, for'libelants. 
Percy Rooarts, for respondents. 

Pardke, J. The Hbel in this case is one in personam on a gênerai av- 
erage bond. Among the suitable allégations to such suit, the libel pro- 
pounds that — 

"Soon after, said steMiii-boiit proceeded on lier voyage to New Orléans vvith 
said eotton imd otherlots of cotton ;ind cargo Mlioarii, when afteiwards.on tlie 
12tli of Fel)ruary, 1888, in (toming ont ol 01 i river, her iisual and proper 
course, sbe suddenly ran oversoiiie unknonn obstruction or object concealed 
beneatli tbe water in tlie usiial chaunel, wliicli carried away lier wheel, and 
broke the rudders, beside doing serions damage to her machinery, and causing 
lier luill to leak very badly, and sbe was lett in a disableil and helpless con- 
dition ; that it becarne necessary, in ordei' to save said steam-boat and her cargo 
from total loss and destruction, to hâve lier towed to New Orléans by anotlier 

steam-boat, the John H. Hanna, a distance of some miles, and said 

steam-l)oat Gorona was haking so badly that it was absolutely necessary to 
keep ail tbe boat s pnin[)s at work Irom the time of the accident until her 
cargo was disebai'ged and she was placed in the d ry -dock for necessai'y repairs." 

The answer adniits a large portion of the fact.s propounded in the libel 
to be true. As to otiiers, it neither admits nor dénies, for want of infor- 
mation on thesubject, but requests full and légal proof thereof, and then 
dénies liability because of the said average bond, or for any other cause 
growing out of the lacts alleged in said libel — 

"For the causes and reasons following, to-wit: That said steamer Corona 
at tlie time she received tlie said cotton of lespondents on board, and during 
her said subséquent voyage, was not staunch and strong, and was not in con- 
dition to SHfely receive and transport said cotton, as was iraplied in holding 
berself ont as a comuion carrier, and so receiving said cotton for carriage, 
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Ijut, on the eontrary, that the said steamer was, when she received said cot- 
ton and during ber said subséquent voyage, in an unseawortiiy condition; and 
that lier said disabled condition, and the said alleged necessityof being towed 
to tlie port of New Orléans, and ail of the alleged costs, expenses, and sacri- 
fices, were caused by the unseaworthy condition of the steamer, and particularly 
by the facttlint the sshaft cl' the engine of said steamer was détective, and 
wlioUy insufflcient to withstand the laborand strain devolving upon it in the 
ordinary course of the voyage she was then engaged in, — thereby rendering 
said steamer unseaworthy, and liable for ail the costs, expenses, and sacritices 
alleged in said libel. " ' 

The issue thus made by the libel and answer is as to the seaworthiness 
of the Corona at the time of the disaster alleged. To this issue the évi- 
dence in the case has been wholly directed, and on it the case has been 
tried in the district court, and argued in this court; and not only has 
the issue up to this time been confined to the question of seaworthiness, 
but it has beeii particularly confined to the single question as to whether 
■or not the shaft oi the Corona was seaworthy. In the briefs filed in the 
case, one or two other questions afïecting the liability of the défendants 
hâve been suggested and argued. 

On the question of seaworthiness, the foUowing facts appear from the 
■évidence: 

First. That at the time of the disaster by which the Corona lost her 
■wheel the boat collided with some unknown obstruction in the river. 
This appears by the évidence of the engineer, fireman, second mate, and 
master, ail on duty at the time, and by the évidence of the carpenter, 
stevedore, and mate, ofScers of the boat, who were observera of the dis- 
aster. It is not opposed by any évidence on the part of any person on 
the boat; it is only contradicted by théories and expériences of experts. 
The fact is corroborated by the independent fact shown by the testimony 
of several witnesses, who examined the vessel after going into the dry- 
dock with regard to the injuries the hull of the boat received. From 
two of thèse witnesses I quote: 

Oris I. McClellan says he is in the dry-dock business. Has been for 
the last 13 years. His dock is the Océan dry-dock, in which the Corona 
was placed aiter the accident under investigation. "Examined her after 
she was in the dock. On her starVjoard bow there was a mark of bruises, 
as if she had been striick by some object that extended several feet in the 
back from the bow, and it was a large spot, I should judge about three 
feet square, and there was a little break away from it running under the 
boat. One of the balance rudders — the balance part of the rudder — was 
broken in the end, and split up to such an extent that it necessitated the 
putting in of a new pièce, and the strengthening of the stock. This rud- 
der extends forward under the stem of the boat, forward of the wheel. 
It was that part of the rudder which would naturally be struck by any 
object that struck the bow of the boat, and run under the boat." In 
coneluding his testimony he says: 

"I should infer she struck some object in the river, which struck her in the 
bow, glnnced under her, then struck the rudder, then rose up and tore tliis 
wheel out, catching on thesbaft of the wheel, and tore it ont. I sUould Judge 
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it came iip betweçn the hull of the boat and the wlieel. When it got from 
nnderrieath the boat, its buoyancy naturally gbt it up under the wheel, and 
brokeitoff.» 

Victor Junior swears that be is foreman of the Océan dry-dock. Has 
been in the business for 14 years. He examined the Gorona when it was 
placed in the dock. Says: 

"Ail the marks that I saw on the Corona when she came in were on the 
starboard side. Wo were on the deck of the dock, and whpn she caine up ont 
of the water far enough we saw it, and it was bniised. It looked at flrst like 
a scratch, but when it got up it was a great bruise on the starboard side. One 
of her rudders was damaged. " 

There are three other witnesses who testify for the libelants that the 
bruises on the Corona (as sworn to by McClellan and junior) existed as 
claimed. 

The respondent produces four witnesses, who testify that they exam- 
ined the hull of the Corona when she was in the dry-dock, and Ibund no 
évidence of any late bruises or collision on the hull, but none of them 
swear as to injury to the rudder. 

In the record is the report of a survey on the Corona, held on Febru- 
ary 16th, after the accident, at New Orléans, by D. H. Connors, then 
inspecter for the New Orléans Board of Underwriters, and 0. F. Vallette, 
ship-builder, in which it is certified as foUows: "After careful examina- 
tion, we find the shaft broken, cylinder timbers, plumber-blocks, and 
cams and rudder on port side broken, and ivhen in dock we fouud four 
planks on starboard side forward broken." Some weight must be given 
to this certificate, although Connors' évidence in the record is not very 
satisfactory as to any actual examination made by him, and Octave Val- 
lette (presumably the ship-builder O. F. Vallette) is one of the four wit- 
nesses of the respondent testifying that on examination of the Corona in 
dock they found no évidence of any late bruises or collision. Connors, 
in his original examination as a witness, testifies to marks and bruises 
on the hull, and to the removal of three or four planks, but said: "There 
were no marks of an impact with anything." When recalled, he testi- 
fied that the broken planks and the pièces thereof showed évidence of a col- 
lision, and to the question, "Could you observe on the bottom of that 
boat, taking into considération thèse bruised planks, anything else that 
the boat had gone over some obstruction of some kind?" answered, 
"Well, y es; there was a crease as if she had passed diagonally across to 
port." 

Considering ail the évidence on the matter of bruises on the hull of 
the Corona in its bearing on the question of collision by the Corona with 
some obstruction at the time of the accident, the prépondérance is largely 
on the side of the libelants. As a gênerai rule, witnesses who do see out- 
weigh witnesses who do not see. It was impossible, it seems to me, for 
Mr. McClellan and his foreman to be mistaken, under the circumstances, 
in a matter of this kind. 

Second. The shaft of the Corona when it broke gave way snddenly, as 
if from a sudden application of exterior force. It appears that where 
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the shaft broke the iron was fibrous, showed no crystalization, and had 
the àppearance of a sudden break, rather than that of a slow and graduai 
giving way. The proof is that,- where a shaft gives way from natural 
wear and giving out, the process is graduai, and invariably shows itself 
on the outside by a crack, and by the working loose of the wedges which 
tighten the flanges around the shaft. The évidence also shows that no- 
tice of such graduai giving way of a shaft is always conveyed to the 
engineer and master by a wabbling or irregular motion of the wheel 
afl'ecting the machinery. So far as this particular shaft was concerned, 
the évidence is to the eitect that an inspection shortly before showed no 
signs whatever of defect; that the wedges had not worked loose; and that 
no notice whatever was given to the engineer of any deflection in the 
shaft by any wabbling of the wheel or peculiarity in the engines. To 
this showing on the part of the libelants the respondents hâve naught to 
ofler but the theory and expérience of alleged experts. 

Third. While it is a conceded fact that in the shaft of the Corona 
there was a welding defect at the place of the fracture, yet it is mathe- 
matically established in the case that, notwithstanding this welding de- 
fect, the solid part of the shaft, which was suddenly broken at the tirae 
her wheel was lost, at the point of fracture had nearly two and a half 
times the strength required by well-recognized formulée for balancing the 
computed torsion and strain required of it to perforra its ordinary duty 
in the navigation of the Corona. In this the raechanical engineers, who 
hâve testified in the case on both sides, substantially agrée. Upon thèse 
facts, the conclusion is inévitable that the shaft of the Corona at the time 
of the disaster in question was seaworthy ; that is, was sutficiently staunch 
and strong to withstand the ordinary périls of navigation. There is in 
the case a field for conjecture well opened up by the testirnony of experts, 
and by the learned and ingenious argument of proctor for respondents. 
However, it is a field in which no certainty is to be attained, and into 
which the court does not feel called to enter. The whole case dépends 
entirely upon the construction and efîect to be given to the évidence. 
The district judge considered it, and seems to hâve had no difiiculty in 
deterinining in favor of fact, as against the arguQientative case presented 
by the respondent. His conclusion and judgment are entitled to great 
weight. 

Suice the original submission of the case, the pleadings hâve been 
Eomewhat amended, new évidence taken, and it is now claimed that, if 
the court shall find that the Corona was seaworthy, yet the libelants 
ought not to recover, because, although the disaster was caused by a 
collision with some obstruction in the river, yet, as the leaks of the 
Corona were soon under control, and the boat itself was brought to shore 
and tied up, the cargo was in no danger, and could easily hâve been re- 
shipped, and that, therefore, the towing expenses of the ship and cargo 
to New Orléans could not be the basis of a gênerai average. I hâve read 
the additional évidence, and bave examined the numerous cases cited in 
the briefs, and hâve consulted the text-books; and, considering it ail, I 
hâve no trouble in concluding, on the case as made by the évidence 
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herein, that as the Corona had entirely lost her motive power, and was 
in a leaky condition, not in any port or harbor of refuge, and could only 
reship, if at ail, on transient boats, as a whole, ship and cargo were in 
péril, and extraordinary services and expenditures were necessitryfor che 
<X)mmon safety of ship and cargo; and as thèse services were rendered, 
and thèse expenditures were made, the case is properly one of gênerai 
average. That the port of refuge and the port of destination were the 
saine maikes no mat erial différence. Where it is possible to save the 
ship as well as the cargo, it is doubtful if the master should be criticised 
for not separating them, eyen if he bave an opportunity. If he does 
separate them under such circurastances, the ship does not thereby lose 
her claim for gênerai average. In the présent case the évidence does not 
show that any reshipment ought to bave been niade, or could bave been 
made without largely increased expenses. Let a decree be entered for 
the libelants as prayed for in the libel. 



The Ciampa Emilia. 

MoRAN et al. V. The Ciampa Emiija. 

{District Court, S. D. New York. May 29, 1889.) 

TowAGE— Countbb-Claim for Damages— Admirai.tt — Pbacttcb. 

Since, in a suit for towage, the défendant, vvho has a counter claim for dam- 
ages for négligent performance of the contract, in excess of the libelant's 
claim, cannot recover his full damages by awnoer, but only by cross-iibel, and 
as he cannot split up his cross-demand, but must try it in the cross-suit, he is 
«ntitled to hâve the libel and cross-libel heard together. if broiight in the 
same court. If brought in différent courts, judgment ou the libel for towage 
should be stayed until reasonable opportunity had for the trial of the larger 
counter-claim in the cross-action. 

In Admiralty. Libel for towage. 
HyJand & Zabriskie, for li bêlant. 
Wing, Shoudy & Futnam, for claimants. 

Brown, J. The libelant sues for $250, the agreed price for towîng the 
ship Ciampa Emilia fromNew YorktoPhilaiielphia, in November, 1888. 
On the trip the Ciampa was damaged in an amount much beyond the 
contract price, through the alleged négligence of the libelant's tug. The 
answer admits the agreement to pay $250; but it allèges a contract to 
tow safely, the non-performance and violation of that contract, the con- 
séquent damage, and the pendency of a suit in the Eastern district, 
brought by the claimants against the libelant's tug in rem, to recover 
damages much in excess of the price of the towage. The claimants in 
the suit lastnamed having bonded the vessel and given security for the 
damages claimed in the Eastern district, now move for judgment hère 
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upon the pleadings and on the above facts. In libels on contracts for 
towage or for transportation, damages may be recouped in the same action 
to the extent of the contract priée; but, if the carrier has caused damage 
in excess of the contract price, the claimant can only recover the excess by 
an independent libel. In Nichols v. Trenûett, 1 Spr. 367, it is said, more- 
over, that since he cannot split up his deniand, and litigate the same 
question tvvice, if the owner " voluntarily submits his claim for damages 
to the court in the suit for freight to extinguish the libelant's claim, he 
cannot alterwards maintain a suit for the excess." Kennedy v. Dodge, 1 
Ben. 311. In Bradstreetv. Héron, Abb. Adm. 209, Betts, J., says, in 
regard to a négligent damage of the carrier, that the owner of the goods 
is "entitled to withhold the freight, either by way of recoupment of dam- 
age or upon the ground that the libelant cannot maintain an action on 
the contract without showing that its réquisitions bave been fully com- 
plied with on his own part." It is now the settled practice, however, 
upon delivery of ail the articles, though damaged, to allow the freight 
upon compensation for the damage, either by way of recoupment or by 
way of cross-libel, according to the amount of damages. Whatever may 
bave formerly been the practice in common-law actions, it is manifest, 
upon principles of natural justice, that an owner of property which has 
been damaged in a larger sum than the freight or towage price ought net 
to be required to pay moneys to the wrong-doer while the latter is owing 
him a larger sum for damages in the same transaction. Under the Code 
of Civil Procédure in this state, and in many others that allow a counter- 
claim to be set up in the answer, both demands are adjusted in a single 
suit. As the practice in the admiralty, however, requires independent 
libels, the court, which proceeds upon équitable principles, should se- 
cure the same resuit, so far as the proper régulation of the practice will 
permit, viz. , by trying the two causes together, as it may do, where both 
suits are in the same court; or, if they are in différent courts, by staying 
the entry or exécution of a 'decree in the one suit until there is reason- 
able opportunity for the otherto beheard. The Tubal Gain, 9 Fed. Rep. 
834. As the larger suit for damages is pending in the Eastern district, 
no decree should be entered hère until the right of the présent claimants 
to damages is adjudicated there. Both claims proceed from the same 
transaction. The présent libelant is not entitled to be paid his towage, ex- 
cept upon making at the same time compensation for the damages in- 
fiicted. He is not equitably entitled to call for the claimants' money for 
freight, and turn the latter over to the bond or stipulation given in the 
other suit, in which by litigation he may postpone recovery for a consid- 
érable period, and at last possibly involve the claimant in an entire loss 
through the failure of the security given. An order may be taken providing 
for the entry of a final decree for the amount of the towage, with interest 
and costs, upon the détermination of the suit in the Eastern district; the 
amount thereof to be paid upon satisfaction on the part of the libelant of 
any decree therein recovered against him. 
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Clark v. Thk Ruth. 

(District Court, D. New Jersey. May 35, 1889.) 

PiLOTS— Wages — Wbight of Evidekcb. 

Where the sole question arising upon a libel by a pilot for wages is as to 
when the charterers informée! the libelant that he was to lopli to one of the 
charterers individiially for piiyment, and the two charterers directly contra- 
dict the libelant, therë being no other testimony on that point, the witnesses 
beingequally worthy of crédit, the weight of évidence is against the libelant. 

In Admiralty. Libel for wages. 

Anson B. Stewart, for libelaat. 

Bedle, Muirheid & McGee, for respondent. 

Wales, J. The libelant sues to recover a balance of wages alleged to 
be due to him for two months' services as a pilot on board the Ruth. 
ïhe contest is whether he has a lien on the vessel, or must look for 
payment to the person who employed him. He says that he was em- 
ployed by Lamson, who acted as master, but that he did not s\gû any 
shipping articles, and that he rendered the services sued for The dé- 
fense is that he undertook the employment on a spécial contract, and on 
the Personal crédit of Lamson, — one of the ciiarterers of the boat, — and 
without the knowledge of the owners. The testimony is made up of 
positive and contradicting assertions. The libelant admits that he knew 
before going on the boat the character of the business she was to be en- 
gaged in, but that he was ignorant of the précise terms of the agreoment 
between Lamson and Leslie, who had jointly chartered her, until some 
time afterwards. Lamson and Leslie both swear that before the libelant 
engaged as pilot, he was made fully acquainted with everything concern- 
ing the business, and that he was to receive his pay from Lamson. They 
also say that he was incompétent, and of no' use as a pilot, except that 
the présence of a licensed pilot on board was required by law, The 
boat was unsuccessful, and her charterers ran in debt. The question of 
fact is narrowed to the single one as to the time when the libelant was 
informed of the terms of the agreement between Lamson and Leslie, and 
that he was to look to Lamson for his wages; and on this point, the par- 
ties to the contract, ineluding Leslie, being the only witnesses, and ail 
being entitled to equal crédit, the weight of the évidence is against the 
libelant, and his libel must therefore be dismissed. 
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Fleitas V. Mellen et al. 
{Circuit Court, E. D. Louiaiana. June 18, 1889.) 

1. HUSBAND AND WlPE — MOETGAGE BY HUSBAND TO WlFE — DiSCHAEGB IN BaNK- 

RUPTCT. 

Under a marriage contract, the wife took a mortgage for money, being a 
part of her paraphernal estate, received by her husband at the time of mar- 
riage. The mortgage was recorded, and afterwards the husband was dis- 
charged as a bankrupt, but the wife had no connection with the bankruptcy 
proceedings. After his discliai'ge the husband acquired the land in contro- 
versy, which he mortgaged to défendant. Afterwards the wife obtained judg- 
ment of séparation of proper:y against the husband for the amount of her 
mortgago, and seized and sold the land, purchased it herself at the sheriff's 
sale, and sued to prevent défendant from enforcing his mortgage. He d. that 
the lien of the wife's mortgage. so far as it applied to the husband's after-ac- 
quired land, was acquitted by his discharge in bankruptcy. 

2. Bankkuptcy — Who may Plead Dischabge. 

In such case the bankrupt's discharge might properly be urged by the de- 
fendant. 

In Equity. On bill for injunction. 
J. R. BeckwHh, for complainant. 
T. J. Semmes, for défendants. 

BiLLiNGS, J. This is a case presenting the question whether a debt 
•\vhich the husband owed to the wil'e for a portion of her paraphernal es- 
tate, received by him at the time of marriage, was, so far as relates to a 
lien upon his alter-acquired real estate, acquitted by a discharge in bank- 
ruptcy. On the 6th day of February, 1868, the complainant, then Mary 
Corinne Warren, was married to Francis B. Fleitas. The marriage and 
résidence of the parties to the marriage were within this state. There was 
a marriage contract, by which, as well as by the law of Louisiana, the wife 
had a mortgage upon the husband's property for the sum of 120,000 of her 
money received by him at the time of the marriage. Subsequently , Sep- 
tember 20, 1870, when the constitution of the state had abolished tacit 
mortgages, this mortgage was duly recorded in theparish wherethe prop- 
ertyin dispute in this case is situated. Some time in the year 1877the hus- 
band, Francis B. Fleitas, was discharged as a bankrupt. It does not ap- 
pear that the complainant, byanyact of hers, connected herselt with the 
proceedings in the bankruptcy of her husband. Subsequently to the dis- 
charge, the husband, Fleitas, acquired the two plantations, which are the 
subject-matter of this suit. In 1884 he executed a mortgage npon them 
known as the Richardson mortgage, to which the complainant is not a 
party. In 1887, September lOth, the complainant obtained ajudgment 
of séparation of property against her husband, Francis B. Fleitas, for this 
amount $20,000 of the wife's paraphernal property, with a declared priv- 
ilège, and seized and sold the property, the two plantations in dispute, 
purchased them herself at the sheriff's sale, and now files this, her bill, 
to prevent the défendants from enforcing the Richardson mortgage 
against the property so purchased by her. Thus is the question pre- 
v.39F.no.3— 9 
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sented, whether the husband's discharge in bankruptcy included aud op- 
erated upon the wife's debt, so far as relates to any lieu upon after-ac- 
quired land. 

An attempt was made on the part of the respondenls to show that 
there had been an erasure of the wife's mortgage. But no authority was 
shown for the erasure from any court of compétent jurisdietion, nor was 
there any proof that the complainant had been a party to any such pro- 
ceeding, and therefore the sole question is as to the efFectof the discharge. 

It is urged by the complainant that it is not compétent for any one, save 
the bankrupt, to plead his discharge. The right to plead the discharge, 
so far as relates to a mère judgment establishing indebtedness, is un- 
doubtedly in the bankrupt alone. As is urged in the brief filed by the 
complainant's solicitors, this plea is, in this respect, like that of infancy 
and the statute of frauds. The reason is that, though the discharge of 
a debtor extinguishes the légal obligation for payment, the moral obliga- 
tion to pay still rests upon the debtor, and no one can elect for him to 
disregard that obligation. This bas relation solely to the right of a créd- 
iter to recover a personal judgment, for a debt against a discharged bank- 
rupt. But the claim of the complainant, when viewed as based solely 
upon a Personal judgment between the complainant and her husband, is 
altogether ineffectuai against the Richardson mortgage; for the judgment 
was rendered September 10, 1887, and the Richardson mortgage was re- 
corded January 28, 1884. To enable the complainant to recover against 
those who assert the Richardson mortgage, she must maintain and es- 
tablish that her lien springing out of her mortgage was unaff'ected by the 
discharge in bankruptcy of the husband, survived it, and settled down 
upon the propertj' in dispute as soon as it was acquired by him, and be- 
fore the exécution of the Richardson mortgage. The question, then, 
hère presented by the defendant's pleadings, is not whether he can urge 
the discharge, so far as relates to the personal judgment, but so far as it 
relates to property upon which the debt, if discharged, could thereafter 
impress no privilège. 

The plea présents the discharge only as affecting the lien. This plea 
can be urged by any one claiming an interest in the thing adverse to the 
asserted lien, and is properly presented by the respondents. 

The question then is, at the time when Richardson took and recorded 
the spécial mortgage upon the two plantations were they subject to the 
lien of the wife for her paraphemal estate springing out of the $20,000 ad- 
vanced under the marriage contract? It is urged that this debt and the 
individual lien were extinguished hj the discharge in bankruptcy of the 
husband. The argument bas been urged with great force, both orally 
and by brief, that the establishment of the lien of the wife growing out 
of the marriage contract, and under the laws which regulate the rights 
of the spouses inter sese, is in the nature of a provision of the law for the 
support and maintenance of a married woman, and is to be viewed, as 
is her right to dower in the common-law states, as incapable to be af- 
fected by the bankrupt law. But if the law of Louisiana Jeft the wife, 
upon the delivery of her marriage portion to her husband, with a debt, 
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wilich, though existing from husband to wife, was^ in its nature, a debt 
eiiforceable as, and recognized as having the qualities of, an ordinary 
debt, then the debt could be extinguished by the husband's discharge in 
bankruptcy, and with the debt would fall the lien upon the husband's 
property, which could not be continued or revived by any judgment be- 
tween husband and wife to the displacement of the rights of a mortgagee 
under a mortgage already existing. It is not an easy question to solve, 
but I think the décisions of our suprême court bave gone far towards 
settling it adversely to the daims of the wife in this case. In Alling v. 
Egan, 11 Rob. (La.) 244, a wife bad a séparation of property, a judg- 
ment, and exécution against her husband partly satisfied, when the hus- 
band was discharged in bankruptcy. It was held that the balance of 
the debt due by the husband to bis wife was extinguished by his dis- 
charge; that any property acquired by the husband afterwards was free 
from any claim on her part. It is urged in this case there had been no 
séparation of property, and that the wife was not capacitated to consent 
to the discharge of the husband. But the wife may résume at any time 
the administration of her paraphernal property. Rev. Civil Code, art. 
2387, (old art. 2364,) and art. 2391, (old art. 2368.) Nor is the au- 
thorization of the husband necessarj' in the administration of her para- 
phernal property. Diékerman v. Reagan, 2 La. Ann. 440. In case of 
insolvency, she can at will recover judgment against her husband, and 
enforce payment of any debt of the nature of the debt involved in this 
case. Shè is under our law fully capacitated to administer her para- 
phernal estate, and is qualified to do ail that is necessary for that purpose. 
Hence she niight bave proved her debt. In Havsea v. Bryan, 10 La. 
136, there was a debt due a wife from her husband arising from the re- 
ceipt by him of money belonging to her paraphernal estate. This debt 
had been seized and sold under an exécution upon a judgment against 
her. There had been no séparation of property. The court held that 
the debt was subject to seizure, and that the créditer, who had bought 
it at the sherifTs sale, obtained a valid title to it. This case seems to 
dispose of the argument tliat there is any qualitj' impressed upon such 
a debt, by reason of its existing in favor of a wife against a husband, 
which would prevent its extinguishment by any cause which would ex- 
tinguish any other debt; for if it is so independent of the marital rela- 
tions that it may be made to pass from her, and be acquired by her cred- 
itors by suit and seizure, it is difficult to see why it is not, for the same 
reason, capable of being destroyed by the discharge. This décision 
would seem to so characterize the rights of the wife in such a debt that 
to hold that it was extinguished b}' the diicharge of the husband would 
neither give nor take away any quality, but would simply classify it 
among the provable debts according to the qualities which our jurispru- 
dence bas declared it possesses; and, like the case of Porter v. Lazear, 
cited from 109 U. S. 84, 3 Sup. Ct. Rep. 58, would neither dîstroy nor 
impair any rights of married women which are vested by the laws of 
the respective states. Great force is added to this view from the fact 
that, unless it should be held that a wife's debt of such a character as 
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is the one hère submittfid to tHe court was provablé against her husband 
in bankruptcy, an estate ample tb pay her, and without any oùtrank- 
ing privilège, and agaiust a husband who might tbereafter acquire noth- 
ing, might be administered in bankruptcy, and distributed to her ex- 
clusion. It would seem that the congress must hâve intended such a 
debt should be provable. If the debt is provable, it is extinguished 
by the discharge. 14 St. U. S. pp. 525, 533, §§ 19, 34. My conclu- 
sion is that a decree must be entered that the bill be dismissed at the 
complainant's cost. 



United States v. Southern Pac. R. Co. et al., (three cases.) Same 
V. CoLTON MaEBLE AND LiME Co. et al. 

{Circuit Court, 8. D. California. May 37, 1889.) 

1. Public Lauds— Donations— EAiiiKOAD Compakies. 

Act Cong. July 37, lî-etî, granted to the A. & P. Co. every alternate sec- 
tion of public land by odd numbers to the amoimt of 10 sections on each side 
of the road wherever it might pass through a state. If any of thèse sections 
should be already granted, reserved, etc., before the map of the proposed 
route should be filêd, other odd sections might be selected in lieu thereof 
within 10 mi'es on either side of the limits so granted. Whenever and as oft- 
en as a portion of the road 25 miles long should be completed patents were 
to issue for the lands so granted, opposite to and coterminous with the por- 
tion or portions completed. The odd sections so granted were withdrawn 
from entry, etc. By section 18 the S. P. Co was granted the same amount 
of lands, under similar restrictions, and it was provided that neither the prés- 
ent nor prospective rights of the A. & P. Co. should be thereby impaired. 
Hed, that only the odd sections in the strip absolutely granted. and notthose 
in the indemnity strip, were withdrawn from the public domain, and that the 
A. & P. Co., not having complied with the conditions of the grant, had 
neither a présent nor prospective right to any lands in the last-mentioned 
strip, which were therefore still subject to grant. 

3. Same. 

Act Cong. March 3, 1871, granted certain lands to the S. P. Co., to aid it in 
the construction of a branch line, and provided that if its route, when desig- 
nated, should be found to be on the line of another road to which land had 
also been granted. the amount theretofore granted should be deducted from 
the quantity thereby granted to the S. P. Co. so far as their routes should be 
on the same gênerai line. The map of the route of the A. & P. Co. was aft- 
erwards tiled, and the routes of both roads were for some distance on the same 
g<ineral line. The S. P. Co's route included in its 10-mile limit part of the in- 
demnity strip of the A. &P. Co., at points where the A. &P. Co. would hâve had 
the right to make sélections of lands in lieu of oihers already taken up. Held, 
that the S. P. .^o. acquired no rights as to lands in said indemnity strip so far 
as the two routes were on the same gênerai line. 

3. Same— Mbxicak Ghahts. 

Lands claimed to be included in a Mexican grant of a spécifie boundary. 
which grant was subjudice at the time of the grant of March 3, 1871, were 
not public land at that date, and did not pass by the grant though they were 
af terwards held not to be embraced by the Mexican grant. 

4. Samb— Relief against Mistake— Limitation of Actions. 

A bill flled by the United Stt ces as real and not merely nominal complain- 
ant. to repeal patents improperly isaued, is not baired IJy the statute of lim- 
itations or by lâches. 
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In Equity. Bill to repeal patents. 

George J. Denis, U. S. Dist. Atty., and Joseph H. Call, Spécial Asst. 
U. S. Dist. Atty for complainants. 

Joseph D. Redautg, J. D. Bicknell, Anderson, Fitzgerald & Anderson, W. 
D. Gould, Edvdn Baxter, J. L. Marphey, and /. S. Chapman, for défend- 
ants. 

Ross, J. By the hill filed in tbis case the United States seek to annu- 
certain patents issued by them to the Southern Pacitic Railroad Com- 
pany on March 29, 1876, April 4, 1879, and December 27, 1883, re- 
spectively, for lands situated in Los Angeles county, Cal., and to quiet 
plaintiffs' alleged title thereto. To the bill, as araended, demurrers hâve 
been interposed which raise the question of the sufïiciency of the mat- 
ters alleged to entitle the plaintiffs to the relief sought. The allégations, 
in substance, are that congress by an act approved July 27, 186B, en- 
titled "An act granting lands to aid in the construction of a railroad and 
telegraph Jine Irom the states of Missouri and Arkansas to the Pacific 
coast," granted to the Atlantic & Pacific Railroad Company, for the pur- 
pose of aiding in the construction of said railroad, etc., "every alternate 
section of public land, not minerai, designated by oild numbers, to the 
amount of twenty alternate sections per mile on each side of said rail- 
road line, as said company may adopt, through the territories of the 
United States, and ten alternate sections of land per mile on each side 
of spid railroad whenever it passes through any state, and whenever on the 
line thereof the United States bave full title, not reserved, sold, granted, 
or otherwise appropriated, and free from pre-emption or other claims or 
rights at the time the line of said road is designated by a plat thereof 
filed in the ofiice of the commissioner of the gênerai land-oflice, and 
whenever prior to said time any of said sections or parts of sections 
shall hâve been granted, sold, reserved, occupied by homestead settlers, 
or pre-empted, or otherwise disposed of, other lands shall be selected by 
said company in lieu thereof, under the direction of the secretary of the 
interior, in alternate sections and designated by odd nutnbers, not more 
than 10 miles beyond the limits of said alternate sections, and not in- 
cluding the reserved numbers: provided, that ii' said route shall be found 
upon the line of any other railroad route, to aid in the construction of 
which lands hâve been heretolbre granted by the United States, as far 
as the routes are upon the same gênerai line, the amount of land here- 
tolbre granted shall be deducted from the amount granted by this act." 
That by section 4 of the same act it is provided that whenever said At- 
lantic & Pacific Company shall bave 25 consécutive miles of any portion 
of said railroad and telegraph line ready for the service contemplated, 
the presi<lent shall appoint three commissioners to examine the same, 
and if it shall appear that 25 consécutive miles of the road and tele- 
graph line hâve been completed as required by the act, the commission- 
ers shall so report to the président, and patents shall be issued to said 
company, connrmiug thereto "the right and titie to said lands situated 
opposite to and coterminous with said completed section of said road;" 
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and that from time to time, -whenever 25 additional consécutive miles 
shall hâve been constructed, completed, and in readiness, upon like re- 
port patents shall be issued conveying to the company additional sec- 
tions of the land. That by section 6 of the act it is provided that the 
président shall cause the lands to be surveyed for 40 miles in width on 
both si des of the entire line of said road, after the gênerai route shall 
be fixed, and as fast as raay be required by the construction of said rail- 
road, "and the odd sections of land hei'eby granted shall not be liableto 
sale or entry or pre-emption before or after they are surveyed, except by 
said Company, as provided in thiç act." That by section 18 of the same 
act the Southern Pacific Railroad Company was authorized to connect 
with the said Atlantic & Pacific Railroad at such point near the bound- 
ary line of the state of California as they should deem most suitable for 
a railroad line to San Francisco, and was required to hâve a uniform 
guage and rate of freight and fare vpith the Atlantic & Pacific road, and 
was given similar grants pf land, subject to ail the conditions and limi- 
tations provided in the act, and was required to construct its road on the 
like régulations as to time and manner as provided in respect to the At- 
lantic & Pacific road. It is alleged that the Atlantic & Pacific Company 
duly accepted the said grant, and proceeded to construct its road, and on 
or about Mardi 12, 1872, did designate the line of said road by a plat 
thereof filed in the office of the commissioner of the gênerai land-office, 
and that ail the odd sections on each side of said road for 30 miles were 
thereupon withdrawn froni market and reserved from sale. 

The bill, as amended, further allèges that by section 23 of an act of 
congress approved March 3, 1871, entitled "An act to incorporate the 
Texas Pacific Railroad Company, and to aid in the construction of its 
road, and for other purposes," it was provided as follows: 

"That for the purpose of Connecting the Texas Pacific Railroad with the 
city of San Francisco, the Southern Pacific KHilroad Company of California 
is hereby authorized (subject to the laws of California) to construct a line of 
railroad from a point at or near ïehachapa Pass, by way of Los Angeles, to 
the Texas Faciflc Railroad ator near the Colorado river, with the same rîghts, 
grants, and privilèges, and subject to the same limitations, restrictions, and 
conditions as were granted to suid Southern PaeiBc Railroad Company of Cal- 
ifornia by the act of July 27, 1866: provided, however, that this section shall 
in no way affect or impair the rights, présent or prospective, of the Atlantic 
& Pacifie Railroad Company, or any other railroad company." 

The bill, as amended, allèges that the Southern Pacific Company ac- 
cepted this grant, and on April 3, 1871, did designate the line of its 
said road by a plat thereof which it on that day filed in the office of the 
commissioner of the gênerai land-office, and did construct and complète 
the same in the manner and within the time prescribed, except that it 
did not connect with the Texas & Pacific Railroad. It is averred that 
on or about Marcn 29, 1876, April 4, 1879, and December 27, 1883, 
respectively, the commissioner of the gênerai land-of&ce, without any au- 
thority of law therefor, caused certain patents to be signed by the prési- 
dent and by the recorder of the gênerai land-ofiice, and issued the same 
to the Southern Pacific Railroad Companj^ for certain lands situated in 
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the county of Los Angeles, state of California, in odd-number sections, 
witliin 10 miles of the route of the road of said Southern Pacific Com- 
pany, as shown by its designated route of location filed in the office of 
the commissioner of the gênerai land-ofïice pursuant to said act of con- 
gress of March 3, 1871, and which said lands are also within 30 miles 
uf,. but more than 20 miles from, the Une of road of the said Atlantic & 
Pacific Railroad Company, as designated by its plat filed in the office of 
thp commissioner of the gênerai land-office pursuant to the act of July 
27, 1866. ïhe amended bill also avers "that at the time the route of 
location of said Atlantic & Pacific Railroad was filed, on March 12, 1872, 
there was within the twenty-mile or primary limits of said road, situated 
opposite to the tracts described in said pretended patents, a large amount 
of land which had previous to that time been granted, sold, reserved, and 
otherwise appropriated, which amounted to more in the aggregate than 
the amount of the lands described in said pretended patents, but no in- 
demnity land bas been selected in lieu thereof by the government or said 
railroad company;" and that the lands described in the patents hâve at 
ail times been " agricultural lands, and of greater value than other lands 
in the indemnity limits of said Atlantic & Pacific Railroad Company," 
and "bave never been granted, sold, reserved, occupied by homestead 
settlers, pre-empted, or otherwise disposed of by the United States, or by 
the Mexican or Spanish governments, or any other government or author- 
ity, in whole or in part, or any estate or interest therein, otherwise than 
as set forth herein." 

It is further averred that on or about March 27, 1837, Ignacio Palo- 
mares and Ricardo Vejar presented a pétition to Juan B. Alvarado, then 
governor of Upper California under the Mexican government, for a grant 
of the place known by the name of "San José." That thereupon, after 
investigation, such grant was, on April 15, 1837, duly made by Governor 
Alvarado to said Palomares and Vejar of the place called "San José," in 
conformity with the plat attached to the pétition, and within the bound- 
aries therein expressed. That thereafter, and on or about December 16, 
1839, one Louis Arenas and said Ignacio Palomares and Ricardo Vejar 
presented their pétition to the prefect of the district for a grant for the 
land called "San José," ceded by the decree of April 15, 1837, and one 
additional league of grazing land. That subsequently, to-wit, March 
14, 18iO, the then governor of the department of the Californias granted 
the land so petitioned for to said Arenas, Palomares, and Vejar, and that 
thereafter said grant was duly approved by the departmental assembly, 
and juridical possession of said land given to the said grantees. That 
on or about September, 1852, Henry Dalton, Ignacio Palomares, and 
Ricardo Vejar each severally filed his claim for confirmation of cne-third 
of the place called "San José," granted as aforesaid, with the board of 
land commissioners, pursuant to the act of congress of March 3, 1851, 
entitled "An act to ascertain and settle the private land daims in the 
state of California," and thereafter, and on or about January 31, 1854, 
the said board rendered and entered its three several decrees confirming 
to each of said claimants the land applied for. That on appeal to the 
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district court, that court at its Decemberterm, 1854, rentlered its decree 
in each case, affirming that of the board of land conimissioners eonfirm- 
ing to Dalton, Palomares, and Vejar an equal undivided one-third each 
"of the lands of San José, granted by Juan B. Alvarado, governor of Cal- 
ifornia, to Ignacio Palomares and Ricardo Vejar on April 15, 1837, and 
regranted by said governor on March 14, 1840, to said Palomares and 
Vejar and to Louis Arenas, as described in the gran^' first mentioned and 
the map to which the same refers, and which boundaries full^- appear 
from the act of juridical possession," (described substantially as fohows:) 
"Commencing at the ibot of a black walnut tree; thence westerly 9,700 
varas to the toot of liilJs caLed 'Los Lonias delà Puente,' to a la-ge wal- 
nut tre»^ on the slope of a small hill on theside of the road which passes 
from San José to Puente; thence northerly 10,400 varas to the creek (ar- 
royo) San José, opposite a high hill at a large oak; thence easterly 10,600 
varas to the arroyo San Antonio, to two young cottcMiwood trees; tlience 
southerly 9,700 varas to the place of beginning," — from which decree 
there was no appeal, and the same became final. That under the direc- 
tion and on behalf of Ihe United States surveyor gênerai for Califoruia, 
one George H. Thompson, deputy United States surveyor, did, in Au- 
gust, 18B8, so survey and locate the said grant as to include as a part 
thereof ail the lands described in the patents in question, and thereaiter, 
and in the same year, such survey was duly approved by said surveyor 
gênerai, and the same was then spread upon the records of the gênerai 
land-ofïice and of the office of said surveyor gênerai. That subséquent 
to May 1, 1871, the said surveyor gênerai made another survey of s lid 
San José grant, upon which the United Slates did on January 20, 1875, 
issue its patent to said Dalton, Vejar, and Palomares, which patent was 
duly accepted by said clainiants, and which said patent and final sur- 
vey did not include any of the lands described in the patents in question, 
but that ail the said lands "were claimed and occu()ied by said Henry 
Dalton, Ignacio Palomares, and Ricardo Vejar, their heirs and assigna, 
as a partof said San José grant, as petitioned for, granted, and coniirmed, 
located and surveyed, from August, 1868, till March 1, 1872." The 
bill, as amended, also allèges that by the act of congress approved July 
6, 1886, entitled "An act to forfeit the lands granted to the Atlantic & 
Pacific Railroad Company to aid in the construction of a railroad and 
telegraph line from the states of Missouri and Arkansas to the Pacific 
coast, and to restore the same to settlement, and for other purposes,'' ail 
the lands and rights to lands in Calilbrnia theretoibre granted and con- 
ferred upon said Atlantic & Pacific Railroad Company were forfeited, 
resumed, and restored to entry for non-completion of that portion of said 
railroad to bave been constructed in Califoruia. 

By an amrndment to the amended bill it is alleged that the plaintiffs 
hâve elected and do elect "to hold, sélect, reserve, and set apart ail the 
lands in suit herein as a part of said twenty sections per mile granted to 
aaid Alantic & Pacific Railroad Company by said act of congress of July 
27, 1866, and which were deducted and excluded from said grant to 
said Southern Pacific Railroad Company on account of said grant to said 
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Atlantic & Pacific Eailroad Company, and also on account of said San 
José ranch, and the location, claims, and survey thereof;" and further, 
"that the route of the Southern Pacific Railroad Company as designated 
by the plat thereof filed in the office of the commissioner of the gênerai 
land-office as aforesaid, and as located and constructed, is, and it was nec- 
essary that it should be, upon the same gênerai line as that of the said 
Atlantic & Pacific Railroad Company as designated by the plat thereof 
filed by said company as aforesaid, and ail the lands in suit herein are 
situated opposite to that portion of said routes which are upon the same 
gênerai line, and are upon the same side of the designated route of the 
Atlantic & Pacific Railroad Company as the lands idr which that Com- 
pany had a right to sélect indemnity or lieu for prior to July 6, 1886, 
and which right since that time has been in the United States." Allé- 
gations are also made as to the value of tlie lands in controversy, and in 
respect to the claims of the défendants thereto. Three other cases, en- 
titled, respectively, United States v. Southern Pacific R. Co. et als., (No. 67,) 
United States v. Southern Pncifi£ R. Co. et als., (No. 69,) and United States 
V. The Coltvn Marhle & lÂme Co. et als. , (No. 88,) were submitted at the same 
time as the présent case and upon the same arguments, and, as they in- 
volve substantially the same questions, what is hère said will apply to 
them as well. 

While in thèse cases but a comparatively smali amount of land is in- 
volved, the suits, it seems from a décision of the secretary of the in- 
terior rendered June 23, 1888, and reported in volume 6 of the décisions 
of the départaient of the interior, page 816, were instituted by the govern- 
ment to test its right to a large amount of land similarly situa' id. That 
décision was made upon an application on the part of the Southern 
Pacific Railroad Company that it be called on, under the act of congress 
of March 3, 1887, for a reconveyance of the lau(!s which were held by 
the land department to hâve been improperly patented to said company, 
so that upon a refusai to reconvey, suits might be brought by the govern- 
ment to set aside such patents, and that no further patents should be 
issued to said company for lands in the limits of the torfeited grant to 
the Atlantic & Pacific Railroad Company; and also that the then sub- 
sisting withdrawal ol lands within the primary grant limit of the South- 
ern Pacific Railroad, (branch line,) whiuh are also within th ' granted 
and indemnity limits of the Atlantic & Pacific Railroad, should remain 
undisturbed until the rights of the Southern Pacific Company could be 
determined by suits before the courts. The secretary, in deciding upon 
the application, aller dividingthe lands covered by the grants into three 
classes, to-wit: (1) Lands within the common primary limits of the 
grant to the Atlantic & Pacific Railroad Company and of the grant to the 
Southern Pacific Railroad Company, (branch Une;) (2) lands within the 
primary limits of the grant to the Southern Pacific Railroad Company, 
(branch line,) and within the indemnity limits of the grant to the Atlantic 
& Pacific Railroad Company; (3) lands within the indemnity limits of the 
grant to the Southern Pacific Railroad Company, (branch line,) and within 
the primary limits of the grant to the Atlantic & Pacific Railroad Cora- 
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pany, — held that, as to the lands embraced in the first class, as thus 
■divided, for which patents hâve been issued to the Southern Pacific 
Railroad Company, suits should be brought to annul thein, and that ail 
pending sélections of similar lands be canceled, and other unpatented 
lands within said limits be restored to settlement and entry; and that 
the request of the railroad company that such lands be held in réserva- 
tion until the rights of the company thereto could be determined by the 
courts be denied; the secretary basing his conclusions in that regard rapon 
the décisions of the suprême court in the cases oî Railway Go. v. Éail- 
way Co., 97 U. S. 491, and RaUroad Go. v. RaUroad Go., li2 U. S. 720, 
5 Sup. et. Rep. 334. In respect to the lands embraced in the third 
class, the secretary authorized the institution of like proceedings, upon 
the authority of the suprême court in the cases of Railroad Go. v. Rail- 
road Go., 112 U. S. 414, 5 Sup. Ct. Rep. 208, and Railroad Go., v. 
Railroad Go., 117 U. S. 406, 6 Sup. Ct. Rep. 790. In respect to those 
embraced in the second class, while expressing a doubt whether the 
réservation of "prospective rights" (of the Atlantic & Pacific Railroad 
Company) prevented the attachment of the grant of the Southern Pacific 
Company to lands in place, he did not feel disposed todisturb the ruling, 
nmde by the department in the cases of Gordon v. Railroad Go., 5 Dec. 
Dep. Int. 691; of Ooble, 6 Dec. Dep. Int. 679, 812; and of Voss, (de- 
cided December 10, 1887,) — in which cases it was held that lands within 
the indemnity limits of the Atlantic & Pacific Railroad Company were 
excepted froni the opération of the grant to the Southern Pacific Com- 
pany by the proviso to the twenty-third section of the act of March 8, 
1871, although said lands fell within the granted limits of the Southern 
Pacific Railroad, because the Atlantic & Pacific Company had a pros- 
pective right of sélection of said lands whenever its grant should be 
located. But in view of the doubt expressed the secretary concurred in 
the recommendation of the coramissioner of the gênerai land-office that 
the unpatented lands of this class be continued in réservation pending 
adjudication by the courts, or until such time as the department should 
deem it proper to remove the réservation. The views of the department 
in the Gordon, Coble, and Voss Cases were the same as those of the as- 
sibiant attorney gênerai in the case of Railroad Co. v. Railroad Co., 4 Dec. 
Dep. Int. 215, and were also in accord with those of Attorney General 
Garland, given in response to a question submitted to him by the sec- 
retary of the interior, (6 Dec. Dep. Int. 814.) 

The act of July 27, 1866, unlike almost ail other grants of land made 
by congress to aid in the construction of railroads, does not in terms tix 
■a latéral liniit within which the land granted is to be taken; but, read- 
ing sections 3 and 4 of the act together, and remembering whai must 
never be forgotten in the construction of such grants, that the act is a 
law as well as a grant, and that effect must be given to the intention of 
congress in making it, I think a latéral limit of 20 miles is, in effect, 
fixed within which the lands granted are to be taken, with a provision 
for the sélection of indemnity lands, in alternate sections, and designated 
by odd numbers, not more than ten miles beyond the limits of the sec- 
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lions embraced in the primary grant. Taking section 3 of the act alone, 
the grant to the Atlantic & Pacific Company would be precisely like that 
made by the nineteenth section of the act of July 2, 1864, (13 U. S- 
St. 364,) to the Burlington & Missouri River Railroad Company, which 
was under considération in the case of U. S. v. Railroad Co., 98 U. 
S. 839. The grant there was of every alternate section of public land 
(excepting minerai land) designated by odd numbers, to the amount of 
10 alternate sections per mile on each side of the road, on the line there- 
of, which were not sold, reserved, or otherwise disposed of by the United 
States, or to which a pre-emption or homestead claim had not attached at 
the time the line of the road was definitely fixed; and one of the posi- 
tions taken by the governnient in that case was that the grant to the 
Company was only of land situated within 20 miles of the road; but 
the court held that the position found no support in the language of the 
act of congress, which simply declared that a grant is made of land to 
the amount of 10 sections per mile on each side of the road. "The 
grant is one of quantitj'," said the court, "and the sélection of the land 
is subject only to thèse limitations. (1) That the land miist be embraced 
by the odd sections; (2) that it must be taken in equal quantities on 
each side of the road; (3) that it must be on the line of the road; and 
(4) that it must not hâve been sold, reserved, or otherwise disposed of 
by the United States, and a pre-emption or homestead claim must not 
hâve attached to it at the time the line of the road was definitely 
fixed." In the grant to the Burlington & Missouri River Railroad Com- 
pany no indemnity was provided for, as is done by the act of July 27, 
1866, and the act making the grant to that company, in providing for 
the issnance of patents for the lands as the sections of road should 
be completed, did not provide, as does the act of July 27, 1866, for 
the issuance of such patents confirming to the grantee "the right and 
title to said land situated opj)osite to and coterminous with said com- 
pleted section of said road," but the provision there was that such "pat- 
ents shall issue conveying the right and tit^e to said lands to said Com- 
pany on each side of said road, as far as the same is completed, to 
the amount aforesaid." 13 U. S. St. 365. And in the course of the 
opinion (98 U. S. 340) the court laid stress upon the fact that the 
terms of the grant did not require the land to be contiguous to the road, 
and, if not contiguous, said the court, it is not easy to say at what dis- 
tance the land to be selected would cease to be along its line. Nor is it 
without force that in the grant to the Burlington Company no provision 
was made for the sélection of indemnity lands. Being simply a grant 
of quantity, without any limitation as to the distance from the road the 
land should be taken, there was no need for such a provision. In the 
act of July 27, 1866, however, not only is there a provision for the sé- 
lection of land within exlended limits to make up any deficiency aris- 
ing from the disposition of a portion of the granted land between the 
date of the act and the location of the road, of which there would hâve 
been no need had the grant been intended as one only of quantity; but, 
as bas been seen, the provision contained in section 4 of the act for the 
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issuance of patents as the sections of road should be completed refers to 
tlie land granted as being situated opposite to and coterminous with 
such completed sections. Thèse considérations, it seems to nie, justify 
the conclusion that the act of July 27, 1866, in effect, although not in 
terms, fixes a latéral lirait of 20 miles on each side of the road within 
which every alternate section of public land designated by odd numbers 
is granted, with a provision for the sélection of indemnity lands within 
an extended limit of 10 miles. And although the point does not appear 
to hâve been made in any of the cases in which the act of Julj' 27, 
1866, was under considération, the construction above adopted is that 
which bas uniformly been taken by the courts, the land de^jartment, and 
by the only one of the railroad compauies that complied with the con- 
ditions of the grant, and earned the granted lands. 

As appears from the Mil the lands in controversy hère are situated 
along and within 20 miles of the Une of the road of the Southern Pacific 
Eailroad Company as designated by its plat filed April 3, 1871, and as 
thereafter actually constructed, and more than 20 miles from, but within 
30 miles of, the route of the Atlantic & Pacific Company as designated 
by its plat filed March 12, 1872. Had they been situated within 20 
miles of the designated route of the Atlantic & Pacific Company they 
would clearly hâve fallen within the grant to that company, and conse- 
quently hâve beeir excluded from the subséquent grant to the Southern 
Pacific Company; for, if the construction above put upon the act of July 
27, 1866, be the correct one, every alternate section of public land, des- 
ignated by odd numbers, within 20 miles of the line of the road, as defi- 
nitely fixed, would hâve passed to the Atlantic & Pacific Company as of 
the date of its grant. Railroad Co. v. Railroad C'o., 112 U. S. 726, 5 
Sup. et. Rep. 334; Railroad Go. v. Railroad Co., 117 U. S. 408, 6 Sup. 
et. Rep. 790, and cases there cited. It is contended by the government 
that ail public lands designated by odd numbers, and embraced within 
the indemnity liniits of the grant to the Atlantic & Pacific Railroad Com- 
pany are aiso excepted from the grant to the Southern Pacific Railwaj' 
Company by reason of the proviso to the twenty-third section of the act 
of March 3, 1871, which, as has been seen, reads: "Provided, how- 
ever, that this section shall in no way affect or impair the rights, prés- 
ent or prospective, of the Atlantic & Pacitlc Railroad Company, or any 
other railroad company." The reason why, in grants in which a limit 
is prescribed, and ail the alternate odd or even sections within the limit 
are granted, title to such sections attaches as of the date of the grant, 
and why, to lands embraced within the indemnity or lieu liniits, no ti- 
tle attaches prior to sélection, is that in the one case the land granted 
becomes ascertained, and consequently the title thereto fixed and per- 
fected, by the location of the line of the road, whereas in the other case, 
there are no means known to the law bj' which the lands embraced in 
the grant can be ascertained prior to their sélection. Authorities, su]jra. 
To lands to which no title could attach prior to sélection I do not think 
the Atlantic & Pacific Company had, at the time of the grant to the 
Southern Pacific Company, a présent or prospective right. If it had 
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such right to the particular lands in suit it had the same right to ail 
other lands to which the right of sélection might hâve applied. And 
since by the act making the grant the Atlantic & Pacific Company was 
empowered to construct its road along the thirty-fifth parallel of latitude 
to the Colorado river "at such point as may be selected by said company 
for Crossing, thence by the most practicable and eligible route to the Pa- 
cific" océan, the présent and prospective right of that company, prior to 
sélection, might be applied to any public land situated between the Col- 
orado river and the Pacific océan with equal propriety as to the particu- 
lar lands in controversy hère. The elfect of such a holding would be to 
give to the proviso as broad a scope as the granting clause to which it is 
appended. In other words, to hold thaï while purporting to make a 
grant to the Southern Pacific Company to aid in the construction of a 
railroad from a point at or near Tehachapa pass by way of Los Angeles 
to the Texas Pacific Railroad at or near the Colorado river, the grant in 
effect was defeated by the proviso. While the Atlantic & Pacific Com- 
pany had, at the time of the grant to the Southern Pacific Company, a 
clear présent and prospective right to ail lands embraced within the 
primary limits of its grant, I am of opinion, for the reasons stated, that 
it had no right of any nature to any particular pièce of land within the 
indemnity limits prior to its sélection; and, as the lands in question 
hère never were selected by that company, but were selected and (ex- 
cept in one case) patented to the Southern Pacific Company under the 
direction of the land department, that the patents are valid, unless ex- 
cepted from the grant to the Southern Pacific Company by reason of the 
alleged facts respecling the Mexican grant San José, or by reason of that 
provision of the act of July 27, 1866, which déclares "that if said route 
shall be found upon the line of any other railroad route, to aid in the 
construction of which lands hâve been heretofore granted by the United 
States, as far as the routes are upon the same gênerai line, the amount 
of land heretofore granted shall be deducted from the amount gi-anted 
by this act." In the third section of the act of July 27, 1866, is to be 
found the terms of the grant to the Southern Pacific Company, as well as 
that to the Atlantic & Pacific Company, since the act of March 3, 1871 
refers to section 18 of the act of July 27, 1866, and that in turn to the 
third section of the same act for the terms of the grant. 

In addition to the proviso to which the grant to the Southern Pa- 
cific Company was made subject by the act of March 3, 1871, the 
grant to that company was also made subject to the provision that if 
the route it was authorized to designate should be fcund to be upon 
the line of any other railroad route, to aid in the construction of which 
lands hâve been heretofore granted by the United States, "as far as the 
routes are upon the same gênerai line, the amount of land heretofore 
granted shall be deducted from the amount granted by this act." The 
grant to the Atlantic & Pacific Company was the prior grant, and the 
amount of land granted to it was 10 sections per mile on each side of 
its road when it passes through a state. This amount, by the pro- 
vision annexed to the grant to the Southern Pacific Company, is to be 



142 PEDEBAL ilEPOETÉR, vbl. 39. 

deducted from the grant to that company where the routes are upon 
the sanie gênerai line; and, as the grant to the Soxithern Pacific Com- 
pany was also 10 sections par mile on each side of its road, it résulta 
that no land was granted to the Southern Pacific Company where the 
routes of the two roads are upon the same gênerai Une. The allégations 
of the bill, which, upon demurrer, are to be taken as true, being that 
the route of the Southern Pacific Railroad Company as located and con- 
structed is upon the same gênerai line as that of the Atlantic and Pacific 
Railroad Company, as designated under the act of July 27, 1866, and 
that ail the lands in suit herein are situated opposite to that portion of 
said routes which are upon the same gênerai line, I am of opinion that 
in this respect the bill states a good cause of action. I am also of opin- 
ion that the allégations in respect to the Mexican grant San José are suf- 
ficient, if true, to invalidate the patents. The allégations show that that 
grant was sub judice at the date of the grant to the Southern Pacific Com- 
pany, to-wit, March 3, 1871, and that the lands in controversy were 
claimed to be within the boundaries of the Mexican grant up to March 
1, 1872. If such was the fact, the lands in controversy were not public 
lands within the mcaning of the grant to the railroad company. New- 
hall V. Sanger, 92 U. S. 762; Doolan v. Cair, 125 U. S. 618, 8 Sup. Ct. 
Rep. 1228; U. S. v. McLaughlin, 127 U. S. 428, 8 Sup. Ct. Rep. 1177. 
It is argued by counsel for some of the défendants that the San José 
grant was one by spécifie boundaries, and that, it having been ultimately 
ascertained by the government that the lands in controversy were not 
embraced within those boundaries, they were ail the time public lands, 
and therefore subject to the grant to the railroad company. It is for the 
very reason that the grant was one by spécifie boundaries, coupled with 
the alleged fact that the lands in controversy were within the claimed 
îimits of that grant at the time of the grant to the railroad company, 
that prevents the latter grant Ironl attaching to them. Authorities, supra. 
But one other point remains to be considered, and that is that the bill 
shows on its face such lâches as that a court of equity should refuse to 
grant any relief, at least as against those who are purchasers from the 
railroad company. It is sufficient to say in response to this that the 
case hère is not one in which the government has allowed its name to be 
used for the sole benefit of a private person, in which event it would be 
a mère nominal complainant, but hère the government is the real party 
complainant, seeking the enforcemeut of its own rights, and is therefore 
not bound by any statute of limitations nor barred by any lâches of its 
cfiicers, however gross. U. S. v. Beebe, 127 U. S. 338, 8 Sup. Ct. Rep. 
1083. It results from thèse views that the demurrers in each of the cases 
should be overruled, with leave to the défendants to answer within the 
usual time. Ordered accordingly. 
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Farmbes' Loan & Trust Co. ». Chicago, P. &. S. Ry. Co. et. al, 
(Circuit C&urt. W. D. Wisconsin. July 10, 1889.) 

1., EaILROAD COMPANIKS — LAND GrANTS — FOKPBITXTKE. 

The State of Wisconsin granted lands to the Chicago, P. & S. Raiiway 
Company npon the express condition that its road shoiild be completed and 
in operatiou by May 9, 1882, and that it should construct 30 miles of road 
per year on another part of its Une. By act Feb, 16, 1883, the législature de- 
clared the grant forfeited for failure to perform the condition, and granted 
the lands to the Chicago, St. P., M. & O. Company By actMarch 7, 1883. the 
Portage Company's road being still incompleted, the législature confirmed the 
révocation and resumption of the grant attempted by the act of 1883. Held 
that, assuming that the act of 1882 was unconstitutional and void, and that its 
effect was to destroy the crédit of the Portage Company, it did not render le- 
gally impossible the completion of the road within the prescribed time, no 
direct interférence by the authorized agent of the state being shown. 

5. Samb. 

The revocation in the act of March 7, 1883, of the grant to the Portage Com- 
pany, and the confirmation in the same act of the grant to the Omaha Com- 
pany, were équivalent to a revocation made for the first time on that day, and 
to an affirmative grant, at the same time, to the Omaha Company, and the 
validity of that act was not affected by the invalidity of the former act. 

3. Samb— iNFLtiENCiNG Lbgislaturb. 

The validity of the act of the législature in declaring the forfaiture cannot 
be afEected by the fact that it was infiuenced or misled by false représenta- 
tions made to its members by the Omaha Company respecting the intentions, 
flnanoial condition, etc., of the Portage Company. The judiciary cannot in 
this manner interfère with the législative department. 

4. Samb. 

An adjudication as to rights acquired by individuals under public enact- 
ments, based npon an inqniry as to whether those individuals made false rep- 
résentations to the législature, or as to whether the législature was probably 
influenced by such représentations, is an indirect interférence with the power 
of the législature, acting within the limits of its authority, to enact such laws 
as it deems best for the gênerai good. The courts must, of necessity, présume 
(whatever may be averred to the contrary) that no gênerai statute is ever 
passed either for want of information upon the part of the législature or be- 
cause it was misled by the false représentation of lobbyists or interested 
parties. 

6. Same— CoNSTiTUTioNAL Law. 

Législative enactments relating to public objects, so far as they confer 
rights upon individuals, must stand, if they be constitutional. without any 
attempt upon the part of the courts *o conjecture or ascertain what the mem- 
bers of the législature would or would not hâve done under any given state 
of facts established by extrinsic évidence. 
6. Samb^Pbepormanob of Condition by Another. 

The facts that in January, 1883, the Omaha Company became the principal 
créditer and owner of ail the stock of the Portage Company, and that during 
that year it built its own road, in its own behalf, parallel to and only a few 
yards from the halfgraded line of the Portage Company, for the required dis- 
tance, do not entitle the latter company to invoke the principle that where a 
condition is performed by a person interested it is at an end. 

In Equity. On final hearing. 

The Farmers' Loan & Trust Company, a New York corporation, brings 
this suit in its capacity as trustée in a mortgage or deed of trust, exe- 
cuted January 1, 1881, by the Chicago, Portage & Superior Raiiway 
Company, a corporation of Illinois and Wisconsin, having power to con- 
struct and equip a railroad from the city of Chicago to a point on the 
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north Une of the former state, at.or near the village of Genoa, Wis., 
thence by the way of Portage to Superidr, at the west end of Lake Supe- 
rior. The object of the mortgage was to seeure the payment of the prin- 
cipal and interest of negotiable bonds which the railway companj' pro- 
posed to issue, to the araount of $10,200,000, and to that end it con- 
veyed to the plaintiff, as trustée, its entire road, together with ail lands, 
land grants, franchises, privilèges, powers, rights, estate, title, interest, 
and property belonging or appertaining thereto, including acertain grant 
of lands made by the United States to the stateof Wisconsin, and bythe 
latter to the mortgagor company The mortgage authorized the trustée, 
upon default in the payment of interest, to enter upon the premises, and 
also, in certain contingencies, to sell the mortgaged property. It pro- 
vided, among other things, that the right of action under it shall be 
vested exclusively in the plaintiff and its successors in trust, and that 
under no circumstances should individual bondholders institute a suit, 
action, or other proceeding, on or under the mortgage, for the purpose 
of eniorcing any remedy therein provided. The bill shows that bonds 
to the atnount of $5,000,000 were executed, and a part of them issued 
and sold; and that, in respect to the latter, the mortgagor company 
(which will be called the "Portage Company") was in delaidt as to in- 
terest. It is alleged that the deiendant the Chicago, St. Paul, Minne- 
apolis & Omaha Railway Company (which will be called the "Omaha 
Company") wronglully claims to be tiie owner of the lands granted by 
the State to the Portage Compnny, such claim being founded upon en- 
actments of the législature of Wisconsin which, the plaintiff avers, are 
unconstitutional, nuU, and void. It is also alleged that, even ifsaid en- 
actments vested the légal title in the Omaha Company, the latter, for 
reasons to be herealter stated, ought not to be permitted by a court of 
equity to hold the lands or their proceeds against the plaintiff and the 
creditors of the Portage Company. A decree is asked declaring this mort- 
gage or deed of trust to be a first lien on the lands, including such as 
had been or might be certitied to the state by the United States as in- 
demnity lands under the above grant. In connection with this gênerai 
outline of the présent suit, it is necessary to state the history of thèse 
lands as disclosed by the législation of congress and of this slate. By an 
act of congress approved June 3, 1856, there was granted to Wisconsin, 
for the purpose of aiding in the construction of a railroad from Madison, 
or Columbus, by the way of Portage City, to the St. Croix river or lake, 
between townships 25 and 31 , and from thence to the west end of Lake 
Superior, and to Bayfield, and also from Pond du Lac, on Lake Winne- 
bago, northerly to the state line, every alternate section of land desig- 
nated by odd numbers, for 6 sections in width, within 15 miles on each 
side of said road, respectively; the lands to be held bythe state, subject 
to the disposai of the législature, for no other purpose than the construc- 
tion of the road for which they were granted or selected, anddisposed of 
on]/ as the work progressed. The fourth section provided that the lands 
bedisposed of by the state only in mannerfoUowing, — thafis to say, that 
a quantity not exceeding 120 sections, and included within a continuous 
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length of 20 miles of the roads, respectively, might be sold; and when the 
governor certified to the secretary of the interior that any 20 continuons 
miles of eitherroad werecompleted, thenanotherlikequantity of theland 
granted might be sold; and so, from time to time, until the roads vvere 
completed, and, if they "are not completed within ten years, nofurther 
sales shall be made, and theland unsold shall revert tothe United States." 
11 St. 20. By an aet of the Wisconsin législature, approved OctoberS, 
1856, the lands, rights, powers, and privilèges granted by congress were 
accepted upon the terms, conditions, and réservations contained in the 
act of June 3, 1856, and the state assumed the exécution of the trast 
thereby created. Laws Wis. 1856, p. 137. On the 2d of March, 1858, 
the state filed in the gênerai land-office of the United States a map fixing 
the definite location of the railway under the act of congress of June 3, 
1856. By an act approved May 5, 1864, congress enlarged the grant of 
lands in aid of the construction of a road running northerly from the St. 
Croix river or lake. The first section of that act granted to Wisconsin 
for the purpose of aiding in the construction of a railroad from a point 
on that river or lake, between townships 25 and 31, to the west end of 
Lake Superior, and from some point on the hne of the railroad, to be se- 
lected by the state, to Bayfîeld, every alternate section of public land 
designated by odd nurabers, for 10 sections in width, within 20 miles 
on each side of said road, deducting lands granted for the sanie purpose 
by the act of congress of June 3, 1856, upon the same terms and condi- 
tions as are contained in that act; the state to bave tiie right of selecting 
other lands, nearest to the tier of sections above specified, in lieu of such 
of those granted as should appear, when the Une or route of the road was 
defiuitely fixed, to bave been sold, or otherwise appropriated, or to which 
the right of pre-emption or honiestead had attached; which lands "shall 
be hcld by said state for the use and jjurpose aforesaid." The time lim- 
ited for thé completion of the roads, specified in the aet of June 3, 1856, 
was extended to a period of five j'cars from and after the passage of the 
act of 1864. Section 5. The seventh section is in thèse words: 

"That whenever the companies to which this grant is made, or to which 
the samp maj' be transferred, shall hâve eompletid twenty consécutive miles 
of any portion of said railroads, siipplied with ail necessary drains, cnlverts, 
viaduets.crossings.sidings, bridges, ttun-outs, wateiing-places, dépôts, eqiilp- 
mi^nts, furniîure, and ail other appurtenances of a lirsl-elass railroad, patents 
shall issue coaveying the right and title to said lands to the said conipanyen- 
titled thereto, on each side of the road, so far as the same is completed, and 
coterminous with said completed section, not exceeding the amount aforesaid, 
and patents siiail in like nanner issue as each twenty miles of said road is 
completed: provided, however, that no patents shall issue for any of said lands 
unless there shall be presented to the secretary of the interior a statement, 
veritied on oath or affirmation by the président of said company, and certified 
by the governor of the state of Wisconsin, tliat such twenty miles hâve been 
completed in the manner required by this act, and setting forth with certainty 
the points where such twenty miles begin and where the same end; which 
oath shall be taken before a judge of a court of record of the United States." 

The eighth section provided that the lânds granted should, when pat- 
ented as provided in section 7, be subject to the disposai of the compa- 
v.39F.no.3— 10 
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nies respectively entjtledlthereto, forthepurpases aforesaid;, and no other, 
and that the railroada be and;, remain public highways for the Use of the 
government of the ]LJ:i;iited States, free from charge for the transportation 
of its property or troops., ; JS St- 66. By a joint resolution ofits légis- 
lature, approved March 20, 1865, the state acceptedthe grant made by 
the act of May 5, 1864, subject to the conditions prescribed by congress, 
(Gen. Lavvs Wis. 1865, p. 689,) and on the 6th day of May, 1865, filed 
in the gênerai land-ofBce of the United States a certificate adopting the 
location on the map previously filed as the definite location under the 
last act. That map and location were accepted and approved by the 
secretary of the interior. A subséquent act of the législature, approved 
March 4, 1874, and published March 11, 1874, c. 126, (Laws Wis. 
1874, p. 186,) granted to the North Wisconsin Railvvay Company, for 
the purpose of enabling it to complète the railroad then partially con- 
structed by it, ail the right, title, and interest the state then had or 
might thereafter acquire in and to the lands granted by the acts of con- 
gress to aid in the construction of a railroad from the St. Croix river or 
lake, between townships 25 and 31, to the west end of Lake Superior and 
Bayfield, "exceptthosé herein granted to the Chicago & Northern Pacific 
Air-line Railway Company." The eighth, ninth, twelfth, and fifteenth 
sections of that act are as follows: 

"Sec. 8. There is hereby granted to the Chicago & Northern Pacific Air- 
Line Railway Company ail the right, title, and interest wliich the state of 
Wisconsin now bas, or may hereaiter acquire, in or to that portion of the 
lands granted to said state by said two acts of congress as is or can be 
made applicable to the construction of that part of the railway of said Com- 
pany lying between the point of intersection of the brandies of said grants, 
as flxed by the surveys and maps on file in the land-offlce at Washington, and 
the west end of Lake Superior. ïhis grant is made npon tlie express condi- 
tion that said company shall conatruct, complète, and put in opération that 
part of its said railway above mentloned as soon as a railway slndl be con- 
structed and put in opération from the city of Hudson to said point of inter- 
section, and within flveyears from its acceptance of said lands, as herein pro- 
vided, and shall also construct and put in opération the railway of said com- 
pany from Genoa northerly, at the rate of twenty miles per year. Sec. 9. The 
governor is hereby authorized and directed, upon the présentation to him of 
satisfactory proof that twenty continuons miles of that part of the railway of 
said Company flrst above mentioned hâve been completed in accordance with 
said acts of congress and this act, to issue and deliver, or cause to be issiied 
and delivered, to said company patents in due form from said state for two 
hundred sections of said land, and thereafter, upon the completion of twenty 
continuons rtiilesof said railway, he shall issue, or cause to be issued and de- 
livered, to said company, patents fOr two hundred sections of said lands, and 
on the completion of that part of the railway of said company lying between 
said point Of intersection and the west end of Lake Superior he shall issue 
and deliver, or cause to bé issued and delivered, to said company patents for 
the residue of Said' lands hereby granted to said company. " "Sec. 12. The 
said Chicago & Northern Pacific Air-Line Railway Company shall, within 
sixty days from and after the passage of this act, filé with the secretary of 
state a résolution duly adopted by theboard of directors, accepting this grant 
upon the terms and conditions herein contained, and shall also, within said 
sixty days, give to the state of Wisconsin such security for the completion of 
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that portion of its railway lying between said point of intersection and the 
west end of Lake Superior, in accordance vvith the provisions of said acts of 
coiigress and tliis act, as shall be required hy tiie governor: provided, how- 
ever, that said security stiall be of no force or effect until congress shall hâve 
passed an act renewing said grants or extending the time for the construc- 
tion of said road, or until it shall hâve been decided by the suprême court of 
the United States that the présent title of the state is absolute and indefeas- 
ible; and upon the failure of said company to file said resolution, and to give 
the said security withiu the time hereinbefore limited, this act shall be of no 
effect so far as it grants to said company any interest in or rigbt to said lands." 
"Sec. 15. ïhis act shall take effect and be in force from and after ils passage 
and publication." 

The bond required by the twelfth section of the above act was ap- 
proved by the governor and filed May 9, 1874. Prier to March 16, 
1878, the Chicago & Northern Pacific Air-line Railway Company changed 
its name to that of the Chicago, Portage & Superior Railway Companj' 
By an act of the Wisconsin législature, aj^proved on the day last naraed, 
and published March 28, 1878, the time limited by the act of March 4, 
1874, l'or the construction and completion of the railway of the Chicago, 
Portage & Superior Railway Company, was extended three years. Laws 
Wis. 1878, p. 442. By the first section of an act of the législature, ap- 
proved February 16, 1882, c. 10, (Laws Wis. 1882, p. 11.) it was de- 
clared that the grant of lands made to the Chicago, Portage & Superior 
Railway Company by the act of March 4, 1874, "is hcreby revoked 
and annulled, and said lands are hereby resumed by the state pf Wiscon- 
sin." The second section is in thèse words: 

"There is hereby granted to the Chicago, Saint Paul, Minneapolis & Omaha 
Eailway Company ail the right, title, aniJ intnrest which the state of Wiscon- 
sin now has, or may hereafter acquire, in and to the lands granted to said 
state by acts of congress, approved June 3, 1836. and May 5, 1864, to aid in 
the construction of a railioad from the Saint Croix river or lake to the v/est 
end of Lake Superior and Bayfield, which are applicable under said acts of 
congress to the construction of that portion of said railroad, from the Saint 
Croix river or lake to the west end of Lake Superior, which lies between the 
point of intersection of said last-named railroad by the Bayfleld branch, as 
flxed by ihe surveys and maps of said railroad and the branch on file in the 
gênerai laiid-offlce in Wiisliington, and the west end of Lake Superior. This 
grant is upon the express condition that tlie said Chicago, St. Paul, Minne- 
apolis & Omaha Railway Company shall coutinuously proceed with the con- 
struction of the lailroad now in part constructed by it between said point of 
intersection and the west end of Lake Superior, and shall complète tlie saine 
so as to admit of the running of trains thereover on or before the Ist day of 
December, A. D. 1882. " 

The seventh section provides that "sections 8, 9, and 10 of said chap- 
ter 126 of the Lawsof 1874, and ail acts and parts of acts in any manner 
contravening or conflicting with the provisions of this act, are hereby 
repealed." By an act of the Wisconsin législature, approvad March 5, 
and published March 7, 1883, it was declared: " 

"Section 1. The révocation, annulment, and resumption made by section 
1 of chapter 10 of the Laws of Wisconsin for the year 1883, of the land grant 
mentioned in said section, are hereby fuUy in ail things conlirmed. Sec. 2. 
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The grant of land made by said chapter 10 of the Laws of 1882, to the Chi- 
cago, St. Paiil, Minneapolis & Omaha Railway Company, is hereby iu ail i*e- 
spficts fully conftrmed. Sec. 3. AU àcts and parts of aots interfering or in 
any lïianner contlicting with the provisions oi' this act are hereby repealed. 
Sec. 4. This act sliall take elïect and be euforeed f rom and after its passage 
and publication." 

Turner, Lee & McClure and E'U)ing & Southurd, for complainant. 
0. M. Osborn and S. U. Pinney, for défendants. 

Mr. Justice Haklan, after stating Ihe facts in the foregoing language, 
delivered the opinion of tlie court. 

It will be seen from the above statement tliat the grant in the eighth 
section ofthe act of the Wisconsin législature of March 4, 1874, em- 
braced so mUch of the lands granted by the acts of congress of June 3, 
1856, and May 5, 1864, as were applicable to the construction of the 
part of the road of the Portgage Company "lying between the point of 
intersection of the branches of said grants, as fixed by the surveys and 
maps on file in the land-ofRce at Washington, and the west end of I^ake 
Superior," a distance of about 65 miles. That is the road to wbich this 
suit relates. According to the most libéral construclion of the act of 
March 4, 1874, and that of March 16, 1878, the time limited for the 
completion of that road expired, at least, in May, 1882, eight years 
after the railwaj' Company filed its bond, as required by the ninth sec- 
tion of the act of 1874. It is conceded that the Portage Company never 
completed its land-grant division; nor did it ever construct any part of 
the road from Genoa northerly, as required by the act of 1874. The 
bill allèges that the Portage Company broke down in the monetary panic 
of 1873-74, under a large load of debts and embarrassraents, and lay 
dormant until late in the year 1880, when its stockholders employed 
one Gaylord to find parties able and disposed to revive it and put it on 
the way of success; that the work of its rehabilitation had so far pro- 
gressed that in the fall of 1881, and early in 1882, the conipany bor- 
rowed large sums of money, and expended them in pushing the con- 
struction of the land-grant division in which it was interested; that, on 
the 19th of January, 1882, more than one-half of the suhdructii,re of 
that division had been completed; thatat the time last named more than 
1,600 men were at work upon it, and its construction, in ample time 
to lay the rails and complète the division before May 5, 1882, was as- 
surée!. It is further alleged that the Portage Company would hâve com- 
pleted its land-grant road but for the following causes: (1) The passage 
by the state législature ofthe act of February 16, 1882, revokmg and 
annulling the grant contained in the act of March 4, 1874, which de- 
stroyed the crédit of the company while actively engaged, under niany 
disadvantages, in the construction of its road. (2) That the Omaha 
Company ,4|its agents and emissaries, interfered with and defeated the ef- 
forts of the Portage Company to complète its road within the required 
time. 

Although the act of June 3, 1856, provided that if the roads therein 
named were not completed within 10 years no further sales should 
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be niade, and the lands unsold should reyert to the United States, and 
altliough the only extension of the period for such completion ever 
made by congress was for five years from and after the passage of the act 
of May 5, 1864, no question is made in the présent suit as to the title 
of thèse lands being in the state, at the date of the passage of the act of 
March 4, 1874, for ail the purposes indicated in the acts of congress. 
This. perhaps, is because of the décision in Schulenberg v. liarriman, 21 
Wall. 44, in which the court had occasion to interpret the acts of June 
3, 1856, and May 5, 1864, holding that the requirement that the lands 
remaining unsold after a specified time shall revert to the United States, 
if the road be not then completed, to be nothing more than a provision 
that the grant shall be void if a condition subséquent be not performed; 
that, when a grant upon condition subséquent proceeds from thegovern- 
ment, no individual can assail the title upon the ground that the grantee 
has failed to perform such condition ; and that the United States having 
taken no action to enforce the forfeiture of the estate granted, "the title 
reniained in the state as completely as it existed on the day when the 
title by location of the route of the railroad acquired précision, and be- 
came attached to the adjoining alternate sections." See, also, McMicken 
V. U. S., 97 U. S. 204, 217; Grinnell v. RaUroad Co., 103 U. S. 739, 
744; Van Wyck v. Knevals, 106 U. S. 360, 368, 1 Sup. Ct. Rep. 336; 
Railroad Co. v. McGee, 115 U. S. 469, 473, 6 Sup. Ct. Rep. 123. Thèse 
authorities also indicate the mode in which the right to take advantage 
of the non-performance of a condition subséquent, annexed to a public 
grant, may be exercised, namely, " by judicial proceedings authorized 
by law, the équivalent of an inquest of office at common law, finding the 
fact of forfeiture, or adjudging the restoration of the estate on that 
ground," or by "législative assertion of ovvnership of the property for 
breach of the condition, such as an act directing the possession and ap- 
propriation of the property, or that it be offered for sale or settlement. " 

The questions to which the attention of the court has been principally 
directed relate, more or less, to the act of February 16, 1882, revoking 
and annulling the grant to the Portgage Company. The main contention 
of that Company is that the grant of 1874, the acceptance thereof, and 
the bond given for the performance of the condition as to the construc- 
tion of the land-grant division, constituted a contract, entitling it to earn 
the lands by completing the 65 miles of railway, to the west end of Lake 
Superior, by May 5, 1882, without opposition or hindrance on the part 
of the state; consequently, it is argued, the forfeiture declared by the 
act of 1882 inipaired the obligation of that contract, and was unconsti- 
tutional and void. 

On the part of the Omaha Company it is contended that one of the 
conditions of the grant to the Portage Company was that it would con- 
struct and put in opération its road from Genoa northerly at the rate 
of 20 miles each year; that no part of that road had been constructed 
when the act of 1882 was passed: and that by reason of such default 
the state had the right to withdraw the grant from the latter company 
without regard to what had or had not been donc towards the coustruc- 
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tionof ifs lànd-grant division. To this the plaintiff replies that the 
obligation which the Portante Company assumed with référence to its 
road from Genoa northerly was not made, nor intended to be made, a 
condition bf its right to earn the lands applicable to that part of the road 
bttween the point of intersection of the Bayfield branch with the branch 
extending'to the vvest end of Lake Superior, and that, consistently with 
the acts of congress, the state conld not make the right to earn thèse 
lands dépend upon the construction of any part of its line except that 
which congress intended to aid by the grant. 

It is also contended by the Omaha Company that the grant to the 
Portage Company was beyond the power of the state to make; that the 
mode in which the state disposed of the lands to the latter company was 
inconsistent with that prescribed in the act of congress, — that is, that 
the state had no authority, in advance of the completion of the road, to 
dispose of the land, by sale, conveyance, or olherwise, beyond 120 sec- 
tions, or to make any additional contract in respect to their disposition. 
To this the plaintiff replies that the act of 1864, by necessary implica- 
tion, permitted the state to dispose of the lands, subject to the condi- 
tions of the grant, as to the time when the absolute title should pass 
from the state to the corporation earning theni, and as to the time within 
which the road should be completed. Such, it is claimed, was ail that 
was donc by the act of 1874. 

As will be seen from the views hereafter expressed, touching other 
questions, it is not necessary to décide whether the eighth section of the 
act of 1874 made the construction by the Portage Company of its road 
from Genoa northerly a condition of the grant to it of thèse lands, or 
whether such a condition could bave been legally imposed by the state. 
The court is inclined to the opinion that, if the Portage Company had 
duly performed the condition prescribed as to the completion ot its land- 
grant division, its right to the lands applicable to that division, and ex- 
pressly set apart to aid in its construction, would not bave been affected 
by its failure to construct the Genoa branch. But the décision will not 
be placed upon that interprétation of the législation in question. 

Nor will it be necessary to détermine the other questions above stated,. 
nor the question as to the validity of the revocation contained in the act 
of February 16, 1882; for if it be assumed that such revocation was a 
nullity, as impairing the obligation of the alleged contract between the 
Portage Company and the state, especiaily because made before the ex- 
piration of the period limited for the completion of its road, and while 
the company was engaged in constructiug it; if the mode in which the 
etate disposed of the lands to the Portage Company be conceded to bave 
been consistent with the acts of congress; and if the authority of that 
company to mortgage the lands in order to raise money for the construc- 
tion ofthe road be admitted,— still there reraain, in the way of grauting 
the relief sought, thèse stubborn, indisputable facts: 

Mrst, that no corporation could acquire, and therefore could not pass, 
an interest in the lands, except subject to the condition prescribed in 
the act of the state législature as to tlie time within which the land-grant. 
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division should be completed, and therefore subject to the right of the 
state, in some appropriate mode, to résume its ownersbip and possession 
of the lands for any substantial failure to perform that condition. 

Second, that the road was not construçted or completed within the 
time prescribed by the acts of March 4, 1874, and March 16, 1878. 

Third, that after the expiration of that period the révocation, annul- 
ment, and resumption declared by the act of February 16, 1882, and 
the grant in the same act to the Omaha Company, were in ail things con- 
hrmed by the act of March 5, 1883, which, besides, repealed ail pre- 
vious acts interlering with or in any manner conflicting with such act of 
confirmation. 

If the act of February 16, 1882, was a valid exercise of power by the 
législature, that, plainly, is an end of thisbranch of the case; but if it was 
unconstitutional and void, upon any ground whatever, its passage did 
not in a légal sensé deprive the Portage Company of the right to proceed 
with the work of construction, and by completing the road within the 
required time become entitled to receive patents, or to compelany cor- 
poration or persons to whom patents were wrongfully issued to surren- 
der the title. The validity and effect of the confirmatory act of March 
5, 1883, does not dépend upon the validity of the act of February 16, 
1882; for, if the latter act was void, it was elearly within the power 
of the législature, by the act of 1883, — neither the road, nor any 20 
continuons miles thereof, having at its date been completed by the 
Portage Company, — to withdraw or annul the grant to that company, 
and to make a new grant of the lands to another corporation. The revo- 
cation in the act of March 5, 1883, of the grant to the Portage Company, 
accompanied by a confirmation, in the same act, of the grant of the 
same lands to the Omaha Company, was équivalent to a revocation, made 
for the first time on that day, and to an affirmative grant, then, for the 
first time, to that company. The passage by the législature, in 1882, 
of an act that was void did not prevent it from passing a valid act in 
1883, touçhing the same subject. In Strotherv. Lucas, 12 Pet. 454, it was 
said: 

"That a grant may be made by a law, as well as a patent pursuant to a 
law, is undoubted, (Fletcher v. Peck, 6 Oranch, 128;) and a confirmation by 
a law is as fully, to ail inteuts and purposes, a grant as i£ it contained in terms 
a gr;mt de novo." 

See, also, Pidd v. Seabury, 19 How. 323, 334; Langdeau v, Hanes, 21 
Wall. 521, 630; SlideU.v. Grandjean, 111 U. S. 412, 439, 4 Sup. Ct. Rep. 
476; Whilney v. Morrow, 112 U. S. 693, 695, 5 Sup. Ct. Rep. 333. 

It results from what bas been said that, unless restrained by some légal 
obligation or contract from revoking the grant to the Portage Company, 
after the expiration of the time liniited for the completion of the road to 
the west end of Lake Superior, the power of the state to pass the act of 
March 5, 1883, cannot be questioned. Were the hands of the state tied 
by any such obligation or contract? It has already been said that the 
mère revocation of February 16, 1882, if invalid, did not put the state 
uuder any légal obligation to forbear the exercise of aiij power it had 
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after, aiid by reason of, the failure of that company to complète its land- 
grant road within the tiine stipUlated. 

Assuming that the completion of the road, within the time limited, 
■was rendered impossible by the act amiuUing the grant made to the Port- 
age Company, it is contended that the case cornes within tbe familiar 
rule that"where a condition subséquent be possible when raado, and 
becomes impossible by act of God or theking's enemy,or the law,or the 
grantor, the estate, having once vested, is not thereby divested by the fail- 
ure, but becomes absolute;" citing Co. Litt. 206a, 2066; 4 Kent, Gonim. 
130; Davis v. Gray, 16 Wall. 230, 231. This rule cannot be applied 
to the présent case. It is not to be disputed that the revocation of the 
grant to the Portage Company had an injurious effect upon its crédit. 
But, in a légal sensé, such revocation by an unconstitutional, void act 
of législation — vvhich the plaintiff afhrms the act of February 16, 1882, 
to bfc — cannot be said to bave made impossible the performance of the 
condition upon which the company's title to the lands depended. ïhe 
attempted revocation by the législature, in 1882, and the loss by the com- 
pany of crédit in financial circles, do not, in law, hold the relation of 
cause ami effect. The contrary view is not sustained by Davis v. Gray, 
16 Wall. 203, 230. WLJle the court there recognized the rule excusing 
the performance of a condition subséquent where performance was ren- 
dered impossible by the act of the law or of the grantor, it ivas alleged 
in the biil, and admitted by the demurrer, that the state, by plunging 
her people into civil war, had herself prevented the railroad company 
from earning the grant of lands made in aid of the construction of its 
road. A condition of war, it was conceded, wholl}' precludi'd the com- 
pletion of the road. But, even in that case, performance within a rea- 
sonable time was held to be essential to any claim to bave the bene- 
fit of the grant. Hère there bas not been performance by the Portage 
Company in respect to any part of its land-grant division. If the act of 
1882 was void, and if, despite its passage, the Portage Company had 
completed the road within Ihe required time, it wouiil not be disputed 
by the plaintiff that, as between the company and the state, or any otber 
grantee of the fetate, the équitable title to lands would bave been in that 
company. Its misfortune — assuming the représentations as to its gên- 
erai financial condition to be true — was, that it had no crédit of consé- 
quence exceptsuch as it got from the state's grant of lands; a circum- 
stance that cannot control the détermination of the question whether 
the act of 1882, in a légal sensé, rendered it impossible to complète 
the road in time. If this be not so, it would follow that the act of 1882 
would excuse or not excuse the failure of the Portage Company to com- 
plète the road within the time as the évidence was the one way or the 
other touching its financial ability to hâve done so, apart from the 
crédit given by the grant of the lands in dispute. But the rule invoked 
by the plaintiff surely does not rest upon such a shifting foundation. 
Within that rule the impossibility to perform a condition subséquent is 
either one arîsing from some obstacle interposed by the grantor, actually 
precluding or preventing performance by the grantee, or one that en- 
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sues, as matter of law, from something tbat the grantor did or caused 
to be done. There is no claim of actual interruption by the ofRcers or 
agents of the state of the construction of the road, and, assuming the act 
of 1882 to hâve been unconstitutional, it cannot be true, in any légal 
sensé, that non-performance of the condition, as to the completion of the 
road within the prescribed time, resulted from the mère passage of that act. 
It remains to eonsider other aspects of the case that hâve been pre- 
sented with marked ability by the counsel for the plaintifï. It is con- 
tended, in substance, that the forfaiture of the land grant was caused by 
false représentations made to the législature by the Omaha Company, 
which desired the translér of the grant to itself to aid in the construction 
of its own road, and that that company, by lictitious suits, and by cor- 
ruptly conspiring with officers of tlie Portage Company, wrongfully and 
fraudulently prevented the latter company from perl'orming the condi- 
tion in respect to the time within which the road was to be completed. 
Consequently, the lands and their proceeds should be subjected by a 
court of equity to the debts of the Portage Company, secured by its land 
mortgage. The principal allégation of the bill as to what the Omaha 
Company did is; 

"Furthermore, it, and at its instance others employer! by it, and espcciiiny 
the said A. A. Jackson and C. J. Barn'S, wiio were well known as ottic'^rs of 
the Portage Company, and understood ta be autliorized to sp ak in its behalr', 
faieely represented to members of said législature that the Portaye Company 
had maile no substantial progress towarrla the construction of said l;ind-grant 
division, and never had any considérable niunb-r of iiien at work tlier on, and 
was wholly wiihout nieans or crédit to proseciUesaid work; that it liad at last 
voluntarily and tinally abandoned ail attempt to constrnct the same, and that it 
was willing to hâve tlie grant to it forfeited and given to the Omaha Com- 
pany; whereupon, the législature of Wisconsin, relying on tliese taise repré- 
sentations, and without inquiry or hearing, hurriedly pMSsed the act of Feb- 
ruary 16, 18y2, above naraed, to forleit the said land grant of the Portage 
Company and tonfer it on the Omaha Company." 

Undoubtedly the Omaha Company was both willing and anxious that 
this land grant should be wrested from the Portage Company and trans- 
ferred to itself, and to eff'ect that end it appeared by its agents beiore lég- 
islative committees for the purpose of showing that the Portage Comi)any 
did Liot bave the means or crédit necessary to construct, and never would 
construct, the road in question within the time fixed; and it may be as- 
sumed, for the purposes of this case, that the agents of the Omaha Com- 
pany made représentations as to the condition oi the other company that 
were not in ail respects consistent with the truth or with fair dealing. 
Still the question arises, how is a judicial tribunal to ascertain the ex- 
tent to which the action of the législative department in revoking this 
grant was controlled or influenced by représentations made to its mem- 
bers by the Omaha Company about the other company? Can the courts, 
in any case, assume that the législature was not iully informed when it 
passed a statute relating to public objects, as to every fact essential to an 
intelligent détermination of the matters to which that statute relates? 
Must it not be conclusively presumed that in disposing of lands held in 
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trust for public purposes it was controlled entirely by considérations of 
tbe public good, aiid not in any degree by false représentations of indi- 
viduels having private ends to snbserve, and having no spécial concern 
either for tbe gênerai welfare or for tbe rigbts of other individuals? 

Thèse questions are ail answered in numerous adjudged cases, the lead- 
ing one of whicb is Fletcher v. Peck, 6 Cranch, 87, 129, 130. That was 
an action for breach of certain covenants in a deed made by Peck for 
lands embraced in a purchase by Gunn and others from the state of 
Georgia, under an act pa,ssed by the législature of that state. One of the 
covenants alleged to bave been broken was that ail the title the state ever 
had in the premises had been legally conveyed to Peck, thegrantor. It 
was assigned, in substance, as a breach of that covenant that the act 
there in question was a millity, and so the title of the state did not pass 
to Peck, because its passage was procured by corruption and undue in- 
fluence used by the original grantees from the state upon niembers of 
the législature. Chief Justice Marshall, speaking for the court, said. 

"That corruption should find its way into the government of our infant re- 
publics, and coiitamiiiate the very source of legislalion, or thut impure mo- 
tives should contribnte to the passage of a law, or the formation of a législa- 
tive contract, are circumstances most deeply to be deplored. Hcuv far a court 
of justice would in any case be compétent, on proceedings instiluted by the 
state itself, to vacate a contract thns formed, and to annul riglits ac^iuired 
under that contract by third persons having no notice of the luiproper nieans 
by which it was obtained, is a question wliich tlie court would approach vvith 
much circumspection. It may well be doubted how far the validity of a law 
dépends upon the motives of its f lamers, and how far the particular induce- 
ments operating on niembers ot the suprême sovereign povver of the state, to 
the formation of a contract by that power, are examiiiable in a court of jus- 
tice. If the principle be conceded that an act ot the suprême sovereign power 
might be declared null by à court, in conséquence of the means which pro- 
cured it, still woiild there be much difflculty in saying to what extent thoso 
means must be applied to produce this effect? Alust it be direct corruiitiun, 
or would interest or undue intlcience of any kind be sufflcient? Must the vi- 
tiating cause operate on a niajority, or on vt'hat number of the member.s? 
"Would the act be null, whatevcr miglit be the wish of tlie nation, or would 
its obligation or nullity dépend upon the public sentiment? If the raajority 
of the législature be corrupted, it may well be doubted whether it be within 
the province of the judiciary to control their conduct; and, if less than a ma- 
joiity act from impure motives, the principle by which judicia! interférence 
W'ould be regulated is not clearly discerned. * * * If the title be plamly 
deduced from a législative act, which the législature might constitutionally 
pass, if tlie act be clothed with ail tlie requisite forms of a lavv, a court, sitting 
as a court of law, cannot sustain a snit brought by one indiviilual against au- 
other, founded on the allégation that the act is a nullity, in conséquence of 
the iuipure motives which intluenCed certain meinbers Of the législature which 
passed the lavv." 

It is true that there is no suggestion in the présent case that the act 
of revocation of February 16, 1882, was procured by bribery or corrup- 
tion practiced upon members of the Wisconsin législature. But the 
charge is that that body was induced by false représentations, made by 
the agents of the Omaha Company, to do what they would not other- 
wise hâve done. This différence in the facts does not make the priuci- 
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pies announced in Fletcher v. Peck inapplicable to the présent case; for, 
if an act of législation cannot be impeached by proof of corruption 
upon the part of those who passed it, much less can it be made a matter 
of proof that legislators were deceived or misled by false représentations 
as to facts invoived in proposed législation of a public character. The 
principle upon which Fktcher v. Peck rests excludes ail extrinsic évidence 
•of witnesees as to the inotives of legislators, or as to the grounds of lég- 
islative action, ïn Ex parte McCardle, 7 Wall. 514, the court said: 

"Weare not at liberty to inquire into the motives of the législature. We, 
can only examine into its power under the constitution." 

In Doyle v. Insurance Co., 94 U. S. 541: 

"If the act done by the state is légal, — is not In violation of the constitution 
or laws of the United States, — \t is quite out of the power of any court to in- 
quire what was the intention of those who enacted the law. " 

So, in Soon Hing v. Crowley, 113 U. S. 703, 704, 710, 5 Sup. Ct. 
Eep. 730: 

"ïhe rule is gênerai, with référence to the enactments of ail législative 
bodif'S, that the courts cannot inqnire inio the motives of the legislators in 
passing them, except as they may be disclused on the face of the âcts, oi- in- 
ferable from thcir opération, coiisidered with référence to the condition of 
the country and existing législation. The motives of the legislators, consid- 
ered as the purposes they had in view, will always be presuraed to be to ac- 
compllsh that which follows as tlie natural and reasonable effect of their en- 
actments. Their motives, considered as tlie moral inducements for their 
votes, will vary with the différent memhers of the législative body. The di- 
verse character of such motives, and the impossibility of penetrating into the 
hearts of men and ascertaining the truth, precludes ail such inquiries as im- 
practicable and futile." 

It was well said by the suprême court of Michigan, in Plank-Road Co. 
V. Woodhull, 25 Mich. 103: 

"The législature will not only choose its own mode of collecting informa- 
tion to guide ils législative discrétion, but from due courtesy to a co-ordinate 
department of the government we must assume that those methods were the 
suitable and proper ones, and thut they led to correct results; and, if the rec- 
ords show no investigation, we must still présume the proper information 
was obtained, for we must not suppose tlie législature to hâve acted improp- 
erly, una Ivisedly, or from any other than public motives, under any circum- 
stances, when acting within the limits of ils authority." 

To the same, gênerai effect are many other cases. Aldridge v. Williams, 
3 How. 24; Maynard v. Hill, 125 U. S. 190, 209, 8 Sup. Ct. Kep. 723; 
Johnson v. Higgins, 3 Metc. (Ky.) 566, 576; Railway Co. v. Cooper, 33 
Pa. St. 278, 283; Stark v. McQnwen, 1 Nott & McC. 387, 400; People v. 
Fhgg, 46 N. Y. 405; Wright v. Defrees, 8 Ind. 298, 302; Jones v. Jones, 
12 Pa. St. 350, 357. 

For the reasons stated, évidence as to the falsity or truth of repré- 
sentations made by the Omaha Company, or its agents, to the légis- 
lature, or to législative committees, in respect either of this land grant 
or of the Portage Company, as well as évidence as to any efforts by 
the Omaha Company to bring about the revocation of the grant made 
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to the ôthér compàny, is immaterial tothe présent controversy. Sucli 
évidence cannot be niade the basis of judicial détermination without 
intrenching upon the independence of a co-ordinate department of 
the government, and impairing its right to proceed, in the exercise of 
its functions, upon such information as it deems necessary. An adjudi- 
cation as to rights acquiréd by individuals uuder public enactnients, 
based upon an inquiry as to whether those individuals made l'aise repré- 
sentations to the législature, or as to whether the législature was probably 
infiuenced by such représentations, is an indirect interférence with the 
power of the législature, acting within the limits of its authority, to en- 
act such laws as it deems best for the gênerai good. The courts niust, 
of necessity, présume (whatever may be averred to the contrary) that no 
gênerai statute is ever passed either for want of information upon the 
part of the législature or because it was misled by the false représenta- 
tion of lobbyists or interested parties. They must restrict their inquir- 
ies to the validity of such législation. Such is the established doctrine 
as to législative enactments relating to public objects, although a différ- 
ent rule is recognized by some courts in respect to private statutes alleged 
to bave been procured by fraud practiced upon the législature by those 
claiming benefits under them. 

What bas been said disposes of the suggestion that the dispersion of 
the force employed by the Portage Companj' in the early part of the year 
1882 in the construction of its road, the suspension of the work of con- 
struction, and its inability to raise the necessary funds for the completion 
of the road within the time stipulated, was the resuit of the machina- 
tions of agents of the Omaha Company, acting by its authority, and of 
the corrupt conspiring by those agents with officers of the Portage Com- 
pany, whereby those officers neglected to do towards the tiniely comple- 
tion of the road what, in fidelity to their employers, they might hâve 
done. Whether this arraignment of the Omaha Company is justified 
by the évidence, or whether the Portage Company could, in its weak 
financial condition in 1882, hâve completed the road wilhin the required 
time, if its plans had not been interfered with, in the manner state(î, it 
is not necessary to détermine; for, as already indicated, if ail that is 
said in respect to the conduct of the Omaha Company were clearly 
established, the settled principles of law forbid the court from assuming 
that the législative department of the state, vvhen it passed the act of 
1882, as well as the confirmatory act of 1883, was not in possession of 
every fact affecting the justice of such législation. Thèse principles 
cannot be disregarded in order to remedy the hardships of particular 
cases. If each niember of the législature was aware when that act was 
passed of everything whicli it is alleged was done by the Omaha Com- 
pany in regard to this land grant and its rival company, and yet in dis- 
charge of whàt it deemed a public duty, and in order to secure the speedy 
completion of a public highway, supposed to beimperatively required by 
the interests of their constituents, the législature passed the confirmatory 
act of 1883, and thereby selected the beneficiary of the grant made by 
congress in aid of the construction of that highway, the conduct of the 
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Omaha Company surely would not constitute any ground why a court of 
équity should attempt to thwart the wishes of the législative department. 
Thât is precisely what wodld be done if the court took from that company 
the benetit of the grant deliberately made to it hy the législature in aid 
of the construction of its road. Législative enaetments relating to pub- 
lic objects, so far as they confer rights upon individuals, must stand, if 
they be constitutional, without any attempt upon the part of the courts 
to conjecture or ascertain what the members of the législature would or 
would not hâve done under any given state of facts estàblished by ex- 
trinsic évidence. 

It is further said in behalf of the plaintif? that the Omaha Com- 
pany became, as early as January and February, 1882, the owner of 
every share of the capital stock of the Portage Company, and of a 
large part of its bonded and floating indebtedness; that the former Com- 
pany built a road from Mud Lake to Superior City, parallel to and 
a few j^ards from the half-graded line of the latter company; and that 
the road so built was such an one as was described in the acts of congress 
of 1856 and 1864. Upon thèse facts the plaintiffs rest the contention 
that as that road was constructed by a corporation which was the sole 
stockholder and a principal créditer of the Portage Coujpany, and as the 
law avoids forfeitures where practicable, the condition imposed by the 
state may be regarded as having been duly performed, within the rule 
that "any one who is interested in a condition may perform it, and 
and when performed, it is gone forever;" eiting 2 Crabb, Keal Prop. 
815; 2 Washb. Real Prop. (2d Ed.) 12, and otherauthorities. 

The court is unable to assent to this view, for the reason, if there were 
no other, that what was done by the Omaha Company towards the con- 
struction of its road to Superior City wa." not done by it as a stockholder 
and créditer of the Portage Company. It did not elect or intend in that 
capacity to perform the condition imposed by the state upon the latter 
company. The record conclusively establishes thefact that in construct- 
ing the road to the west end of Lake Superior the Omaha Company 
proceeded under its own charter, and represented its own stockholders, 
and not the stockholders of the other company. It built its own 
branch road, and did not comp]ete tlie road commenced by the Port- 
age Company. It was so understood by the plaintif!', for it allèges in 
the bill that "in the year 1882 the Omaha Company constructed its 
branch to Superior City, along-side of the partially constructed line 
of the Portage Company, and lias ever since operated the sanie." 
And this is consistent with the second sectio]i of the act of Februar}' 
16, 1882, which made the grant to the Omaha Company upon 
the express condition that it would continuously proceed with the 
construction of the road then "in part constructed by it between said 
point of intersection and the west end of Lake Superior," and complète 
it on or before December 1, 1882. It is impossible to suppose that the 
Omaha Company ever intended to perform the condition imposed upon 
the Portage Company in référence to the latter's road. It performed the 
condition imposed in the act granting thèse lands in aid of the construc- 
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tion of its road. The plaintiffs whale case proceeds upon the theory 
that the Omaha Company sought to prevent apy resuit that yirould be 
bénéficiai to the otheir company*. , Jt wonld therefore be a perversion of 
the rule upon which the plajntifif relies, and incongistent with the entire 
évidence, to say that the Omaha Company was interested in perl'orming, 
or intended tO;Perform, or that the state regarded it as perlorming, the 
condition in question for or in behalf of the Portage Comj)any. That 
wpuld make the Omalia Company do something for another corporation 
which it did nqt elect to dp, and was not in law bound to do. 

Many other questions hâve been discussed by the counsel of the respect- 
ive parties, about whieh the court forbears any expression of opinion. 
Their détermination is rendered unnecessary by the conclusions reached 
upon the principal points. The bill must be dismissed for waut of 
equity, and with costs to the défendants. It is so orJered. 



HëwitT' V. Stoey et al. 

{Circuit Court, 8. B. California. June 17, 1889.) 

Plbading— Plbas in Abatememt— When to be Filed. 

Aot Cong. March 3, 187."), § S, provides "that it. in any suit commenred 
in a circuit court, or removed from a slate court to a circuit court of the 
United States, it shall appear to the Batisfacliou of said circuit court, at any 
time after such suit has been brought or removed thereto, that snch suit 
does not * * » involve a dispute * * * properly within the jurisdiction 
of said circuit court, or that the parties to said suit hâve been improperly or 
collusively made or joined » * * for tlie purpose of creatins a case cog- 
nizable or removable under this act, the said circuit court shall proi eed no 
further therein." Rule 9 of the circuit court provides that "when any mat- 
ter in abatement, other than such as afTects the jurisdiction of the court, 
shall be pleaded in the sanie answer with mat er in bar or to the merits, or 
simultaneously vpith an answer of niatter in bar or to the merits, the matter 
so pleaded in abatement shall be deemed to be waived. " Jleid. that neither 
the act nor the rule authorizes a plea to the jurisdiction to be entered after 
answer to the merits. and after the commencement of taking testimony. 

In Equity. On motions to strike plea, and to dismiss. 

Rcfwell & Rowell and John A. Wright, {A. W. Thompson and Brousseau & 
Hatch, of counsel,) for complainant. 

Geo. E. Otis and Byron Waters, {R. E. Houghlon, of counsel,) tbr de- 
fendants. , 

Eoss, J. The original bill in this case was fi^.ed more than two years 
ago, having for its object the establishment of the complainant's aheged 
right to 500 inches of the water of the Santa Ana river, and the seouring 
him in its use. Without filing any plea in abatement, the delemiants, 
who are many in number, answered to the merits of the bill, aud in due 
course the taking of testimony was commenced before the examiner, and 
continued from time to time for a considérable period. The complain- 
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ant was.then, on motion, of which notice was required to be given, al- 
lowed to file an aniended bill, in wliich the claim made in the original 
bill was reduced from 600 to 333J inches of the water in question. In 
granting the motion of complainant to file the amended bill, it was, on 
motion of the respondents and upon complainant's consent, and in con- 
sidération of the tact that the taking of such testimony had cost the re- 
spective parties large sums of money and consumed much time, further 
ordered as folio ws: 

"Tliat ail Of the testimony heretofore taken herein, with each and ail, and 
subject toeach and ail, of the several exceptions thereto, be hekl, deemed, and 
regarded as being taken upon the said amended bill of coniphdnt, and the 
pleadiiigs hereafter to be made thereto, so far as the same is or may be appli- 
cable to siu-h amended bill of complaint, the answers thereto, and the issues 
preseiited thereby." 

The amended bill was duly served on the respondents, who obtained 
extensions of time to plead thereto to February 4, 1889, on which day, 
without filingany plea in abatement or to the jurisdiction, they answered 
the amended bill on the merits. ïo that answer complainant on the 
same day filed bis replication. Febrnary 20, 1889, was thon fixed upon 
by the examiner for the resumption of the taking of testimony, of which 
due notice was given to the respective parties. Upon the représentation 
of respondents' counsel that they desired to amend their answer, and by 
consent of counsel Jbr complainant, the matter was postponed until 
March 6th, at which time the respective parties appeared before the ex- 
aminer, and then and there entered into this stipulation: 

"It is hereby stipulated that the respondents may amend their answers to^ 
complainant's amended bill of complaint herein on or before March 18, 1889, 
by servlng and ûlmg joint or several answers thereto, as they may be advised; 
that said answer or answers shall be served on complainant's solicitors on or 
bel'ore said 18th day of March, 1889; that vérification of said answer or an- 
swers, and veriiiciition of ail objections, exceiitions, or replications thereto, is 
and are waived; that, in case complainant objects or excepls to any of said 
answers, siich ol)jecti(ras or exceptions, leave of the court being obtained, 
shall, upon two days' notice to respondents' solicitors, be set down for hear- 
ing by said court on or before March 22, 1889; that the furtlier taking of tes- 
timony by and before Charles L. Batche^ler, the examiner for said court, shall 
be sel for and resuraéd on Tuesday, March 26, 1889, at 11 o'clock a. m.; tliat 
ail of the testimony hejetolore taken before said examiner on tlie original bill 
of complaint and answers thereto shall be deemed, held, and regarded as hav- 
ir.g been taken upon the issues framed by said amended bill of complaint and 
amended answer or answers thereto, so far as applicable, without taking the 
same anew, subject, however, to ail objections taken at and upon the former 
hearings before said examiner, and as by Inm noted in said testimony, sub- 
ject, however, to being read and signed by the respective witnesses." 

On May 18th. instead of answering, counsel for the respondent F. E, 
Brown tiled a plea to the jurisdiction, in which is set forth, on informa- 
tion and belief, that the complainant was not at the time of fidng his 
bill, and is not now, a citizen of the state of New York, as is therein al- 
leged, but Ihat he then was and still is a citizen of the state of California, 
and that other persons claiming under the sametitle with complainant — 
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having intercsts in the property which îs the subject of the suit, are cit- 
izens of the state of California, but are not made parties complainant or 
défendant; and that it is not in the bill made to appear that such olher 
persons, or any of tliem, were rçquested to and refused to join with com- 
plainant in bringing the suit; and that the suit does not really and sub- 
stantially involve a dispute or controversy properly within the jurisdic- 
tion of this court, in this: that parties hâve been improperly or collu- 
sively made and joined as défendants for the purpose of creating a case 
cognizable by this court. A motion was thereupon made on the part of 
the complainant to strike this plea from the files of the case, and that 
motion, together with a motion to dismiss the suit, upon the same grounds 
as those stated in the plea, having been argued by the respective parties, 
are now to be determined. 

The plea is attempted to be justifîed oy section 5 of the act of congress 
of March 3, 1876, and by rule 9 of this court, as amended in January, 
1882. By the act referred to it is provided "that if, in anj' suit corn- 
menced in a circuit court, or removed from a state court to a circuit court 
of the United 8tates, it shall appear to the satisfaction of said circuit 
court, at any time after such suit bas been brought or removed thereto, 
that such suit does not really and substantially involve a dispute or con- 
troversy properly within the jurisdiction of said circuit court, or that the 
parties to said suit hâve been improperly or collusively made or joined, 
either as plaintifî's or défendants, for the purpose of creating a case cog- 
nizable or removable under this act, the said circuit court shall proceed 
no further therein, but shall dismiss the suit, or remand it to the court 
from which it was removed, as justice may require." 

I understand the suprême court to hâve held, in effect, in the case of 
Hnrtog v. Memory, 116 U. S. 588, 6 Sup. Ct. Rep. 521, that this act bas 
not altered the theretolbre well-settled rule that, when the citizenship nec- 
ossary for the jurisdiction of the lederal courts appeared on the face of the 
record, évidence to contradict the record was not admissible, except under 
a plea in abatement in the nature of a plea to the jurisdiction, and that 
a plea to the merits was a waiver of such a plea to the jurisdiction; but 
that, notvvithstanding the parties continue bound by that rule, "if in 
the course of a trial it appears by évidence, which is admissible under 
the pleadings and pertinent to the issues joined, that the suit does not 
really and substantially involve a dispute of which the court bas cog- 
nizance, or that the parties hâve been improperly or collusively made or 
joined for the purpose of creating a cognizable case, the court may stop 
ail further proceedings, and dismiss the suit;" and, further, "if, from 
any source, the court is led to suspect that its jurisdiction bas been im- 
posed upon by the collusion of the parties or in any other way, it may 
at once, of its own motion, cause the necessary inquiry to be made, 
either by having the proper issue joined and tried, or by some other ap- 
propriate form of proceeding, and act as justice may require for its own 
protection against fraud or imposition." 

It is one thing for the court, in the interest of justice and in the ex- 
ercise of the power conferred and duty imposed upon it by the act of 



HEWITT r. STORY. 161 

1875, whenever it has reason to suspect that its jurisdiction is being im- 
posed upon, of its own motion to cause the necessary inquiry to be made 
to the end that ail further proceedings may be stopped, and the suit be 
dismissed in the event it should be found that a fraud upon its juris- 
diction has been committed , and quite another thing for parties to inter- 
pose pleas out of the regular and established order of proceedings. If 
the plea in question was properly filed, it might with equal propriety 
bave been withheld until ail of the testimony should be taken and then 
put in. It was too late when filed, or it would not hâve been too late 
then. That parties hâve the right, after answering to the merits and 
permitting testimony to be taken, thereby entailing expense upon the 
opposite party and consuming the time of the court and its officers, to 
interpose a plea to the jurisdiction which from its very nature is a matter 
to be first disposed of, and which under the long-established practice 
should be interposed before answer to the merits, seems to me out of ail 
reason. Such a practice should never be tolerated in the absence of a 
statutory requirement, for it would lead to unnecessary expense to the 
parties, and to great uncertainty, delay, and inconvenience in the pro- 
ceedings of the court. I see nothing in the act of 1875, or in rule 9 of 
this court as amended in 1882, which at ail sustains the position of re- 
spondent that such a plea may be filed by a party at any time; and that 
the sanie view of the act of 1875 was taken by tbe suprême court seems 
to me to be clear from the opinion in Hartog v. Memory, supra, in which 
it is in terms stated that in its gênerai scope the rule prevailing prior to 
the passage of that act has not been altered, but that the statuts did 
change the rule so far as " to allow the court at any time, without plea 
and without motion, to 'stop ail further proceedings, and dismiss the 
suit the moment a fraud on its jurisdiction was discovered.'" "Neither 
party has the right, however," continued the court, "without pleading 
at the proper time and in the proper way, to introduce évidence theonly 
purpose of which is to make out a case for dismissal. The parties can- 
not call on the court to go behind the averments of citizenship in the 
record, except by i jlea to the jurisdiction or some other appropriate 
form of proceedings.' 

Nor is there anj'^thing in rule 9 of this court, as amended in 1882, to 
sustain the position taken by respondent. As amended, it reads: "Rule 
9. Matters in Abatement. Ail matters in abatement shall be set up in 
a separate preliminary answer, in the nature of a plea in abatement, to 
which the plaintiff may replj'or demur; and the issue so joined shall be 
determined by the court belore the matters in bar are pleaded. And 
when any matter in abatement, other than such as affects the jurisdiction 
of the court, shall be pleaded in the same answer with matter in bar or 
to the merits, or simultaneously with an answer of matter in bar or to the 
merits, the matter so pleaded in abatement shall be deemed to be vvaived. 
When the matter so pleaded inabatementconsistsof matter offact, the plea 
or preliminary answer shall be sworn to; and when matters showing that 
the court has no jurisdiction, which might hâve been pleaded in abate- 
ment, are first developed during the proceedings in the cause upon the 
v.39F.no.3 — 11 
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merits, the, court will, upon its own motion, dismiss or remand thccase, 
in pursuance of the requirement of section 5 of the act of March 3 , 1875^ 
and, in its discrétion, tax the costs of such proceedings upon the merits, 
so far as is practicable, to the party most in fault in not presenting such 
matters in some proper mode, before proceeding upon the merits." The 
particular clause of this rule relied upon by respondent is that reading: 
"And when any raatter in abatement, other than such as afFects the juris- 
diction of the court, shall be pleaded in the same answer with matter in 
bar or to the merits, or simultaneously with an answer of matter in bar 
or to the merits, the matter so pleaded in abatement shall be deemed to 
be waived." Even if this was saying that such matter in abatement as 
afFects the jurisdiction of the court may be pleaded in the same answer 
with matter in bar or to the merits, or simultaneously with an answer of 
matter in bar or to the merits, it would be no authority for the position 
of the respondent in the présent case, where the right is claimed to in- 
terpose the plea after answer to the merits, and after the commencement 
of the taking of testimony. 

A référence to the opinion of Judge Sawyer, however, in the case of 
Sharon v. Hill, 10 Sawy. 666, 26 Fed. Rep. 722, will show that the 
clause of rule 9, relied on bj' respondent was inserted by that learned 
judge because of a doubt entertained by him as to whether the suprême 
court would hold that, since the passage of the act of 1875, the juris- 
dictional question might be raised in the answer, where no plea in abate- 
ment had been interposed, although at the same time expressing his own 
opinion that the old rule had not been changed by the act, "No dé- 
cision of the suprême court," said he, "made since the passage of that 
act, as to whether this jurisdictional question may be raised. in the gênerai 
answer, where it bas not in fact been otherwise presented, has been 
brought to my notice by counsel; and it has not been very clear to my 
mind what the ruling of the suprême court would be, were that point so 
presented. In my opinion, however, the former décisions should by 
îbllowed still. * * * The question is by no means new to me; and, 
in conséquence of the doubt above expressed, where no plea in abatement 
is interposed, this court in Jauuary, 1882, amended rule 9 of its rules 
of practice so as to read" as above quoted. 10 Sawy. 669, 670, 26 
Fed. Rep. 723, 724. Judge Sawyer proceeds to say, in the same opin- 
ion, that it is as important now to détermine the question of jurisdiction 
upon a plea in abatement before going into the merits at large as it 
ever was, and that he sees in the act of 1875 no satisfactory indication 
of an intention on the part of congress to change the rule theretofore 
prevailing in respect to that matter. Such being my own opinion, also, 
the complainant's motion is granted, and an order will be entered 
striking out the plea of the respondent Brown. There being nothing in 
the présent stage of the case to justify its dismissal, the motion to dismiss 
is denied. 
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Cary et dl. v. Loveix Manuf'g Co., Limited. 

(Circuit Court, W. D. Pennsylvanie. May 29, 1889.) 

CosTS— Dépositions. 

A number of dépositions, taken in one or the othér of two suits in other 
districts, brought by the présent plaintiffs against other défendants for the 
infringement of the àame patent, having been introduced by written agree- 
ment into this case, and read atthe hearing "with the same force and effect 
as if talien in this suit," a solicitor's fee of $3.50 for each of said dépositions 
is not hère taxable under section 824, Rev. St. 

In Equity. Sur exceptions to clerk's taxation of costs. 
John K. Halloçk and W. Bakewell & Sons, for exceptants. 
Witter & Kenyan, contra. 
Before McKennax and Acheson, JJ. 

Per CuRlAM. By written agreement a number of dépositions, taken 
in one or the other of two suits in other districts, brought by thèse 
plaintiffs against différent défendants for the infringement of the same 
patent, were introduced into this case, and read at the hearing thereof, 
"with the same force and effect as if taken in this suit," and the ques- 
tion now arising is whether a solicitor's fee for each of said dépositions 
is hère taxable under section 824 Rev. St., which allows to the soliciter 
"for each déposition taken and admitted in évidence in a cause two dol- 
lars and fifty cents." Upon a like state of facts, Justice Blatchfoed, 
in Wooster v. Handy, 23 Fed. Rep. 49, decided against the allowance of 
the fee, and so, also, did Judge Severens, in Winegar v. Gahn, 29 Fed. 
Rep. 676. We concur in this conclusion, which, we think, is in har- 
mony with both the letter and the spirit of the statute. By its express 
terms the déposition must be "taken" as well as "admitted in évidence" 
in the cause, and the manifest intention of the statute was to compen- 
sate for the labor and expense of taking the déposition. We therefore 
sustain the exceptions to the allowance by the clerk of $102.50 solici- 
tor's fées for dépositions taken in the suits of Cary & Moen v. Domestic 
Spring-Bed Co. and Same v. E. H. Wolff & Go. But the exception to the 
allowance of $53.20, traveling expenses, etc., incurred by the master, is 
overruled. 



Garrettson d al. v. North Atchison Bank. 

[^Circuit Court, W, D. Missouri, St. Joseph Dln. June 17, 1889.) 

Banks and Banking— Checks — Acceptance. 

A cattle Company had agreed to sell to one T. certain cattle for $23,000. T. 
offered in payment his check on défendant banli. The vendor refused to 
accept it unless plaintiffs, to whom vendor was indebted, would accept it 
in payment of the debt. The payée in the check telegraphed to défendant 
asking if it -would pay T.'s check for $33,000. and défendant telegraphed: 
"T. isgood. Send on your paper. " The telegram was shown to plaintiffs, 
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wlio took the check in payment of their debt. Held, that the answer was 
an acceptance of the clieck forthe sum named in the first telegram, and 
was sufflcient, under Rev. St. Mo. § 533, providing that an acceptance of a 
bill of exchange must be in writing, and section 534, providing that an ac- 
ceptance on a separate paper will bind the accepter in favor of one to whom 
it has been ahown who takes the bill on the f aith thereof for a valuable con- 
sidération, to render défendant liable ta plaintifEs on the check. 
2. Same— Acceptance bkfore Cheok Dbawn. 

In such case the évident purpose of the inquiry being to obtain assurance 
of payment before taking the check défendant, was liable under Rev. St. Mo. 
§ 535, providing that an unconditional written promise to accept a bill before 
it is drawn shall be deemed an actual acceptance in favor of any person to 
whom it ia shown, and who on the faith thereof receives the bill for a valua- 
ble considération. 

At Law. Action on a check. Demurrer to pétition. 
Karnes, Holmes & Krauthoff, for plaintiffs. ' 
Lancaster, Hall de Pike, for défendant. 

Philips, J. This cause stands on demurrer to the pétition. Omit- 
ting the formai matters, the pétition allèges in substance that the Musca- 
tine Cattle Company, on the 28th day of September, 1888, sold to one 
James Tate 1,000 head of cattle at the agreed priée of $22,000. Tate 
tendered in payment thereof his check drawn on the défendant hank. 
The said cattle company, being indebted in a large sum at that time to 
plaintiffs, refused to deliver the cattle, or to accept said check, from said 
Tate unless plaintiffs would accept the said check in payment of said in- 
debtedness of said cattle company to them, which plaintiffs declined to 
do unless défendant would certify said check to be good. Thereupon 
said cattle company sent or caused to be sent, from Pueblo, Colo., to de- 
fendant at Westboro, Mo. , the following telegram: " Will you pay James 
Tate's check on you twenty-two thousand dollars? Answer." Which 
said telegram was received by défendant, whereupon it sent to said cat- 
tle company the following answer: "James Tate is good. Send on your 
paper." TJpon the receipt of this answer said cattle company and Tate 
exhibited the same to plaintiffs, whereupon plaintiffs, in reliance upon 
said acceptance and certification of said check, agreed to accept the same 
for the purpose aforesaid; and the said cattle company, in reliance on said 
telegram, accepted said check, anddeliveredto said Tate said cattle, and, 
after duly indorsing said check to plaintiffs, delivered the same to them, 
which the plaintiffs accepted in reliance upon said acceptance or certifi- 
cation, and duly entered crédit therefor on the indebtedness of said cat- 
tle company to them. The pétition then allèges presentment for pay- 
ment, and the relusal of défendant to pay the said check, and the due 
protest thereof. Judgment is asked for said sum, with interest and pro- 
test fées, damages, and costs. The demurrer is gênerai that the pétition 
does not state facts sufïicient to constitute a cause of action. The argu- 
ment in support of the demurrer is that there was no acceptance in writ- 
ing, in contemplation of the statute; that the answer sent by telegram 
from défendant was at most but a promise to pay, and, the pétition not 
averring that said Tate had any funds at the time in the bank, the promise 
was wholly voluntary; that if the plaintiffs hâve any remedy il is against 
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the payée nanied in the check, who might then hâve action against the 
défendant on the breach of promise. 

A brief récurrence to some gênerai principles applicable to bank checks 
may notbe impertinent, as a due regard to thèse will materially aid in 
a proper conclusion. Many text writers liken such checks, in their sub- 
stance, to inland bills of exchange, payable on demand. 1 Rand. Corn. 
Paper, § 8; Byles, Bills, 13; 1 Edvv. Bills, § 19. Mr. Justice Swayne, 
in Bank v. Bank, 10 Wall. 647, very aptly notes the essential diflerence 
between checks and bills of exchange: 

"Bank checks are net inland bills of eKchange, but hâve many of the prop- 
erties of siieh commercial paper; and many of the rules of the law-merchant 
are alilie aptilicable lo both. Eacli is for a specilic sum, payable in money. 
In both cases tliere is a drawer, a drawee, and a payée. Without acceptance 
no action can be maintained by the holder iipon either agiiinst the drawer. 
The chief points of différence are tliat a clieck is always diawn on a bank or 
banl<er. 5n"o days of grâce are allowed. Tlie drawer is not discharged by the 
laclies of the holder in piesentraent for paymenl, nnless he can sliow that he 
has sustaiiied some injiiry by the defaull. It is not due until payment la de- 
manded, and the statute of limitations rims only froni that time. It is by its 
face tlie aiipropriation of so much money of tlie drawer in the liands of tlie 
drawee to the payment of an adinitted liability of the drawer. It is not nee- 
essiiry tliat tht> drawer of a bill should hâve f unds in the hands of the drawee. 
A check in sucli case would be a fraiid. * * * By the law-merchant of 
this country the certificate of the bank that a check is good is équivalent to ac- 
ceptance." 

It would therefore follow that when a check has been certified, which 
is but the équivalent of acceptance, by the drawee, it stands, in its com- 
mercial relation, as an accepted bill of exchange. From its acceptance 
the implication arises that it is drawn upon sufficient funds of the drawer 
in the hands of the drawee, and that such fund is set apart, appropri- 
ated, for the check whenever presented. It is not only an admission 
that the drawer then has in the hands of the drawee the required fund, 
but it imposes the obligation on the drawee to reserve and hold the fund 
for the rédemption of the check when presented. Bank v. Bank, supra. 
Nor is it material, as between a bonafide transférée of the check and the 
drawee, that the drawer in fact had no money in the bank at the time of 
the acceptance. The certification opérâtes, in such case, an effectuai es- 
toppel against such del'ense. Cooke v. Bank, 52 N. Y. 96; Bank v. Bank, 
supra; Jarvis v. Wilson, 46 Conn. 90-92; 2 Daniell, Neg. Inst. § 1603. 
Such accepted check, possessing the quality of commercial paper, passes 
by indorsement, and confers upon the indorsee the right of action, as 
upon any other chose in action. Freund v. Bank, 76 N. Y. 355, 356; 
Bank v. Rkhanh, 109 Mass. 413; Whilden v. Bank, 64 Ala. 29, 30. 

It only remains, thcreibre, to be determined whether or not the de- 
fendant bank did accept the payment of the check in question, and, if 
it did aoco})t, what are the rights of thèse plaintiO's? The check being 
drawn on a Missouri bank, to be paid hère, tlie state statute regulat- 
ing the niatter of acceptances of such paper applies. 

"Sec. 533. Acceptante of Bill of Ex'liange musthe in Writlng. No per- 
son within this .state shall be charged as an accepter of a bill of exchange 
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unlëss his accpptance shall be in writing, signed by himself or his lawful 
agent. Sec. 534. Aoreptance Wrîttenon Separate Paper xmll Bind Accepter, 
vihen. If such acceptaiiee be written on a paper other tlian the bill, it shall 
not bind the accepter , except in favor of à person to whom such aceeptance 
shall hâve been shown, and who upon the îaiththereof shall hâve received 
the bill ïor'avaluable eonsideirationv" ' 

The statut-è recogmzeSjiwlîat had already become the established com- 
mon-law rule, that the acceptance may be \Vritten on a paper other than 
the bill, and of conséquence, it may be made by letter, and, if by let- 
ter, alsa by telegram. Bank y. Bank, 1 N. Y. Leg. Obs. 26; Espy v. 
Bank, 18 Wall. 604; WUldm v. Bank, 64 Ala. 32, 33. "The statute re- 
quires the promise to bè in writing, but is silent as to the mode of 
communicating it to the party cashing the draft upon the faith of it. 
When it is in writing and thus acted upon, its mode of conve.yance, 
whether by telegraph, mail or otherwise, affects no rights, and such ef- 
fect must be given to it as manifest justice, and the exigencies of com- 
merce càll for in this class of communications." Bank v. Howard, 40 
N. Y, Super. Ct. 20. The material facts disclosed by the pétition are 
that the Muscatine Cattle Company had contracted to sell to one James 
Tate 1,000 heàd of cattle at the price of $22,000. In payment, Tate 
tendered to the company his check for $22,000, drawn on the défend- 
ant bank. Before the vendor would accept said check, and part with 
his property, and before the plaintiffs would accept the check as pay- 
ment oh the indebtedness of the cattle company to them, the payée 
named in the check telegraphed to défendant and received from it the 
answer alleged in the pétition. The question raised by the argument 
on the demurrer is as to whether this correspondence constitutes an ac- 
ceptance within the meaning of the law-merchant and the statute, or 
whether it amounts simply to a promise to accept or pay. Reading the 
two telegrams together, in the light of the ordinary understanding and 
acceptation of such terms among commercial men, it does seem to me 
that the plain meaning and purport of the answer was an acceptance 
of the check for the sum expressed in the first telegram. The language 
of the inquiry made in the first telegram clearly indicated that the check 
had been drawn by Tate on défendant for $22,000; and défendant was 
asked if it would pay it. It would seem to be a strained construction 
that the check named was to be sent on merely for acceptance. The 
answer was that "Tate is good. Send on your paper." If the check had 
been presented to the bank in the ordinary way, and the drawee had in- 
dorsed thereon the word "Good," undersigned by its proper officer, it 
would by ail the authorities hâve amounted to a certification of a check. 
Espy V. Bank, 18 Wall. 604; 2 Rand. Corn. Paper, § 648. The language 
"send on your paper," taken in connection with both telegrams, clearly 
implies that it is to be sent on for payment, and not merely for ac- 
ceptance. In Coolidge v. Paysan, 2 Wheat, 66, Chief Justice Mabshall 
States the rule that "a letter, written within a reasonable time before or 
after the date of a bill of exchange, describing it in terms not to be 
mistaken, and promising to accept it, is, if shown to the person who 
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afterwards takes the bill on the crédit of the lutter, a vîrtual acceptance, 
binding the person who makes the promise." While in the suhsequent 
case of Boyce v. Edwards, 4 Pet. 111, the ruling in Coolidge v. Paysan, 
was reviewed, the rule as stated by Chief Justice Maeshall was not dis- 
turbed where the letter of acceptance applies directly to a particular bill 
drawn or to be drawn. By section 535, Rev. St. Mo., it is provided 
that " an unconditional promise in writing to accept a bill beiore it is 
drawn shall be deemed an actual acceptance in favor of every person to 
whom such written promise shall bave been shown, and who upon the 
faith thereof shall hâve received the bill for a valuable considération." 
It would be difBcult to perceive, on principle, what différence there 
could be in a promise to accept before drawing and the facts as dis- 
closed in the pétition. The défendant, in the very nature of such com- 
mercial transactions, must hâve understood that the purpose of the in- 
quiry made of it was to hâve the payment of the check assured if taken 
by the party sending the telegram. The answer was shown to the plain- 
tiffs, and in reliance upon the assurance it contained the plaintiffs ac- 
cepted the check. As well settled in this jurisdiction, the application 
of the check by the plaintiffs to the indebtedness to them from the cattle 
Company was for a valuable considération, and constitutes them bonafide 
holders of the check, and as such the right of action thereon inures to 
them regardless of any equities between the original parties. Railroad 
Co. V. Bank, 102 U. S. 14-22; Pope v. Bank, 59 Barb. 226; Bank v. 
Howard, supra; Whildeny. Bank, 64 Ala. 1-30; Freimd v. Bank, 76 N. 
Y. 353-358; Johnson v. Clark, 39 N. Y. 216; CooUdgev. Paysan, 2 Wheat. 
66. The conclusion is that the pétition does state facts sufïicient to con- 
stitute a cause of action, and the demurrer is therefore overruled. 



Williams v. Queen's Ins. Co. 
(Circuit Court, B. Connecticut. June 34, 1889.) 

1. Insurancb— Conditions dp Polict — Proofs of Loss. 

An insurance policy provided that on a loss tlie policy-holder should, "îf 
required, produce the certifioate of a magistrate or uotary public nearest to 
the place of tire, * * * gtating that hc has investigated the circumstances 
of the fire, and believes that the owner has, without fraud, sustained loss to 
the amount claimed. " The company's agent replied to proofs of loss sent by 
plaintiff, the policy-holder, which contained a certiflcate that such proofs 
were insufflcient, because tbey did not meet the requirements of the policy 
in regard to the location of the magistrate or notary signing the certiflcate, 
and said: "For the above reasons, we décline to accept the proofs * * * 
as suflicient, under the requirements of the policy. " Plaiutilï thereafter sent 
the certiflcate of the nearest justice of the peace, though there were notariés 
who were materially nearer. Heid, that there was a sufflcient requirement of 
the certiflcate mentioned, which plaintiff recognized. 

2. S AME. 

Under such requirement, the certiflcate of the nearest offlcer of the classes 
named, whether magistrate or notary, is necessary. 
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8. Same— Waivbïi'- 

The policy also provided that plaintiff should, if required, submit to an ex- 
amination ùnd'er oath. ITed, that the mère examination of plaintiff uuder 
oath was not a waiVer of défendants right to require tho certificate, wliere it 
appears that plaiutiiï knew that he was still required to f urnisli proof s of loss. 

4. Samb. 

The mère delay by the company of 37 days before requiring the certificate 
is not a waiver thereof, where it appears that the policy was not payable until 
60 days after proofs of loss were leceived by the company, and plaintiff 
does not claim that the delay prevented him frôx obtaining the required cer- 
tificate so as to begin suit at the expiration of the 60 days, or that any other 
injury or détriment was oocasioned by the delay 

At Law. On motion for new trial. 

Action on tire insurance policy by Russell Williams against Queen's 
Insurance Company. 

Franklin Ohambeiiin, for plaintiff. 

George A. Fay and T. E. Doolittle, for défendant. 

Shipman, J. This is a motion for a new trial of an action at law, 
upon a -policy of fire insurance upon a stock of merchan<lise in the city 
of Meriden. The policy provided, aniong other things, that the assured 
should, within 60 days aiter the fire, render an account of the loss, signed 
and sworn to, stating how the tire originated, giving copies of the written 
portions of ail policies thereon; also the cash value antl ownership of the 
property and the occupation of the preraises; and, wheuever required, 
should submit to examinations under oath, by any person designated by 
the company, * * * gj^^j should, "if required, produce the certifi- 
cate of a magistrate or notary public nearest to the place of the fire, not 
concerned in the loss as a creditor or otherwise, or related to the aforesaid, 
stating that he bas investigated the circumstances of the fire, and believes 
that the owner has, without fraud, sustained loss to the amount claiiued." 
On September 12, 1885, and during the life of the policy, the insured 
property was seriously injured by fire. The origin of the fire was not sat- 
islactorily ascertained, and immediately thereafter an investigation was 
had, nominally by the municipal authorities of Meriden, under tlie pro- 
visions of its charter, which, the plaintitîclaimed, was really conducted 
by the various insurance companies which were concerned in the loss. 
Upon this investigation the plaintiti' was examined at length, under oath. 
The examination was conducted by an agent of one of the companies, who, 
as the plaintiff claimed, represenled also the défendant. Any participa- 
tion in the investigation was denied by the défendant. About Septem- 
ber 30, 1885, the plaintiff voluntarily made out and sent to the défend- 
ant proofs of loss upon a blank which was furnished by its local agent. 
George W. Smith, Esq., filled out the proofs of loss, and, as notary pub- 
lic, tilled out and signed the magistrate's certificate, which was a part of 
the blank form. He was neither the nearest disinterested magistrate nor 
the nearest disinterested notary public to the place of the tire. Thèse 
proofs were received by the défendant on September 30th, and were re- 
ceived by Mr. E. G. Richards, who was spécial agent of the company, 
and had charge of ail Ipsses in the New England states, on the week after 
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they went lo the New York office. On Novernber 6th he wrote to the 
plaintiff that the proofs were "incomplète and insufficient, inasmuch as 
they do not meet the requirements of the policy contract, first, as to the 
requirement of a certificate of a magistrate or notary public nearest to the 
place of the tire. * * * For the above reasoiis * * * we décline 
to accept the proofs you hâve offered as sufficient under the requirements 
of said policy." On December 14, 1885, the plaintiff wrote to the de- 
fendant: "If you will retum my proofs of loss, I will see if I can get 
them in the way you want them.'' They were returned to the plaintiff, 
and were retained by him. On September 12, 1886, and before the 
commencement of this suit, he, by his counsel, sent to the attorney of 
the défendant a magistrate's certificate, of about that date, of John Q. 
Thayer, the nearest justice of the peace to the place of the tire. At least 
two disinterested notariés were matérially nearer the bunied store. 
The plaintiff requested the court to charge the jury as follows: 

"(1) That the certificate of a magistrate or notary public nearest the place 
of fire, and not concerned in the loss as a créditer or otherwise, had not beon 
required. (2) If the letter of defendant's agent of NoveniVjer 6th contained 
such requirement, then that the phiintilï niiglit elect f rom which class, notary 
public Or maij;isti'ate, lie vvould procure siich certifleate, and, having furnished 
the certificate of the nearest justice of the peace, he had confoi-med to the 
requirements of the policy. (3) That by the examination of the plaintiff un- 
der oalh, in aicordance with tlie pol.cy provision, the défendant had waived 
its ris.'ht to require the certificate of a magistrate or notMry public. (4) That 
havinij made no requirement for the certificate of a magistrate or notary pub- 
lic until atter Xovc^mbi r 6th, 54 days atter the fire, and 37 days alter the proofs 
of loss were received, the défendant shoiild be Leld for this resison to hâve 
waived its right to require such certificate." 

The court did not so charge, but upon the admitted facts in the case, 
in regard to the non-production of a disinterested magistrate's certificate, 
who was nearest to the place of the fire, directed a verdict for the de- 
fendant. 

1. That a certificate of a magistrate or notary was not required. 
By the ternis of the policj' it was not incumbent upon the assured to 
furnish such a certificate, "unJess required." The proofs contained a 
certificate, but not of the required ofïicer, if a certificate was to be given» 
The company's agent replied that the proofs were incomplète and insuffi- 
cient, because they did not meet the requirements of the policy in respect 
to the location of the magistrate or notary, and said: "For the above 
reasons, we décline to accept the proofs you hâve ofïered as sufficient, 
under the requirements of the policy." In substance and effect, thougb 
not in formai and technieal terms, the letter informed the assured that. 
the certificate of the nearest magistrate or notary was required. The re- 
quirement was understood, and was attempted to be complied with, by 
the plaintiff. In view of the manifest call which is contained in this 
letter for the certificate from the person specified in the policy, a call the 
meaning of which the plaintiff îully recognized, it cannot be said that 
the certificate had not been required. 

2. That the plaintiff had his élection from which class of officers he 
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would procure the certificatej and the certificate of the nearest justice, 
though he was niaterially nlore reraote than tbe nearest notary, wonld be 
sufficient. . Such a construction is iBanifçstly adverse to the accomplish- 
ïnent of the object to be effected by this old and familiar provision in 
fire policies, which was to obtain the opinion of an nnbiased public offi- 
cer, who, from his location, might be presumed to hâve the most inti- 
mate knowledge of the assUred, of the origin of the fire, and of the 
amount of the loss. It would be a strained construction to hold that 
when three classes of officers are named, as is uow frequently the case, 
the assured has the privilège of selecting the nearest member of one of 
thèse classes, although numerous qualifïed members of each of the other 
classes were materially nearer to the place of the fire. There is no no- 
tary public in many of our agricultural towns, and the construction of 
the plaintiff would permit the assured in such a town to pass by ail the 
magistrates in his neighborhood, and seek a notary in some adjoining 
town, whose ignorance of the circumstances of the lire would reuder his 
certificate alike attainable and destitute of information to the insurer. 
The meaniiig of the clause is that the certificate of the member of the 
named classes of officers who is nearest to the place of the fire shall be 
furnished when it is required. Such is the ténor of the décision in Gil- 
ligan v. Insurance Go., 20 Hun, 93, affirmed, but without a written opin- 
ion, in 87 N. Y. 626. The facts in regard to the location of the respect- 
ive officers, so far as they can be learned from the statement, corre- 
sponded with those of this case. 

3. The alleged waiver of the right to require a certificate by reason 
of the examination of tbe plaintiff, or by reason of the defendant'a 
delay in making the requirement. The policy in this case expressly 
provided that, whenever required, the asssured should submit to an 
examination under oath, and, if required, should produce a certificate. 
He was to do either, and he was also to do both "when required," 
and there is nothing in the terms of the policy from which it can be in- 
ferred that a requirement of one act is an abandonment of or a waiver 
of the right to require the assured to perform the other act. There may 
be facts in particular cases which justify a court or jury in inferring 
therefrom that the company had Substituted the examination for the 
proofs of loss, but the mère fact that an examination was had at the in- 
stance of the insurance company is not a waiver of its right to require 
proofs or a certificate. It is not contended that proofs of loss are waived 
by an examination, if they are called for, and it may be added that the 
whole history of the case shows that the plaintiff knew that he was re- 
quired in fact to furnish the customary proofs of loss. He obtained a 
blank from the local agent, whom he asked to assist him, and whose ad- 
vice he solicited and obtained in regard to the manner in which some 
of the détails of the proofs should be made. 

It would alâo be improper to hold, as matter of law, that a delay of 
37 days before a request is made for a magistrate's certificate is an abso- 
lute waiver of the right to require such a certificate, for that would be a 
déclaration that whatever might be the pressure of business upon the 
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Company, or whatever might be the engagements or health of the offi- 
cers, the circumstances of each loss must be so far ascertained before the 
expiration of 37 days that the company must know whether the circum- 
stances required proof of absence of fraud. The most that can be 
claimed in regard to this part of the case is that the delay was a fact 
from which a jury could infer a waiver. The strongest case upon this 
subject in favor of the plaintiff is that of Keeney v. InmiraAce Co. , 71 N. 
Y. 396, in which it was held that a silence of five weeks after the proofs 
had been furnished was évidence from which alone the jury had a right 
to find that the defects in the proofs had been waived. The circum- 
stances of that case were peculiar. Some of the objections of the insur- 
ance company were deemed by the court to be groundless, and others 
to be frivolous. No reason was shown for the delay, and the objections 
were evidently considered to be an after-thought, and not the real reason 
upon which payment was refused. Tne décision is not a guide for the 
décision of other cases in which the circumstances are différent. Pro- 
longed and unexcused silence by an insurance company after the récep- 
tion of proofs of loss is held to be évidence of a waiver of defects or 
teehnical mistakes in the proofs, upon the ground that good faith re- 
quires of the company to notify the insured of such defects and thus 
enable him to correct them, and not mislead him to bis hurt, by an un- 
necessory delay; and that if the company did not do what good faith 
required, and misled the assured, it must be held to bave regarded the 
defects as unworthy of considération, and so to bave waived it. The 
reason upon which the doctrine of implied waiver from silence and that 
of estoppel in pais is based is the same. It is that the conduct of the 
insurance company has misled the assured, and induced him to omjt 
doing, or has prevented him from doing, what he miglit bave donc, and 
therefore that the eff'ect of its setting up the defect would be, by a 
breach of good faith, to work an injury upon the adverse party. It is 
important to notice that this implied waiver is another name for estop- 
pel, because the principle of estoppel is that the person in whose favor 
the estoppel opérâtes would, except for its aid, be defrauded; and where 
no injury can bave arisen from the act of the insurance company there 
is no estoppel. It is said, in a well-considered case, that the waiver or 
estoppel " can never arise by implication alone, except for some conduct 
which induces action in reliance upon it io an extent that renders it a 
fraud to recède from what the party has been induced to expect." In- 
surance Co. V. Fay, 22 Mich. 467. It might be added that the waiver 
or estoppel may arise, if the conduct of the insurance company induces 
an inability to act in conséquence of it, which produces an injurions ef- 
fect. In this case the policy was not payable until 60 days after proofs 
of loss were made and received by the insurance company. Suit could 
not be commenced until the policy was paj'ablè. Gauche v. Insurance 
Co., 10 Fed. Rep. 347. It is not claimed that the delay of the company 
prevented the plaintiff" from obtaining the required certificate, or from 
obtaining it in time to commence bis suit at the expiration of the 60 
days. If the défendant had a ri^t to require a certificate, the delay 
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wrought no irgurious effect upon the plaintifF. Where there is no claim 
of irjury to the insured, or that he bas been misled or deprived of an 
advaptage by a delay which did not affect the time when the policy was 
payable, there is no reason or propriety in submitting to a jury the ques- 
tion of implied waiver from unexcused delay. The motion is denied. 



HiLL V. UNiTf:D States. 

[Circuit Court, B. Maryland. June 33, 1889. 

Navigable Watees — Riparian Rights — Light-Houses — Constitutional Law. 
Land completely covered at low tide by the waters of the Chesapeake bay, 
within the limita of the state of Maryland, was, for purposes of navigation, 
given up to the United States upon the ratification of the fédéral constitution 
by the state, by virtue of the provision giving the fédéral government power 
to regulate commerce, and though the state, by statute. granted such land to 
the owners of the adjacent dry land as far as to the channel of the navigable 
waters, such grant was subjectto the right of the United States to build light- 
houses for commercial purposes, and the owner of the adjacent land is en- 
titled to no compensation for damages resulting from the érection of such 
structures. 

At Law. Action for use and occupation. 

On the Ist November, 1888, the plaintiiï filed his pétition în this 
court, under the provisions of the act of congress of March 3, 1887, c. 
359, in which he seeks to obtain compensation from the United States 
for the use and occupation of the site of Miller's Island light-house, 
which was built by the United States in the year 1874 on the bottom of 
the Chesapeake bay, one of the public navigable waters of the United 
States, at about 200 yards frorn the shore of Miller's island ; tliis light- 
house having been ever since ils construction used as the rear range light 
of Craighill channel, the same being a channel constructed by the United 
States in the Chesapeake, bay, and used by océan vessels in their ap- 
proach to the port of Baltimore. The plaiutiff', in the year 1873, be- 
came by purchase the owner of Miller's island, the same being an island 
in the Chesapeake bay, near its western shore. The claim of the plain- 
tiff to compensation for the use of the siteis based on his riparian rights 
as the owner of the fa,st land of Miller's island, which lies adjacent to the 
site in question, and he relies on a law of the state of Maryland, known 
as "Act 1862," c. 129, to support his claim. The United States resists 
this claim of the plaintiff upon the ground that his riparian rights under 
the law of the state of Maryland are subordinate, and subject to para- 
mount rights of the United States, under the commercial clause of the 
fédéral constitution, article 1, § 8, to use the said site without condem- 
nation or compensation to the plaintifF ibr the purposes of commerce and 
navigation. 

FIKDINGS OE FACTS. 

(1) I find that copies of the plaintiff's pétition were in compliance 
with the requirements of the act of March 3, 1887, c. 359, duly served 
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on the United States district attorjiey and the attorney gênerai of the 
United States, and said law in ail respects complied with. (2) I fînd 
thatthe plaintifF since the 14th day of February, 1873, has been seised 
and possessed in fee-simple of the tract of land clescribed in thèse pro- 
ceedings and known as "Miller's Island," and of ail the riparian rights 
attached thereto, under the laws of the state of Maryland. (3) I find 
that no part of the fast land inckided in the deed of the plaintiff has 
been used or occupied by the United States, but that a site for the rear 
range light of Craighill channel, situated about 200 yards from the shore 
line of the plaintiff's land, has been occupied and used by the United 
States; that the said site is submerged land in the Chesapeake bay, one 
of the public navigable waters of the United States, and within the ebb 
and flow of the tide, and in water about two feet deep at low tide. (4) 
I find (hat Craighill channel is a channel in the Chesapeake bay, con- 
structed by the United States, and used by océan vessels in their ap- 
proach to the port of Baltimore, and that the light-house constructed by 
the United States in the year 1874 on the site in question is an impor- 
tant and necessary aid to the navigation of said channel. (5) I find 
that the United States took possession of said site for the purpose of 
building the light-house in question without condemnation or the pay- 
nient of any compensation to the plaintifi', or any other person, in the 
year 1874. (6) I fînd that the land of Miller's islnnd, belonging to the 
plaintiff, was heretofore used and is chiefly valuable on account of the 
gunning for geese, swan, and ducks, and for the fishing privilèges with 
nets, and that since the érection of the light-house adjoining the shore 
the value of the land has decreased greatly, and the plaintiff''s testimony 
tended to show that said decrease is due to the érection of said light- 
house, and that the island formerly rented for $3,000 per annuni, but 
since the érection of the light-house the rent has decreased to $500 per 
annum. 

I. Alexander Preston and Alexander Preston, for plaintiff. 

Thomas G. Hayes, U. S. Dist. Atty., for défendant. 

Before Bond and Morris, JJ. 

Bond, J. This is an action for use and occupation of plaintiff's land. 
The facts of the case are that on the 14th day of February, 1873, the 
plaintiff became the owner in fee of an island on the western side of the 
Chesapeake bay, known as "Miller's Island." In the year 1862 the 
state of Maryland granted by statute to the owners of ail lands bounding 
on the navigable waters of the state the lands of the state covered by 
water in front of such shores to the deep water or channel of the navi- 
gable waters. The United States, in 1874, for the purposes of the proper 
navigation of the Chesapeake bay, erected on the lands covered by water 
of the bay and within 200 yards of plaintiff's island, a light-house, 
known as "Rear-Range Light of Craighill Channel." The water cover- 
ing the land on which the light-house is built is within the ebb and flow 
of the tide, and is about two feet deep at low tide. The plaintiff claims 
that the land upon which the light-house is built belongs to him by vir- 
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tue of his deed and the statu te of Maryland, (referred to,) and that prî- 
vate property cannot be lâWlùlly taken fora public use by the défendant 
without just compensation. Il is true that after the authority of Great 
Britain had been overthrown by the states ail the property of the sover- 
eign or of the lords proprietary belonged to the state. But the state of 
Maryland, when she ratified the constitution of the United States, and 
became a member of the Fédéral Union, held the lands under her nav- 
igable waters subject to the conditions of that instrument. The consti- 
tution provides that congress shall hâve power to regulate commerce be- 
tween the states and with foreign nations, and it has long been held that 
the power to regulate commerce carries with it the power to build light- 
houses, and do ail other necessary things withont which commerce can- 
iiot be suceessfuUy carried on. When the state of Maryland yielded 
this power to the United States she held the lands beneath the naviga- 
ble waters sub modo only. They are subject to the right of the United 
States to use them in the régulation of commerce, as much so as the nav- 
igable waters themselves are under the control of the fédéral govern- 
ment, upon which she may fix a light-boat certainly and anchor it per- 
manently to the bottom. When, therefore, the state granted the ripa- 
rian privilèges mentioned in the statute referred she could grant no 
more than she possessed, and the plaintitï' holds them subject to the right 
of the United States to regulate commerce as the state did. This light- 
house is in the détermination of congress necessary for the commerce or 
navigation of the Chesapèake, was within their power to build ever since 
the adoption of the fédéral constitution, and the plaintifif has no claim 
for the use and occupation oî the premisea. 

MoRKis, J., concurs. 



Shumacheb V. St. Louis & S. F. R. Co, 
(Circuit Court, W. D. Arhansas. June 8, 1889.) 

1. Négligence — Ghoss NEaiiiSENCB. 

A party is guilty of gross négligence if he fails to exercise the care reqiiired 
of him by the law. Thiis care required by the law is such care as is necessary 
under the cîrcnmstances to secure the protection of the lives, persons, and 
property of other persons. 

2. Same. 

Gross négligence is the absence of the care necessary under the circiim- 
Btancea to secure protection to life. person, and property. The entire ab- 
sence of ihat prudent and proper care necessary to render safe life, person, 
and property. and the failure to exercise such care. shows a consnious indif- 
férence to conséquences, which makes a state of case in which there is con- 
structive or légal willfulness. 
8. Same. 

In a case where, as a iprobable conséquence, the danger is very great, the 
greaterthe degree of care required. In such a cage the law requires the very 
highest possible caré to pre vent an injury. 
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4. SaMB— WllLFUL ACT. 

An act characterized by a high degree of negligetice, or, as it is familiarly 
called, "gross négligence," is the counterpart of a willful act. When tbe 
danger is very great, and the care to prevent disaster is very sligtit, or none 
at ail, tlie neglect of a party becomes a willful act in law. 

5. Samb. 

Tlie highest duty of man is to protect human lif e, or the person of a human 
being. That duty is never performed so as to escape responsibility until ail 
possible care, under the circumstances, has been exercised. 

6. Samb. 

If a conductor in charge of a gravel train was aware of the péril of a party 
who was in a position of danger, or might by the exercise of ordinary care 
bave discovered it in time to hâve avolded the injury to the party plaintiiï, 
that he permitted the danger to be created; that he thereafter, and up to the 
time of the collision, failed to use the means within hispower with a proper 
degree of care consistent with the safety of those on board the train toavoid 
the infliction of such injury to them as would spring as à probable, reasonable, 
and natural conséquence from the act, — a state of caae would be created 
whicb would indicate such a degree of indifférence to the rights of others as 
to warrant the characterization of such conduct as recklessnesa of such a 
character as to leave no place for the doctrine of contributory négligence in 
the case. 

7. SaME — CONTHIBUTORT NbQLIGBNCB. 

The fact that one has carelessly put himself in a place of danger is never 
an excuse for another purposely or recklessly injuring him. An act may be 
legally willful without a direct intent. It may be so willful if reckless. 

8. ]New Trial — Excessive Verdict. 

A court cannot interfère with a verdict on the ground of excessive damages, 
unless such damages are so excessively large and disproportionate as to war- 
rant the inference that the jury was swayed by préjudice, préférence, par- 
tiality, passion, or corruption. 

9. Négligence— Pi^BADiNa. 

If an injury is charged in a complaint to hâve been negligently done, a 
plaintiflE may prove any degree of négligence, although it may be such a de- 
gree as to make a case of constructive or légal willfulness. 

10. Samb. 

If a pleading is too narrow to cover the proof it can be widened, in a case 
where ail the issues which will be embraced by the amended pleading were 
presented to the jury at the time of the trial. 

11. Samb — Amendment. 

If neither the actual nature of the case, nor the real issue between the par- 
ties as it has been tried, would be changed by an amendment, the same should 
be permitted in furtherance of justice, even after verdict. 

{SyUabug hy the Court.) 

At Law. 

This is a suit agninst défendant for damages, plaintiff claiming in his 
original complaint that he was injured by the négligence and careïess- 
ness of défendant in not providing suitable and proper brakes for defend- 
ant's cars; that he was on a gravel train of défendant as an emplo3'é; 
that he was so injured by défendant, while its employés were engaged in 
switching cars, by reason of defective brakes with which said cars were sup- 
plied by défendant. In the amended suppleraental complaint plaintiff 
says the injury to him was caused by the défendant through its agents, 
who so negligently and improperly managed the said train that the plain- 
tifif was knocked off the same, and the cars of défendant ran over him. 
Plaintiff says it was the duty of the défendant to make and enforce suit- 
able régulations as to the manner of switching and making up trains, and 
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regulating^ thespeed thereof, and providing a sufficient nnmber of brake- 
men tô cbeck and control said cars while switcbing, and at ail other 
times, and to manage its train so as not to endangcr the lives or limbs 
of its servants; that the défendant violated its duty to plaintiff in the 
said particulars, and the same wholly neglected and failed to perform; 
and that by said négligence of said défendant the plaintiff was run over 
and injured. The proof shows the wbeels of a car ran over the left foot 
of plaintiff, injuring it so bis left leg bad to be finally amputated close up 
to bis thigh. The plaintiff claimed $15,000 damages. The jury ren- 
dered a verdict in bis iàvor for $8,000 damages. The défendant filed a 
motion for a new trial containing the following causes: 

"Because tlie verdict Is contrary to law; because the verdict is contrary to 
the eviJeni'B; because the verdict is contrary to both law and évidence; be- 
cause of error of law in refusing to glve instructions from one to nlne, in- 
clusive, as asked for by défendant; because the couit erred in modifving in- 
structions as asned for by the défendant, over tlie olijection of defemiant, and 
by giving the same as inodifled to the jury; because the court erred in giv- 
ing instructions numbered from three to eleven, inclusive, as nslsed for by 
plaintiff, over the objections of défendant; because the verdict is not sup- 
ported by the évidence. " 

George A. Graceand J. P. Byres, for plaintiff. 
Clayton, Brizzolara & Forrester, for défendant. 

Parker, Ji, {after stating thefacts os above.) Howdid the employés of 
the défendant, or, more properly speaking, the conductor, as he was in 
charge or tliat train, and responsible for its management, make the switch 
at the time of the accident? The évidence shows that the engine and 
four loaded cars, they being loaded with gravel, were stopped on the 
main track.- The engine Was detacbed and run up the road to passa 
switch, and when it was run past this switch itwas backed and attached 
to 10 cars loaded with gravel which were standing on the switch. It was 
then run fàr enOugh up a steep gradé of the track tp pull the cars off the 
switch and place tbeni on tlje main track. Then the engine was de- 
tacbed from the 10 cars, and they were let go down a steep grade until 
the front one of the 10 struck the rear one of the four lelt on the main 
track; and tbis was done with but one brakeman using one brake to 
check tlie inçreasing velocity of thèse 10 loaded gravel-cars. The wit- 
ness Kinney says: "Thé cars came down pretty hard, — pretty fast, — 
and the further they came the faster they came, and struck pretty hard. 
I tbink it struck barder than usual. It was down grade, Was a steep 
grade. It is barder to hold on a down grade." The brakeman Gifford 
says: " Grade was steeper than he tbought it was. Cars got start of me 
a little, and wb en I saw they were going to hit a Utile too hard I hallooed 
to the men ' Look out!' " He further says: "Question, You say you were 
going to strike barder than you ought to? Amwer. Yes, sir; barder than 
cars ought to strike to be safe on making a coupliug." In describing 
how the switcbing was done Gifford says: " Pulled ten loaded cars, loaded 
with gravel, off the switch, tobk them up a steep grade, eut the engine 
loose, and let them go down thé grade." Again he says: "The grade 
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was too steep for him to stop the cars." Further he says: " I suppose 
it would hâve been of advantage to me if other brakemen had been there." 
" Q. lï there had been enough men you could hâve held her down so as 
not to hurt anybody? A. Yes, sir. As a matter of fact there was not 
enough men to hold her down easy." Other witnesses corroborate Gif- 
ford as to the manner of making the switch, the nature of the grade, the 
nuniber ol brakemen on the train at the time, the rapidity with which 
the 10 cars moved after being detached from the engine, the force with 
which the cars came together, and how such a resuit could hâve been 
prevented. The conductor in charge of this train knew the nature of 
that grade. It was his duty to know that one V:)rakeman managing one 
brake could not control that train of 10 loaded cars. It was the duty of 
the conductor to take thèse 10 cars off that switch and attach them to the 
four on the main track in a prudent and careful manner, having due re- 
gard to the safety of the property of the Company, and above ail to the 
saiety of the lives and persons of the employés of the company, niany of 
whom from this évidence were known by every employé of that company 
on that train, — from the conductor to the water-monkey, — to be on the 
open gravel-cars, which, from the testimony in this case, was recognized 
as a position of danger; and with that knowledge such a switch was 
made. In the light of this évidence, can a want of care in changing 
thèse cars be imputed to the conductor? Did he exercise the care that 
was necessary under the circurastances? If he did not, as was said by 
the suprême court in the case oî Railruad Go. v. Arms, 91 U. S. 495, he 
was guilty of gross négligence. "ïhat this nieans, alter ail, the absence of 
the care that was necessary under the circumstances." Indeed, I think 
this évidence would raise the presumption of a conscious indiHerence to 
conséquences on the part of the conductor. It seems to me from the tes- 
timony that there was an entire absence of that prudent and proper care 
which, when there is a failure to exercise it, shows that conscious indif- 
férence to conséquences which niakes a state of case in which there is 
constructive or légal willlulness. The principle, in short, applicable in 
a, case like this is that the plaintiff was guilty of imprudence in sitting 
where he did on the car, but that défendant, by exercising the degree of 
care required of it, could hâve prevented the injury; that the degree of 
care required is proportioned to the extent of the danger. If, as a prob- 
able conséquence, the danger is very great, the greater the degree of care 
required. In such a case the law requires the very highest possible care 
to prevent an injury. An act characterized by a high degree of négli- 
gence, or, as itis familiarly called, "gross négligence," is the counterpart 
ol a willful act. When the danger is very great, and the care to prevent 
disaster is very slight, or none at ail, the neglect of a party becomes a 
willful act in law. The highest duty of man is tO protect human life, 
or the person of a human being. That duty is never performed so as to 
escape responsibility until ail possible care, under the circumstances, is 
exercised. The law says if the management of thèse cars, after the 
plaintiff was discovered on one of them in a position of danger in time to 
hâve prevented the injury, was characterized by gross and reckless neg- 
v.39F.no.3— 12 
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ligence, it is équivalent to intentional mischief. Raîhoad Co. v. Ledbet- 
ter's Adm'r, 45 Ark. 246; Cooley, Torts, 810. This striking together 
of the cars, caused by the négligence or want of proper care on the part 
of the conductor, was an act which, under the circumstances, consider- 
ing the proven situation of a number of men on the gravel-cars, "would 
produce the resuit that was produced as a natural, probable, and ordi- 
nary conséquence. If the conductor was guilty of such a degree of nég- 
ligence as naturally led to such a resuit, in law he is held to bave in- 
tended the resuit. This may appropriately be called "légal willfulness." 
The évidence, to my mind, shows that the switching was done in a care- 
less and reckless manner. Did the conductor know of the dangerous 
position of plaintiff, or could he hâve known it by the exercise of such a 
xeasonable degree of diligence as the circumstances required, in time to 
hâve prevented the injury ? Did he know it, or could he bave known it, 
long enough before the injury to bave prevented it by the exercise of rea- 
sonable care in making the switch? The évidence of Gifford is that he 
did. On this subject he states that "Burk told the men they had bet- 
ter ride in the caboose; there was lots of room in there." "Question. 
When did Burk tell them that ? Answer. While they were running be- 
tween Tushka Homma and Talihina. Q. Did you ever tell thèse men? 
A. I don't know that I did, personally. He [meaning Shumacher] was 
■on the end of the car when Burk told him. Q. Did he get off the end of 
the car? A. No, sir; I don't think he did. Q. Heremained there? A. 
Yes, sir." By this testimony plaintiff was in this place of danger while 
they were running between Tushka Homma and Talihina. This was a 
considérable time before the injury was inflicted, and from the testimony 
he must bave remained there until he was knocked ofF by the collision. 
The conductor saw him there. The conductor was about thèse cars or 
the caboose ail the time. He knew the men were in the habit of riding 
on the gravel-cars. If he did not actually know that the plaintiff was 
on the end of the car, he had such good reason to know that he was 
there, or might be there, as to make it his duty to see whether he was 
there or not before such a reckless and careless act as switching thèse 
cars was done. His knowledge of the position ôf this plaintiff before 
the switching made such a state of case as that it became his duty to ex- 
ercise due care to see if the plaintiff was in a position of danger. Froni 
this évidence he either knew of the perilous situation of the plaintiff, or 
by the exercise of ordinary care might bave discovered it, in time to 
liave avoided injuring him. It is apparent to my mind, from the facts, 
that he failed to use the means in his power with a proper degree of care 
to prevent injuring plaintiff, or any one else on thé cars. This makes 
a case of constructive or légal intent, or a case where such conduct is 
équivalent to intentional mischief. Guenther v. Railroad Co., 8 S. W. 
Rep. 375. The facts, in my judgment, show the injury to plaintiff could 
hâve been prevented by the use of ordinary care on the part of the con- 
ductor after he obtained knowledge of the position of plaintiff on the 
train, or after and while he had good reason to know his position of dan- 
ger. He having such good reason to know this fact, it was his duty to 
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make an effort to know the real truth at the tirae of the switchmg. We 
are to consider that the conductor knew it to be a habit of many, if iiot 
ail, of thèse men to ride on the open dirt-cars. This was a position of 
danger, as shown by ail the évidence in this case. This conductor, un- 
der the law, could not change the position of thèse cars under such cir- 
cumstances as described by the évidence without rnaking some reason- 
able efifbrt to learn the position of the men at the time the cars were taken 
froni the switch and turned loose on a steep grade without being guilty 
of such négligence as would make the act willful in law. The act was 
one of great carelessness. It was an act which naturally, reasonably, 
and probably would produce just such a resuit as was produced . It was- 
a resuit that could hâve been prevented by the exercise of that reason- 
able and ordinary care which should hâve characterized the act of the 
conductor as a reasonable and prudent man having in charge a very 
dangerous agency. The négligence of the conductor in this case com- 
menced when the switching commenced in the manner that it did, and 
it continued until the injury was inflicted. It is claiined that warning 
was given of the approaching danger. It was, but it was too late. I 
do not think it can be gathered from any of the évidence that the warn- 
ing was given until after the cars had been eut loose from the engine, 
and started down the steep grade, as the witnesses call it. Mr. Kinney 
say s : " Tliis hallooing was when the cars had not much more than started 
down the grade." Take ail the évidence together, and it shows it was 
after they had started, and gone some distance down the grade, before 
the hallooing was donc. This did not break in on the state of négli- 
gence on the part of the conductor that had commenced, then existed, 
and continued up to the time of the injury of plaintiflf. 

On a careful review of the évidence in this case, I conclude the place 
on the car that plaintiff fell from was a position of danger. The con- 
ductor was aware of Shuniacher's présence on the car, and only a short 
time before, if not at the very time of the injury, he knew of his prés- 
ence on the very spot from which he fell, or had good reason to hâve 
such knowledge; that any place on the car vvas a place of danger; that 
Shumacher was guilty of négligence in being where he was; that the in- 
jury to plaintiff could hâve been prevented by the use of ordinary care 
on the part of the conductor, who was the man in charge of the train at 
that time, and who had the control of plaintiff and ail others on that 
train while it was in transit from the gravel-pit to where its load of gravel 
was discharged; that he failed to exercise this care. This care, under 
the circumstances, he must exercise. Sullivan v. RaUroadCo., 10 S. W. 
Rep. 852. The conductor was aware of the péril of plaintiff, or might, 
by the exercise of ordinary care, hâve discovered it in time to hâve 
avoided the injury to plaintiff. He permitted the danger to be created. 
He thereaiter, and up to the time of the collision, failed to use the means 
within his power with a proper degree of care consistent with the safety 
of those on board the train to avoid the infliction of such injury to 
them as would spring as a probable and natural conséquence from 
the act. This state of case indicated such a degree of indiri'erence to 
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the rîghta of others as to warrant the characterization of suçh conduit 
as recklessnoss of such a character as to leave no place for the doctrine 
of'contributory négligence" in the case. The fact that one has care- 
lessly put himself in a place of danger is never an excuse for another 
purposely or reckiessly injiuing him. Cooley, Torts, 811. An act may 
be legally willful without a direct intent. It may be so willful if reck- 
less. It seems to me that the facts referred to above, and the légal prin- 
ciples enunciated, entirely justify the court in giving the instructions 
asked for by the défendant, as moditied, and in giving the instruction 
on its own motion, defîning "willfuUy or intentionally," which is as fol- 
io ws: 

" ' Willf ully or intentionally,' as used in the instructions, means eitber a 
spécifie purpose to do the plaintifE an injury.ora grossly reckless management 
of the car or cars after plaintitî's position on the car was disoovered by de- 
fendant's agent, the conductor. To inake the management o£ the car or cars 
a grossly reckless management the position of plaintiff on the car must hâve 
been known to the conductor siifliciently long before the injury to hâve ena- 
bled him, and those under him in the management of the train, to hâve pre- 
vented the injury. If such management was grossly reckless, after plaintitî's 
position was discovered in tinie to hâve prevented the injury, such reckless- 
ness is équivalent to willful or intentional mischief." 

The court, in the Hght of the évidence, was justiiied in giving such in- 
structions as were asked by plaintiff on the subject of the injury being 
produced by an act that was in law willful. Of the other instructions 
in the case I think the défendant has no right to coraplain. Thcse given 
at the request of its attorneys are more favorable than I think the facts 
warrant, but it cannot complain on this ground. I was at one time in- 
clined to the opinion that the damages were excessive. Whether they 
may be or not, before a court can interfère with a verdict on that ground 
the same must be so excessively large and disproportionate as to warrant 
the inference that the jury were swayed by préjudice, préférence, partial- 
ity, passion, or corruption. St. Martin v. Desnoyer, 61 Amer, Dec. 494; 
Schlencker v. Risley, 38 Amer. Dec. 100, note, 106. It is complained by 
défendant that the theory of the case presented by the instructions, that 
the act which injured the plaintiff was legally willful, was not alleged in 
the complaint. It is charged in the com plaint tp hâve been a négligent 
act. I do not think it necessary to specifically allège the degrce of nég- 
ligence. When it is charged to hâve been a négligent act the défendant 
must take notice that the plaintiff can rely upon his right to prove nég- 
ligence of any degree. It is now well settled, as I believe, by the En- 
glish cases, and generally by the American courts, that a plaintiff may 
recover, notwithstanding his own négligence exposed him to the risk of 
injury, if the défendant, after becoming actually aware of the plaintiff's 
danger, or if, under the circumstances, it was defendant's duty to know 
it, failed to use ordinary care to avoid injuring him. Such a case is one 
of légal willful injtiry. Shear. & R. Neg. 36. 

I think ail the facts out of which spring the true légal aspects of this 
case are alleged; but, if not, after ail the évidence has been heard, the 
case subniitted to the jury, a verdict rendered, and the right resuit, as 
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shown by the law and the évidence, bas been reached, in view of the 
libéral doctrine of aniendments whicb in the interest of justice now 
prevails in the courts, I think a court would hardly be justified in set- 
ting aside a verdict on that ground. The purpose of ail trials is to se- 
cure a just resuit, — to arrive at an honest finding. To do this the féd- 
éral courts put aside ail the mère technicalities of the law. They are 
brushed out of the way as so many cobwebs. If the pleading is too 
narrow to cover the proof, it can be widened , in a case where ail the is- 
sues which will be embraced by the amended pleading were presented to 
the jurj'. Proof vvas offered on thein, and the law covering and defin- 
ing thèse issues was fully presented. In my judgment neither the act- 
ual nature of the case nor the real issue between the parties, as it bas 
been tried, would be changed by an amendment. In such a case, if 
necessary, it ought to be made, even after verdict, in furtherance of jus- 
tice. Bamherge)' v. Terry, 103 U. S. 40. After a careful considération 
of the case I am brought to the conclusion that substantial justice bas 
been donc the parties; that the real merits of the controver.sy hâve been 
reached, and upon thèse groiuids the verdict sbould stand, and judg- 
ment should be entered on same. Motion for a new trial will be over- 
ruled. 



Beasley V. Western Union Tel. Co. 
^Circuit Court, W. D. Texas, San Antonio Dw. May 29, 1889.) 

1. TeLEQIÎAPH CoMPANLES — NeGIjIGBNCE. 

If a message is written by the sender on a télégraphie blank containing 
stipulations restrictive of the right of recovery in case of négligence in the 
transmission of the message, he is boiind by such stipulations whether he 
reads them or not; no fraud or imposition being used to prevent him from 
acquainting himself with their purport. 
3. Samk. 

A stipulation requiring a claim for damages for such négligence to be pre- 
sented in writing within 30 days is valid, and, no reason being shown for 
failing to présent it, no recovery can be had. 

3. Same — Aiithokity op Agsent. 

Although a telegraph Company' s rules prohibit its agents from receiving 
messages written otherwise than on its printed blanks, a sender ignorant of 
the prohibition is not bound therebj', and hence where the agent, without the 
sender's request, copies a message written on ordinary paper onto a blank, 
the sender will not be bound by the stipulations in the blank. 

4. Same. 

A telegraph company is heïd only to reasonable care and diligence in the 
transmission of messages, and if stress of weather prevents their being sent by 
the usual and most direct route, the compan}' is not chargeable with négli- 
gence by selecting the next best available route. 

5. Same. 

It is no excuse for delay in transmiting a message that an agent at an inter- 
mediate point was in doubt as to its proper destination, ihe message being 
addressed to "Wallace" instead of "Wallis, " there being no place in the state 
of the former name, if he knew of the existence of the latter town, and failed 
to send it to that point. 
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6. Same.' . 

If the error in'the name was chargeable to the agent who received the tues- 
sage from the sender, the company would be liable, regardless of the diligence 
used by the agent at the intermediate office to discover the correct destination. 

7. Same. 

Where the message alleged to hâve been unreasonably delayed contained 
information of the probable death of plaintifl's wife, and the only means by 
which, if the dispatch had been duly received, plaintifl could hâve arrived 
before her death was by a train which passed at a distance of 15 miles frora 
the point to which the message ahould hâve been sent, within 2 hours and 15 
minutes after the earliest time at which he could hâve received the message, 
it is for the jury to décide whether he could hâve reached her while living, 
and therefore whether he was injnred by the delay. 

8. Samb — Damages. 

The recpvery in such a case is measured by a proper compensation for the 
disappointment and anguish suflered by plaintifiE's inability to be with his 
wife before her death, no punitive damages being allowed, nor shonld the 
grief naturally arising from the wife's death enter into the détermination of 
the amount awarded. 

At Law; Action for damages, 

Tarleton & Kellar, for plaiatîff. 

John A. & N. 0. Green, for défendant. 

Maxey, J., {charging jury.) The plaintiff, Robert Beasley, brings 
this suit to recover damages of the défendant for the faiiure to deliver a 
telegram to him at Wallis, a station on the San Antonio & Arkansas 
Pass Railway. The message, alleged in the pétition to hâve been deliv- 
ered by Miss Annie Mêlas, as logent of plaintiff, to the defendant's oper- 
ator at San Antonio for transmission , is set ont as follows : 

"San Antonio, Texas, January 11, 1888. 
"2'o Robert Beasley, News Agent, 8. A. & A. P. Ry. train, Wallis, Texas : 

"Dell is worse, come at once. 

[Signed] "Sister Annie." 

The telegram bas référence to the wife of plaintiff, who (the wife) was 
then in a critical condition, and who died on the morning of the llth, 
and, as stated by Miss Mêlas, between the hours of 11 and 12 o'clock. 
Referring to that telegram, it is alleged by the plaintiff "that said mes- 
sage was written by said Annie Mêlas upon a half sheet of common com- 
mercial note paper, and when the same was delivered, as aforesaid, to 
the agent of défendant, he, the said agent, of his own volition, and with- 
out the requestof the said Annie Mêlas, copied, or rewrote, said message 
upon one of the télégraphie blanks of said défendant." It is insisted, 
on the contrary , by the défendant that Miss Mêlas herself wrote the body 
of the message, including the signature, and that at her request the agent 
of défendant, Towhey, merely inserted the address, and that Miss Mêlas 
so wrote the message on one of the printed forma or blanks which are 
in gênerai use by the défendant company; the same being as follows: 

Form No. m. 

THE WESTERN UNION TELEGRAPH COMPANY. 

NIGHT MESSAOE. 

The business of telegraphing Is subject to errors and delays, arising from cause* 
which cannot at ail times be guarded agalnst, including sometiuies négligence of serv- 
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ants and agents tchom It is necessary to employ. Erroi-s and delays may be prevented 
by répétition for which, during the day, half prioe extra is chargéd in addition to the 
f uU tarife rates. 

The Western Union Telegraph Company will reoeiye messages, to be sent witbout 
répétition during the night, for âelivery not earller than the morning of the next ensu- 
ing business day at reduced rates, but in no case for less tlian twenty-iive cents toUs 
for a single message, and upon the express condition that the sender wilI agrée that he 
will not claim damages for errors or delays or for non-delivery of such messages, hap- 
pening from any cause, heyond a sum equal to ten times the amount paid for trans- 
inission; and that no claim for damages shall be valid unless presented in writing 
within thirty days after sending the message. 

Messages will be delivered free within the established free delivery limits of the 
terminal office. For delivery at a greater distance a spécial charge will be made to 
cover the cost of such delivery, the sender hereby guaranteeing payment thereof . 

The Company will be responsible to the limit of its Unes only, for messages des- 
tined beyond, bût will act as the sender's agent to deliver the message to Connecting 
companies or carriers, if desired, without charge and withbut liability. 

Thos. t. Eckekt, General Manager. NoKviy GREE>f, Président. 



Recelver's No. 



Tirne Filed. 



Clieck. 



Send thefoUowing night message, suhject to I 
theabuve ter ms, which are hereby agreed to. i , 188 



To„ 



It^- READ THE NOTICE AND AGREBMENT AT THE TOP. _Jg||| 

You observe a clause in the printed form to the effect "that no claim 
for damages shall be valid unless presented in writing within thirty days 
after sending the message;" and the évidence, without contradiction, 
clearly showing that no claim for damages was made until the following 
July, about six months after the death of the wife, the défendant con- 
tenus that the suit is not maintainable. There is évidence tending to 
show that Miss Mêlas did not read the printed matter of the company's 
form, and was ignorant of its contents. Whether Miss Mêlas wrote the 
message or the body of the message on the printed form furnished by the 
défendant is a question of fact which you will détermine from an exam- 
ination of ail the facts and circumstances in évidence. If she did thus 
Write the message, — if she wrote it on a form containing the stipulation 
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which I hâve read to 3'ou as to the time for presenting a claîra for dam- 
ages, — there are certain principles of law bearing upon that question 
which it becomes necessary for me to call to your attention. 

1. It is immaterial whether Miss Mêlas read the printed matter or not. 
Upon this point the suprême court of this state say: 

"The Sound and practifal rule of law in such cases is that in the absence of 
fraud or imposition a paity to h contract, wliich lias been voluntarily signed 
and executed by him, with f ull opportunity for information as to its contents, 
cannot avoid it on the ground of his own négligence or omission to read it." 
Womaok v. Telegraph Co., 58 ïex. 179. 

In the same connection the court quote the following extract from an 
opinion delivered by the suprême court of Michigan: 

"This printed matter on tlie face of the paper could hardly escape the at- 
tention of any one not natiirally or pmpoaely Idind who slioiiUi write a mes- 
sage upon the paper. He must at least know tliat tliere is some printed matter 
on the f u:e of the paper, and he must be held to Icnow that it had heen placed 
there for some purpose connected with the message. It is tlierefore no excuse 
for him to say he did not read the printed matter before hîs eyes. It was gi oss 
négligence on his part if he did not. The printed blank, before the message 
was written upon it, was a gênerai proposition to ail pcrsons of the ternis and 
conditions U|)on whieh messages would be sent. By writing the message un- 
der it, signing and delivering it for transmission, the plainiilï below accepted 
the proposition, and it becauie a contract upon those ternis and conditions." 
Id. 180; citing Ttlegraph Co. v. Carew, 15 Mich. 536. See, also, Telegrapfi 
Co. V. JSeill, 57 Tex. 285 et seq. 

I do not say, gentlemen, that Miss Mêlas was guilty of gross négli- 
gence in failing to inlorm herself of the contents of the printed form, 
but her want of knowledge, under the circumstances, is due to her failure 
to avail herself of the opportunity she had of obtaining the information, 
and she and the plaintiff, for whom she was acting, are chargeable with 
knowledge of what the printed form contained. 

2. As before stated to you, the printed form provides that no claim 
for damages, unless presented in writing within 30 days, shall be valid. 
Referring to a stipulation of that character in a printed télégraphie blank 
form, the suprême court of this state, speaking tlirough Mr. Justice Stay- 
TON, say: "Agreements of this character are held to violate no rule based 
on public policy, and to be reasonable and obligatory." Telegraph Co. v. 
Bains, 63 Tex. 28. The testimony in this case shows that the plaintiff, 
at the time of the death of his wife, resided in San Antonio; that his 
wife died on the llth of January; that he reached his home on the night 
of the same day; and that within three or four days thereafter he was 
shown by his sister-in-law the message which she says she delivered to 
Towhey. He therefore had am])le time to présent his claim for damages 
to the défendant, and no reason is disclosed or attempted to be shown by 
the testimony for his failure to présent it within the 30 days. You are 
instructed, therefore, that if Miss Mêlas wrote the body of the message on 
the printed form, to which you bave been relerred, and requested Towhey 
to Write the address, then the plaintiff is not entitled to maintain this 
suit, and you will find in favor of the défendant. If, however, you con- 
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clude from the testimony that, as alleged in the pétition, Miss Mêlas 
delivered to Towhey a message on note paper, addressed to plaintifl' at 
Wallis, for transmission, and that Miss Mêlas and Towhej' made an agree- 
ment for transmitting the message, so delivered by her, for the suni of 
30 cents, and that Towhey afterwards, of his own volition, and without 
requestof Miss Mêlas, copied the message on a printed form of the défend- 
ant, without directing her attention to what the form contaiued, then 
the plaintiff would not be bound by the conditions and stipulations of 
the printed matter found on the form; and, in that event, you will pro- 
ceed further and consider other questions affecting the plaintiff s right to 
recover. 

In connection with the delivery of the message by Miss Mêlas and its 
receipt by Towhey your attention will be directed to certain printed 
rules and régulations of the défendant introduced in évidence. Counsel 
for défendant insists that those rules prohibit its agents (operators) from 
receiving a message unless it be written on a company printed blank. 
That niay be true, and yet the proliibition would not prejudicially afîect 
a third party, who had, in ignorance of the rules, made a contract or 
agreement with an agent for sending a message. If an authorized agent 
of the défendant — and you are instructed that Towhey liad full power 
to act for the défendant in contracting for the transmission of messages 
(Telegraiph Co. v. Broesche, 10 S. W. Rep. 735, 736) — receives a mes- 
sage from a person written on note or other kind of paper, and agrées 
for a stipulated considération to transmit the message to its destination, 
the défendant would be bound by such agreement; and the fact that the 
message had not been written on a printed blank would be immaterial, 
unless the sender had actual notice of the prohibitory rule. Il the rule 
of law were otherwise, a telegraph company could etîectually escape 
liabilitj' for the négligence ot its agents by merely providing them with 
printed rules. I cannot adopt that view of the law, so répugnant in my 
judgment to reason, and so contrary to sojnd public policy; and, if you 
find that Towhey did agrée with Miss Mêlas to send the message in man- 
ner and form as claimed in the pétition, it will be your duty to déter- 
mine whether the défendant exerciseil due care and diligence in the ef- 
fort made to transmit it to the plaintif!'. 

Touching the duties which telegraph companies owe to the public, and 
the degree of care required of them in the performance of their duties, 
the suprême court of this state use this language: 

" The great weight of authority, and whicli, from the nature of the employ- 
ment of telegrai h <-ompanies, seems foumieil upon reason, is that, thouu;h in 
soine essential particulars they parUike of the char.icter of corumon carriers, 
they are not strictJy stich, and should not be held to the same degree of strict 
responsibility. * * * As our législature, however, has delegated to tele- 
graph companies the power to eKercise the right of emineiifc domain, and as 
their employinent is qwisi public, they shoiild so far be governed by the law 
applicable to coinmon carriers that the j^eneral duty devolves upon them to 
serve the public and act impartially alid in good faith to ail alike, and to send 
messages in Ihe order received. But they are not, as is the gênerai rule with 
eomraon carriers, insurers, simply by reason of their occupation, but are held 
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only to a reasonable degreô of care and diligi>nce in proportion to the degree 
of responsibility." Telegraph Co. v. Neill, 57 Tex. 288. 

It was therefore the duty of defendant's agents to exercise a reasonable 
degree of care and diligence, considering the importance and urgency of 
the message intrusted to them, in sending the telegram forward to the 
plaintitf. Was such diligence exercised by Towhey and the agents at Dal- 
las and Galveston? Your attention is drawn to the places named particu- 
larly for the reason that, because of the prevalence of "sleet stortns" at 
that time, the direct line Connecting San Antonio and Galveston was 
ont of repair, and it thus became necessary for the défendant to transmit 
the message by the more circuitous Dallas route. No négligence can be 
imputed to the défendant, growing out of the impaired condition of the 
wires between San Antonio and Galveston, as it resulted from causes al- 
together beyond its control. 

But the question remains for you to consider, was due diligence used 
to deliver the message to the plaintiff via the Dallas line? The message, 
you -will remember from the testimony, was delivered to the agent, Tow- 
hey, at San Antonio, Miss Mêlas testiiies, between 12 and 1 o'clock, lOth 
or lllh of January, and Towhey, about 1:35 a. m. on the llth. It is 
shown by the testimony of the défendant that the message was received 
at Galveston at 2:15 a. m. on the llth, and deln.yed there until 10:41 
A. M. of that day. Ta account for the delay at Galveston it is insisted 
by défendant that the telegram wàs addressed to plaintiff at " Wallace," 
when it should have been " Wallis," and, there being no such place in the 
state as " Wallace," it became necesfeary for the Galveston office to ascertain 
from the office at San Antonio the point or place to which the message 
should be transmitted. And defendant's counsel further insist that, 
owing to the lateness of the hour at which the message was received at 
Galveston, and the crowded business condition of the wires, the inquiry 
could not be made of the San Antonio office until the next morning. 
Now, as to the misspelling of the narne of Wallis you should regard that 
as immaterial, if the defendant's agents, by reasonable diligence, could 
have seasonably transmitted the message to the plaintiff at the place spelt 
and known as " Wallis." Altliough there may not liave been a place in the 
state spelt "Wallace," yet the two namesare pronouncedalike, — the pro- 
nonciation is the same, the only différence being in the terminal letters 
of the names, — and if tlie agents knew of " Wallis " it was their duty to send 
the message to that point, and, failing to reach the party to whom it was 
addressed, then tliey should have made further inquiry as to the proper 
place. Again, if Towhey, as the plaintifi' contends, was responsible for 
the mistake, the niisspelling of the name, — and of that you must judge 
from considering the testimony, — then bis mistake would be chargeable 
to the défendant, and in that event it would not be necessary to inquire 
into the conduct of the agents at Galveston, for although they may have 
exercised the highest degree of diligence, still, if the delay at Galveston 
originated in the fault and négligence of the San Antonio agent, the de- 
fendant would be liable to the plaintiff for any injuries which may have 
resulted directly from that négligence. Whether due diligence was ex- 
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ercised by defendant's agents is a question solely for you to détermine, 
and in deliberating upon that question you should consider ail the facts 
and circumstances in évidence, and come to such conclusion as will be 
just, fair, and reasonable as between the parties to the suit. If the de- 
fendant, through its agents, exercised reasonable care and diligence in 
the performance of the duty which it owed the plaintiff in respect of 
transmitting the message to him, it would not be liable in this suit, al- 
though the message may not hâve been delivered at Wallis in time for 
the plaintiff to bave réached bis home and been with his wife before her 
death. ïf, however, it was négligent in tlie performance of its duty, you 
will inquire whether such négligence caused or resulted in damage to the 
plaintiff. It is not every act of négligence that gives a right of action. 
Upon this point therule is thus stated by thé suprême court of this state: 

"It may be laid down as a true proposition tiiat bare négligence, unproduc- 
tive of damage to anotber, will not give a riglit of action; négligence causing 
damage will do so." Hailway Co. v. Levp, 69 Tex. 667; Telegraph Co. v. 
Broesahe, 10 S. W. Rep. 736; Womack v. Telegraph Co., 58 Tex. 181. 

Now, were the injury and damage of which the plaintiff complains the 
direct resuit of négligence on the part of the defendant's agents? Upon 
this branch of the case it will be necessary for you to careiully look iuto 
ihe évidence. The défendant left San Antonio on the lOth of January 
for Wallis, and reached the latter place at 3:20 a. m. on the llth. His 
wife died, according to the testimony of Miss Mêlas, between 11 and 12 
o'clock on the morning of the llth. There was only one train by which 
the plaintiff, as he himself testifies, could hâve reached his wife before 
her death, and that was the Southern Pacific train which passed Eagle 
Lake at about 5:35 on the morning of the llth, and that train reached 
San Antonio at 11:30 A m. of that day. Wallis is not on the line of 
the Southern Pacific road and is 15 miles distant from Eagle Lake. 
Now, to place the case in the most favorable attitude for the plaintiff, 
let it be assumed that the telegram was delivered to him at Wallis at 3:20 
A. M. of the llth of January, imniediately upon his arrivai there. Could 
he then hâve procured a conveyance of any kind and reached Eagle Lake 
in time to bave taken the Southern Pacific train passing that point for 
San Antonio? If he could, and he would bave thus been enabled to reach 
his wife before her death, and there was négligence on the part of the 
defendant's agents in failing to transmit the message to Wallis, as above 
defined in this charge, then the plaintiff would be entitled to recover. 
But if the plaintiff could not bave reached Eagle Lake in time for said 
Southern Pacific train, assura ing the telegram to bave been delivered at 
Wallis at 3-20 a. m. of the llth, then the plaintiff should not recover 
in this suit, for, in that case, the injury of which he complains could 
not liave resulted from defendant's négligence, notwithstanding it may 
not bave exercised due diligence in the transmission of the message. 

If, in view of the évidence and charge of the court, you ônd a verdict 
for the plaintiff, you will award him such sum as will fairly and reason- 
ably compensate him for the disappointment, grief, and mental anguish 
which he may hâve suffered on account of his failure to be présent with 
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his wife before hér death. Stuart y.' Tdegrnpk Co., 66 Tex. 580 et seq; 
Teïegraph Co. v. Broesche, 10 S.Wi Rep. 736. Undef the facts of this 
case ho exemplary or punitive damages are recoverable. 

It is my duty to say to you, in référence to the question of damages, 
that great caution ought tb be observed in the trial of cases like this, as 
it will be so easy and natural to confound the corroding grief occasioned 
by the loss of a wife with the disappointment arid mental anguish occa- 
sioned by the fault or négligence of the company; for it is only the lat- 
ter for which a recovery may be had. So Relie v. Teïegraph Co., 55 Tex. 
313, 314. 

Under the instructions and the évidence, you will render such a ver- 
dict, gentlemen, as you may deem right and proper. 



Skinnee v. Atghison, t. & S. F. R. Co. 

(C.rcuit Court, JV. S. Jllnois. June SO, 1889.) 

Carhibks ov Parsbngbes — Accidents — Risks Asstjmbd. 

A passenger on a railway train, who. while ascending the steps of a car on 
the invitation f the railway company's agent, is injured by the fall of a serv- 
ant of the Company against her, the fall being cauaedby accidentally slipping 
■while standing on the rails of the platforms of two cars, engaged in the per- 
formance of his duty, cannot recover from the company therefor, as there is 
no négligence, and the risk of such an accident is assumed by the passenger. 

At Law. On motion to direct verdict. 

On October 13, 1887, plaintiff, a lady 45 years of âge, was a passen- 
ger over the delèndant's railroad, traveling from Kansas City to Welling- 
ton, Kan. At Newton, an intermediate station, she was obliged to alight 
and change cars. Being notifled by the station agent that the train for 
Wellington was ready , she started to take her place in the passenger coach . 
Her testimony was that as she ascended the steps she saw a brakeman 
suddenly climb the rails of the car platform, as if to adjust the bell-rope, 
and that almost simultaneously with his ascending the rails he fell back- 
ward upon her, crushing her left hand with his foot, and inflicting other 
serions injuries. A witness for plaintiff testified that he preceded the 
plaintiff up the steps, and that the brakeman was standing upon the rails, 
adjusting the bell-rope, when the wittiess began to ascend the steps. Ihis 
witness' attention was first attracted by a cry from the plaintiff, and, 
turning quickly around, he saw the brakeman in the act of failing. Two 
other witnesses for the plaintiff saw the brakeman about the instant he 
came in contact with the plaintiff. One of them had not noticed the brake- 
man before, the other testifying that he saw the brakeman suddenly ap- 
pear, (but could not tell whence,) and quickly climb the rails in the 
manner testiSed to by the plaintiff. At the close of the plaintiflf's case 
défendant moved the court to exclude the évidence. This motion was 
overruled pro/orma, and the défendant introduced the évidence of the 
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Walceman, who testified thât in the Course of his duty, and in the usual 
and ordinary method, hewas adjusting the bell-rope ■ffhile standing, not 
upon the rail at the outer edge of the platform, as plaintifPs witnesses 
testified, but upon the two rails attached to the end of the body of the 
car, one on each side of the door. While in this position, his legs span- 
hing the opening of the door, he was jostled or run into by some one 
from within the car; his right foot was pushed off from the rail, and in 
the effort to regain his balance he fell upon the plaintiff. At the con- 
clusion of this évidence défendant renewed the motion for the court to 
direct a verdict for the défendant. 

Moses & Nemwm and Frank Ives, for plaintiff. 

Williams, Holt & Wheeler, for défendant. 

Jenkins, J., (orally.') In disposing of this motion the court îs obliged 
to consider the évidence in the ïight that is niost favorable to the plain- 
tiff, and give to the plaintiff the benefit of ail the inferences from the 
facts which the jury would hâve a right to draw. ïhe facts are within 
small compass. The plaintiff was a passenger, and was entitled to the 
protection of a passenger from the défendant, and was entitled from the 
défendant tf the highest degree of practical skill and care to protect her 
from injury So far as the évidence discloses, everything connected with 
the train wa.- in perfect order. She was ascending the steps of the car, 
lawfuUy, upon invitation from the officiai who supervised the station 
where the train was standing, and upon reaching the second step she 
was injured by the falling of this brakeman, who, in the discharge of 
his duty, had ascended the rail for the purpose of coupling the bell- 
rope. The court must assume that the version which the plaintiff gives 
of that transaction is the correct one, and that the brakeman had one 
foot upon the forward rail of one car and the other foot upon the rear 
rail of the other car, stretched across. That seems to be the fact that 
the plaintiff's testimony tends to establish. The court must also assume 
that while in the diseharge of that duty, so situated, he accidentally 
slipped, fell, and injured the plaintiff. The déclaration is founded on 
the careless and négligent manner in which the brakeman discharged his 
duty, and the only two questions in the case to be determined upon this 
motion are — First, whether the Company failed to discharge the duty 
which it owed to the plaintiff as a passenger; and, second, whether the 
brakeman was négligent in the discharge of the duty committed to his 
care. The défendant owed, as I hâve said, care and protection to the 
plaintiff, — such care and protection as, in the ordinary management and 
opération of trains, the highest degree of skill and care coald exercise 
properly to protect her. I hâve carefully considered and refiected upon 
the évidence and upon the duty which this défendant owed, and the 
court is unable to see wherein the négligence of the défendant consisted. 
If the facts occurred as related by the brakeman, he was discharging his 
duty in the ordinary, usual, and customary mode, and his foot was pushed 
off bj'' a passenger or some one from the interior of the car. If that were 
so, then he was simply the médium by which injury was infiicted upon 
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the plaintiff through the aqt of some one else, and there would be no 
more liability upon the part of the company than if this passenger had 
ruahedout upon the platform against the plaintiËF, and; thrown her down, 
in wbich case, I take it, there could be no question of liability on the 
part of the company. If, on the other hand, standing upon the two 
rails, as the plaintiff's witnesses hâve testifîed, he accidentally slipped 
and fell against the plaintiff, there is then no négligence proven either 
upon the part of the company or upon the part of the brakeman. It is 
one pf those accidents that will happen. It is unusual, and of wbich 
every traveler assumes the risk when it bas not been produced by the act 
of the company, or the omission of its duty, or by the négligent act of 
its agents. The court has been able to discover, in' this case no ground 
of légal liability upon the part of the défendant, and, however much it 
regretstheinjury wbich theplaintiff has sufTered, it could not discharge 
its duty under the law by permitting the case to go to the jury, because 
should there be a verdict for the plaintiff it would be the duty of the 
court to set it aside. 

Plaintiff moved for leave to take a nonsuit, wbich was allowed. 



Bernheimer V. RoBERTSoN, Collector of Customg. 
(Circuit Court, S. D. New York. April 10, 1889.) 

1. CUSTOMS DUTIES — ACTION TO RsCOVBR. 

The provision of Schedule K of the tariffl act of March 3, 1883. for "ail man- 
ufactures of wool of every description made wliolly or in part of wool, " 
(Heyl. Dig. par. 863,) covers ail manufactures of wool whether they were 
made from wool by one step or by two, and covers ail articles manufactured 
of wool which are not elsewhere provided for in the schedule. 
3. S AME— Construction or Statute. 

"Worsted coatings." or "cotton backed worsteds, " being goods of which 
the face is of worsted and the back of cotton warp and shoddy filling, are du- 
tiable as "manufactures of wool of every description composed wholly or in 
part of wool," under the provision theretor in Schedule K of the tariff act of 
March 8 1883, (Heyl, Dig. par. 362,) and not as manufactures of every descrip- 
tion composed wholly or in part of worsted, (except such as are composed in 
part of wool,) under the succeeding provision of thesame schedule in the act, 
(Heyl. Dig. par. 363.) 

At Law. 

This was an action against a former collector of the port of New York 
to recover duties alleged to bave been exacted in excess of the lawful rate 
on certain goods known in trade as "worsted coatings" or "cotton backed 
worsteds." The évidence showed that thèse goods had a face of worsted 
and a back of cotton warp and shoddy fïUing; that shoddy was a sub- 
stance made by tearing into shreds woolen or worsted rags; and that the 
goods were worth less than 80 cents per pound. The goods had been 
returned by the appraiser as "manufactures of wool, worsted, and cot- 
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ton," and the collecter had classified them as "manufactures of wool," 
and assessed thé dutî.és accordingly. The importer claimed in his pro- 
test that the goods were "manufactures of worsted," and so dutiable. 
At the close of plaintiff's testimony counsel for défendant moved that a 
verdict be directed for défendant. 

Charles Curie, Edwin B. Smith, and Stephen G. Clarhe, for plaintiif. 

Stephen A. Walker, U. S. Atty., and W. Wickham Smiih, Asst. U. S. 
Atty., for défendant. 

Lacombe, J., (orally.) I shall not détermine this case upon any close 
analysis of mère phrase. I cannot escape the conviction that in the 362d 
paragraph it was the intention of congress to cover, and that they hâve 
used the proper words for covering, generally and comprehensively, man- 
ufactures of wool, whether they were made of wool by one step or by 
two, and that from that gênerai class are to be differentiated only such 
other cases as they elsewhere refer to. In Elliott v. Swartwout, 10 Pet. 
137, there was such differentiation by the express use of the words 
"manufactures of worsted." The use of that phraseology, coupled with 
the testimony in that case, as to the trade meaning of worsted, enabled 
the court to find in it provision for another class of articles. Hère, how- 
ever, there is nothing in the tarif! act covering the goods now before us 
except the provision as to manufactures of every description composed 
wholly or in part of wool. Inasmuch as there is no differentiation of 
any manufactures of shoddy, waste, or fiocks, I am led to the conclu- 
sion that manufactures into which the last-named articles enter are enu- 
merated only under paragraph 362. I am therefore constrained to di- 
rect a verdict for the défendant. 



BuLLOCK V. Magone, Collector of Customs. 
{Gircuit Court, S. D. Nm York. May 30, 1889.) 

1. CnsTOMS DuTiBs — Action to Recovek. 

The exppnse of changing goods from one condition to another is a part of 
their dutiable value, and is not one of the chargea made non-dutiable bv sec- 
tion 7 of the tariff act of March 3, 1883. 

3. Samb — Construction of Statute. 

Where aa importer haa caused rice purchased abroad by him to be ground 
before shipraent into granules of sufflcient fineness to êntitle it, under the 
rulings of the treasury department, to be entered at a lower rate of duty thau 
unground rice, the costof granulation forma part of the dutiable value of the 
article, and cannot be deducted therefrom by the importer as a non-dutiable 
charge. 

At I^aw. 

This was an action against the collector of the port of New York to re- 
cover duties alleged to hâve been improperly exacted on certain granu- 
lated rice. It appeared from the testimony that the secretary of the 
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treasnry had decided that when cleaned rice was ground to a certain de- 
gree of fineness it should be entitled to entry at a duty of 20 per cent., 
as rice-meal, but that, if the grains were larger than the prescribed stand- 
ard, the article should be dutiable as cleaned rice, at 2 cents per pound. 
The plaintiff had imported rice from Copenhagen, and, solely for the 
purpose of getting advantage of the lower rate of duty, had caused the 
rice to be ground before shipment to the degree of fineness of the stand- 
ard fixed by the secrctary. The collector had exacted duty upon the 
value of the article in the condition in which it was imported, including 
therein the cost of granulation. The importer protested against the ex- 
action, and claimed that the cost of granulation should be deducted from 
the value, inasmuch as the granulation had been done solely in déférence 
to the rulings of the treasury department, and its cost was a non-dutia- 
ble charge, under section 7 of the tariff act of March 3, 1883. At the 
close of plaintiff s case defendant's counsel moved that a verdict be di- 
rected in his favor. 

Joshua M. Fiero and Green B. Raum, for plaintiff. 

Stephen A. Walker, U. S. Atty., and W, Wickham Smith, Asst. U. S. 
Atty., for défendant. 

Lacombe, J., (orally.) The difficulty with this case is that the ex- 
pense which bas been incurred is not an expense that had anything to 
do with the shipment or transportation of the article to the United States. 
It is an expense which the importer for his own pleasure bas put upon 
the article that he bought, and it enters into the value of the article when 
it leaves the other side. Congress in the act of 1883 bas provided that 
those expenses which, before shipment, were incurred in order to get the 
article on shipboard in such proper condition for transportation as to con- 
form to the customs of trade in that regard should be excluded from the 
valuation. The expenses of packing, boxes, cartons, etc., ail of which 
were essential éléments in the process of shipment and transportation, are 
thus excluded under the act of 1883, but this case présents no élément 
of that kind at ail. If, for any reason of his own, the importer decided 
to color thèse grains some particular color, that would hâve nothing to do 
with their transportation, nor bas his making them larger or smaller, so 
long as such charge does not operate to facilitate such transport. I do 
not see that the charge falls within the kind of charges that are covered 
by the amendment of 1883, but that it is fairly to be considered as en- 
tering into the value of the article. I shall therefore direct a verdict for 
the défendant. 
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In re Carrier et al. 
(District Court, W. D. Pennsyhania. June 88, 1889.) 

1. Eankrtjptct — The AssroNBE — Accountiitg. 

Where the account of an assignée in bankruptoy, at the instance of bis suc- 
cessor, was referred to a register to audit, and, if necesser}', to restate it, and 
there was a f ull hearing before the register, who did not undertake to restate 
the account until after the lapse of nearly eight yeara, held that, while such 
inexcusable delay might not operate as an abandonment of the proceeding, 
yet the court would not sustain any surcharge unlesa the accountant's liabil- 
ity was indubitably established, and every reasonable presumption would be 
made in his favor. 

3. Bamb— Joint Dbbtobs — Set-Off. 

Under the bankrupt law of 1887, where one of two joint debtors becomes 
bankrupt, the creditor may set oiï the debt against his separate indebtedness 
to the bankrupt. 

3. Same — Sale and Ptochasb bt Assignée in His Own Right in State Court. 
Where real estate of a bankrupt cameto his assignée in bankruptcy incum- 
bered with prier liens exceeding its value, the assignée himself being one of 
the judgmentlien creditors, it was compétent for the bankrupt court to grant 
to the assignée leave to proceed in the state court to sell the property on his 
judgment, and to bid in his individual right at the sheriflE's sale. 

4 Same. 

Where, in the exercise of such authority, the assignée purchased at the 
sherifE's sale in bis own right and with his own money, and afterwards sold 
the property at an advance. he is not chargeable in bis account as assignée 
with the profit he thus made. no fraud or misconduct being imputable to him, 
and the sherifl's sale having been conducted openly and fairly. 

In Bankruptcy. Sur exceptions to the register's report upon the ac- 
count of Richard Arthurs, late assignée. 

Jmk» & Obirk, Mill&r & McBride, and H. O. Campbell, for exceptants. 
Levi Bird Duff and W. S. Furviance, for report. 

AcHESON, J. John Carrier and Andrew F. Baum were adjudged 
hankrupts on June 22, 1874, and on the 28th day of the succeeding 
September James Bredin, J. M. Wilcoxon, and Gilles McGregor became 
their assignées in bankruptcy. Thèse assignées were successively dis- 
charged, and on February 19, 1877. Richard Arthurs was appointed the 
assignée. He acted in that capacity until April 12, 1880, when, upon 
his own pétition, he was discharged from the trust, and Levi Bird Duff 
was then appointed assignée. On August5, 1880, Arthurs filed his final 
account in court, and on November 11, 1880, he filed with the register 
a similar account, but in a more formai shape. The account showed a 
balance of $1,275.78 in the hands of the accountant. Shortly thereafter 
he honored a draft for $1,000 which his successor drew on him; and 
thus there then remained in his hands, apparently, the small balance of 
$275.78 only. On March 4, 1881, the new assignée presented his péti- 
tion to the court, setting forth that he had reason to believe that Arthurs' 
account was incorrect, and he annexed to his pétition spécifications of 
objection thereto; and thereupon, at his instance, the court made an or- 
der referring the account and objections to the register, who was directed 
v.39F.no.3— 13 
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to examine the same, and to audit, and, if necessary, to restate the ao- 
count. Soon after the date of this order the register proceeded there- 
under. Mr. Arthurs was calied before him, and was subjected to a rigid 
examination in respect to his account and ail the transactions connected 
with or involved in the administration of his trust. His disclosures ap- 
pear to me to hâve been frank and full. A nuraber of other witnesses 
■were examined, and a large amount of documentary évidence was sub- 
mitted. The taking of testimony in the matter ended on October 18, 
1881, and the register was then fully advised as to ail the facts, as was 
also the présent assignée, who had instituted and conducted the investi- 
gation. 

If a proper case was made out for surcharging the accountant, such ac-^ 
tion should bave been taken promptly. This was imperatively required 
by the policy of the bankrupt law, which contempla ted that two years 
were a reasonable period for the settlement of the estâtes of bankrupts. 
Baileyv. Glover, 21 Wall. 342, 347. But hère nearly eight years elapsed 
before the register undertook to. restate Mr. Arthurs' account, for it was 
not until April 5, 1889, that he filed his report surcharging the account- 
ant with large sums, the balance reported againsthim being $26,604.46. 
Of this unex,plained lâches the accountant justly complains. He had, 
indeed, good right to suppose that the attempt to surcharge his account 
had been abandoned. But, while such may not be the légal conclusion 
deducible from a delay so unreasonable, still, at the threshold of this 
discussion, I do not hesitate to déclare that at this late day no surcharge 
.should be sustained hère unless the accountant's liability is indubitably 
established. After so great a lapse of time every reasonal)le presump- 
tion should be made in favor of the accountant. With thèse prelimi- 
nary observations, I now proceed to consider the several items of sur- 
charge, but in a somewhat différent order from that in which they are 
discussed in the register's report. 

1. The two bankrupts and Alexander McClure were owners as tenants 
in common of certain timberlands in Clearfield county, Pa., each own- 
ing the undivided one-third part. During the winter of 1877 one Mc- 
Crackin, under some adverse daim of right, went upon thèse lands and 
eut, manufactured, and rafted 27 rafts of square timber. This timber 
having been run inlo Jeflerson county, Pa., a writ of replevin therefor 
was sued out of the court of common pleas of that county at the suit of 
Arthurs, as assignée, and McClijre, and upon their giving security the 
sheriff deliyered the timber to them , and they jointly ran it to Pittsburgh, 
some of the rafts arriving there in the spring, and the rest in the fall, of 
that year. At Pittsburgh, P. R. Bohlen caused a writ of replevin for 
this timber to be issued out of the United States circuit court, making 
Arthurs and McClure défendants. McClure gave security to the mar- 
shal, who thereupon left the timber in the défendants' possession. It does 
not appear when the action of replevin in Jeffer^on county was tried, but 
it resulted in a verdict for the plaintiffs. The suit in the circuit court 
was tried at May term, 1878, when a verdict was readered for the de- 
fendants. But there was a motion for a new trial, which was not dis- 
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posed of until June 25, 1879, when it was denied. Then, upoii judg- 
ment being entered on the verdict, the plaintiff sued out a writ of error 
io'the suprême court of the United States, and thç litjgation was not ter- 
minated until N^ovember 23, 1885, when the judgment was affirmed. 
BoMen v. Arthicrs, 115 U. S. 482, 6 Sup. Ct. Rep. 114. In his account 
as assignée Arthurs chàrged himself with the proceeds of 10 of thèse 
rafts of tiraber. He sold no more, and received none of the proceeds of 
the others. McClure took into his possession 14 of the rafts, and he 
afterwards appropriated them to his own use. He subsequently (about 
January 1, 1879) made a voluntary assignment for the benefit of his 
creditors. The bankrupt Baum sold three of the rafts, and kept the 
proceeds. Theregister charged the accountant with 18 rafts. This 
charge, is based mainly upon two findings of fact made by him, viz. ; 
First, that .after the rafts reached Pittsburgh the joint ownership of 
Arthurs and McClure ceased by reason of an actual division which they 
inade of the rafts between themselves; and, secondly, that Baum was the 
agent of Arthurs and McCIure to sell the three rafts he disposed of. But 
I do not concur with the register in either of thèse conclusions. There 
is not a particle of direct évidence in the case to show that there was any 
division of the rafts, and the positive testimony of Arthurs is to the con- 
trary. The register rests this finding upon the entry in Arthurs' account 
and on certain bills of measurement. But there is nothing in either in- 
consistent with the fact of continued joint ownership, and, indeed, noth- 
ing to indicate that, tbe assumed division ever took place. Kor is there 
any proof of Baum's alleged agency. The uncontradicted évidence is 
that Arthurs and McClure left bills of sale for thèse rafts at the Second 
National Bank of Pittsburgh, to be delivered by the bank to any pur- 
chaser upon payment of the priée to the bank, and they jjut men upon 
the rafts to take care of them. Baum was siniply told by Arthurs and 
McClure that if he found purchasers to take them to the bank. With- 
out the slightest authority from any one, he took away the three rafts 
from the place where they were moored, and disposed of them. The fact 
did not come to the knowledge of Arthurs (who lived in Jelïerson county) 
until late that fall or in the spring of 1878. 

Under the peculiar circumstances of the case, I am not satisfied that 
Arthurs was guilty of any négligence creating liability on his part. As 
joint owner McClure had an undoubted right to take possession of the 
14 rafts. Moreover, he had given security to the marshal, and thus re- 
lieved the rafts from the Bohlen writ of replevin. Again, the title was 
in litigation, and that litigation had not ended when Arthurs retired 
from his position as assignée in bankruptcy in April, 1880. McClure 
made an assignaient for the benefit of creditors, as early as .January, 
1879, and nothing was then to be gained by a personal suit against him. 
Baum was utterly insolvent, and it does not appear that any good resuit 
would hâve foUowed any attempt to pursue the persons to whom he sold 
the three raftg. Arthurs paid most of the expenses incurred in running 
the ral'ts to Pittsburgh, etc., and he took crédit for the same. It is ad- 
mitted that thèse expenditures were reasonable. Yet the register charged 
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Arthurswith $697.61 forthe purpose of reducing his crédit to two-thirds 
only of the whole expenditures. But for the reasons above indicated I 
am of the opinion that Arthurs is justly chargeable onlj' with the net 
amount he realized from the 10 rafts, and I am unwilling to sanction 
anj' of the surcharges based on this transaction. 

2. By written agreement dated September 1, 1868, A. F. Baum sold 
to John B. Campbell an interest(the undivided one-third)in a saw-mill, 
lands, and certain timber situated in Jefferson county, and Campbell 
agreed to deliver to Baum, at Pittsburgh, 5,000,000 feet of boards, 500,- 
000 feet in the spring of 1869 and the like amount annually thereafter 
until the whole (juantity was delivered ; and Baum afterwards, for the 
benefit of Campbell, entered into a contract with R. J. Nicholson to man- 
ufacture the lumber. On May 12, 1874, Baum assigned to Richard 
Arthurs 2,750,000 feet of the boards coming to him under the Camp- 
bell contract as collatéral security for the sum of $3,875.93, then paid 
by Arthurs to Baum, and the further sum of $6,667.23, the amount of 
three judgments against Baum, which the Deposit Bank of Clarion had 
entered up in Jefferson county. Thèse judgments Arthurs then paid, 
and the bank assigned them to him. On the same day Baum and Ar- 
thurs signed a paper, which, after reciting the assignaient, reads thus: 

" The said Arthurs is to sell said boards and pay eut any liens or debfcs that 
the said Baum raay be liable for, such as Sulger's, and any liens that may 
now be entered in the common pleas of Jefferson county, after taking expense 
which he is to hâve, 15 per cent, for advances and personal attention, besides 
anything he may expend on the same, and, il any balance, to pay the same 
to A. r. Baum." 

On May 21, 1874, Arthurs, with Baum's knowledge and consent, ad- 
vanced to Campbell $5,100 for the purpose of paying Nicholson the ex- 
pense of manufacturing the lumber, and on June 1, 1874, Arthurs ad- 
vanced for Baum to Sulger $3,074.14. The fourth spécification of ob- 
jection to Arthurs' account relates to the Campbell boards, and, after 
stating that the said assignment of May 12, 1874, was made "as security 
for a certain debt which Baum owed him," (Arthurs,) it allèges that the 
latter received under the same more than was sufBcient to pay his debt, 
and that "he [Arthurs] should render an account of said lumber, and 
make a statement of his debt, and account to said Baum's estate for the 
surplus." During the hearing before the register, Arthurs submitted an 
account covering the whole transaction, and to the correctness of the 
same he testified. This account shows a large balance in favor of Arthurs. 
The register adopted it as the basis of his report upon this branch of the 
case, but he so modified it that he produced a balance against Arthurs 
of $1,680.18, and with this sum he charged him. 

After a patient examination of ail the items of the account and the 
proofs touching the same, I am unable to agrée with the register in the 
resuit hère reached by him. In the first place, the register undertook 
to restate the account between Arthurs and Campbell by making déduc- 
tions for alleged usurious interest. But that account seems to be per- 
fectly satisfactory to Campbell, and I do not see that it was within the 
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province of the register to readjust it. As he carried the supposed bal- 
ance due Campbell into the account, as stated by hini betvveen Arthurs 
and Baum, the effect was to give the latter a crédit of $367.76, to which 
he was not entitled. Again, he restated the interest account between 
Arthurs and Baum so as to deprive the former altogether of the benefit 
of that provision of the contract which gave him "fifteen per cent, for 
advances and personal attention." True, Arthurs did not sell the boards 
as was originally intended, but the change in the mode of executing the 
contract had the consent or sanction of ail the parties in interest, and I 
see no reason why Arthurs was not entitled to the stipulated compensa- 
tion for his trouble, which was very great. Furthermore, I think the 
évidence does not fairly warrant the charge against Arthurs of $494.48 
— the principal and interest of Darrah, Moore & Co.'s note. Before that 
note matured the makers had beeome bankrupt, and Arthurs handed it 
to Baum, saying he might make the best of it. It is not shovvn that 
Baum realized a farthing out of it. In tact the note seems to bave been 
worthless, and was so regarded by every one. Then again, the charge 
against Arthurs of $564.16, the principal and interest of the Edelblute 
note, is of very doubtful propriety, even upon the register's own state- 
ment of the case; and in view of Campbell's positive testimony that Ar- 
thurs did not receive it, it does seem to me that the register ought not 
to bave debited the latter with it. Still further, in his statement of the 
account between Arthurs and Baum the register, as he himself mentions 
in his report, "only included such items as relate to the arrangement of 
May 12, 1874." Henee he ignored certain crédits which Arthurs claims, 
and among thèse a crédit of $1,000, the amount paid to redeem lands 
from a tax-sale, and a crédit of $2,049, the balance due on McCrea & 
Co.'s notes. The register assigns as his reasons for disregarding thèse 
claims that they were not explained, and that they did not "belong to 
the question arising under the arrangement of May 12, 1874;" and he 
says: 

"I do not présume to eonsider whether they are right or wrong as claims 
that Arthurs may prove against the bankrupt's estate. " 

But if thèse are provable claims against Baum's estate in bankruptcy, 
then Arthurs is clearly entitled to set them off against his liability, if 
any, to Baum under the contract of May 12, 1874, Rev. St. § 5073; 
Blum. Bankr. 282, 283. Now, in fact thèse two specified items are 
very fully explained in the évidence. By deed dated January 1, 1874, 
containing the usual covenants for title, Baum, for the considération of 
$6,000 paid to him by Arthurs, sold and conveyed to the latter certain 
lands in the state of Michigan. But those lands, as Arthurs afterwards 
discovered, had been previously sold for taxes, and Arthurs was com- 
pelled to pay $1,000 to redeem them. This paji-ment, it is true, was 
made after Baum was adjudged a bankrupt, but Baum's covenants were 
broken at the date of the delivery of his deed, and I cannot doubt that 
his liability hère was a provable debt against his estate in bankruptcy, 
Then as to McCrea & Co's notes. They were produced before the régis- 
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ter, ànd given in évidence. They were discounted before Baum's bank- 
ruptcy by Arthurs. They bear Baum and Osbome's indorseraent, and 
the balance due thereon is as abovestated. Banm and Osborne, indeed, 
are joint debtors of Arthurs, but it is settled that a jointindebtedness 
inay be proved and set off againat the estate of either of the joint debtors 
who may become bankrupt. Tucker x. Oxley, 5 Cranch, 34; Gray v. 
Rdlo, 18 Wall. 629. Therefore Arthurs is entitled to set off the debt of 
Baum to him on the McCrea & Co. notes against bis own indebtedness 
to Baum. Id. 

I hâve now gone far enough to show that the surcharge of $1,680.18 
cannot stand, nor any part of it, and hence I deem it unnecessary to 
consider the question arising upon the register's report, whether the as- 
signment of May 12, 1874, created such a confidential relation between 
Baum and Arthurs in respect to the lands embraced in the Gampbeli con- 
tract as would preclude Arthurs from purchasing in bis own behalf at 
the tax-sale, and make hini chargeable with the suni he realized by bis 
resale. 

3. Means & Nicholson brought suit against Andrew F. Baum in the 
court of common pleas of Jefferson county, and therein obtained an award 
of arbitrators for $3,226.46, which was' filed August 13, 1873. From 
this award Baum appealed, and on the 22d day of September, 1874, 
upon a trial in court, there was a verdict for the plaintifîs for $3,440.48, 
and for this sum judgment was entered. This judgment was assigned 
by the plaintiffs to Arthurs on January 13, 1875. The register finds 
that the date of Arthurs' purchase of the judgment was January 18, 
1874; but in this he is undoubtedly mistaken. He relies very much 
upon a letter from Arthurs to Baum, notifying the latter of the pur- 
chase, which letter bears date January 13, 1874. It is, however, satis- 
factorily shown that there was a mistake in this date as to the year. I 
do not regard the date of the purchase as a matter of controUing import- 
ance, but that it actually was January 13, 1875, is established by the 
direct and positive testimony of ail the parties to the transaction. Ar- 
thurs paid for the judgment the sum of $2,000, and this was bis own 
money. This is not disputed. It is clear, also, that lie bought the 
judgment for himself. At the time of the purchase Arthurs had no 
money in his hands belonging to Baum. The account as stated by the 
register shows that at that time he was in advance to Baum to an amount 
exceeding $13,000. It will be observed that the transaction took place 
more than two years before Arthurs beeame the assignée in bankruptcy. 
Out of the proceeds of a sheriff's sale of certain real estate of Baum , which 
occurred in November, 1879, and which will be more particularly re- 
ferred to hereafter, Arthurs received the whole amount of this judgment, 
viz., $4,572.24. The register holds that he was entitled to collect from 
the estate of the bankrupt only the amount of money he invested in the 
judgment, with interest, and therefore he charged him with the excess, 
to-wit, $2,089.82. The register bases this décision upon the alleged 
ground that in respect to this judgment Arthurs stood to Baum in a con- 
fidential relation of a twolbld nature, — first as his counsel or attorney at 
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law, and then as his trustée under the assignment of May 12, 1874. 
But the évidence, taken as a whole, most clearly shows that the relation 
of attorney and Client never existed between Arthurs and Banm in re- 
spect to the Means & Nioholson judgment. Arthurs was not the attor- 
ney of record nor was he consulted by Baum about the case. Neither 
was he the gênerai counsel or attorney of Baum. Occasionally Baum 
employed Arthurs, as he did many other lawyers. Besides, even if such 
relation existed, it was dissolved by the adjudication of Baum, as a bank- 
rupt, in June, 1874. Again, Arthurs was not Bauin's counsel in the 
transaction of May 12, 1874, and the assignment of that date simply cre- 
ated the relation of créditer and debtor between them. Such is the 
view advanced in the fourth spécification of objection. At the date of 
said assignment the claim of Means & Nioholson was still in litigation, 
and Baum denied and was contesting hi^ liability to them. Frorn the 
terms of the papers cxecuted on May 12, 1874, the circumstances sur- 
rounding the transaction, and the paroi testimony relating thereto, I am 
well satisfied that the Means & Nicholson award was not one of the liens 
within the contemplation of the parties. But what if it was one of them? 
Arthurs was under no sort of obligation to discharge liens until he him- 
self was reimbursed his advances. But not only had he no funds of 
Baum in his hands when he purchased the Means & Nicholson judgment, 
but he never had any surplus out of the Campbell boards to apply to 
that judgment. Finally, hère, there is no spécification of objection re- 
lating to this matter. In my opinion, then, this surcharge is most clearly 
wrong. 

4. By an agreement in writing, dated November 6, 1866, Andrew F. 
Baum sold and agreed to convey, upon payment of the purchase money, 
his undivided interest in certain lands in Jefferson county, Pa., known 
as the "North Fork" property, to E. G. Carrier. This matter stood 
open when Baum was adjudged a bankrupt, at which time his interest 
was heavily incumbered with liens, and it passed to his assignées in 
bankruptcy so charged. Shortly after Arthurs became assignée by an 
agreement between him and E. G. Carrier, dated March 21, 1877, the 
balance of purchase money was fixed at $20,000, payable in four equal 
yearly înstallments. The register's report shows, and the fact is, that 
the amount of liens against Baum's interest, which had attached prior to 
his adjudication as a bankrupt, and subject to which the assignées took 
title, was in excess of its value. I may add that such excess was large. 
Thèse liens were kept alive. The second of them was the Means & Nich- 
olson award, which, it will be remembered, was filed August 13, 1873. 
It appears that by deed dated and acknowledged August 13, 1873, and 
duly recorded on the 15th of the same month and year, Andrew F. Baum 
and wife, for the recited considération of $20,000, conveyed to Jake 
Hill ail their estate and interest in the North Fork property. It does 
not appear at what hour of the day this deed was delivered or the said 
award was filed, and which was the earlier in time is undetermined. On 
June 9, 1875, the Pittsburgh National Bank of Commerce obtained a 
judgment in the court of common pleas of JeiFerson county against Jake 
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Hill, and under judicial proceedinga upon that judgment the sheriff sold 
Hill's interest in the said Jands to the bank, and executed to the bank 
deeds therefor, dated December 16, and acknowledged in open court on 
December 23, 1875. On November 18, 1874, the then assignées in 
bankruptcy of Baum presented a pétition to the bankrupt court, alleging 
that the said conveyance from Baum to Hill was in trust for the former, 
etc., and thereupon a restraining order was issued by the court against 
Hill. Whether it was served does not appear, but at that point this 
proceeding stopped, and nothing further was done therein until Novem- 
ber 13, 1877, nearly two years after the bank had acquired Hill's title, 
when, upon Hill's voluntary answer to said pétition, the bankrupt court 
made a decree adjudging that the deed of August 13, 1873, from Baum 
to Hill, was void for want of considération, and as a fraud upon Baum's 
creditors. But it does not appear that the bank ever had any notice or 
knowledge of this singuiar proceeding, and it seems very clear that it 
was not affected by the decree of the bankrupt court. In this condition 
of affairs Richard Arthurs presented his pétition on April 9, 187 J, to the 
Hon. W. W. Ketch m, the then United States district judge for this 
district, sitting in bankruptcy, setting forth his ownership ol' the Means 
& Nicholson judgment, and the tacts connected with its original entry, 
and the revival thereof, the interest which the bankrupt Baum had in 
said North Fork property, and the said agreement of March 21, 1877, 
tixing the amount of purchase money coming from E. G. Carrier; that 
Baum's interest was suhject to the lien of a large number of judgments, 
amounting to more than said unpaid purchase money; that by reason 
of the liens and légal complications he (Arthurs) was unable to make 
title to E. G. Carrier; and that he remsed to pay the purchase money, 
or any part of it, and praj'ing leave to proceed on his lien in the court 
of common pleas ol' Jetierson county, and to sell thereon Baum's said in- 
terest. Subsequently the bankrupt court made the ibllowing order: 

"And now, June 21, 1879, the objectiims flied by John Wilson and S. P. 
Fnlton, Esq., to the application of Ricliard Arthurs for leave to issue writs 
of exécution on judgment No. 75 of 8ept. terra, 1878, court of coiumon pleas 
of Jeiïerson county, entitled Means & Nicholson, for use of Richard Arthurs, 
vs. A. F. Baum, having been with irawn, and on due considération of said 
pétition it is hereby directed that said Biihard Arthurs, assignée of said bank- 
rupt, hâve leave to issue ail neeessary writs of exécution required to sell the 
interest of said A. F. Baum, bankrupt, in certain purchase money due from 
E. G. Carrier on a certain article ol agreement for the purchase of what is 
known as the North Fork property in JefCerson county, and said Richard 
Arthurs, assignée of said bankrupt, has leave to bid at said sale in his indi- 
vidual right, giving due notice to bidders of his intention on the day of sale. 

Pee CUIilAM." 

Accordingly, on June 26, 1879, a writ oî fi. fa. was issued ont at the 
court of common pleas of Jefiferson county upon the Means & Nicholson 
judgment, and a levy was made on Baum's interest in said property, 
jaud, after inquisition and condem nation, upon a writ of vend, ex., the 
sheriff of said county on November 6, 1879, sold BaUm's said interest 
to Richard Arthurs for the sum of $9,500, and by deed dated Novem- 
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ber 24, 1879, and acknowledged in open court February 19, 1880, the 
sheriff' conveyed the sanie to Arthurs, who paid to the sherifif his bid, 
$9,500. The sherifF paid the same into the court of common pleas, and 
by that tribunal the fund was distributed amonç the lien creditors. By 
deed dated April 19, 1880, but not acknowledged or delivered until Au- 
gust7, 1880, Richard Arthurs, for the price of $16,000, conveyed the title 
he had thus acquired to Cassius M. Carrier. 

The register décides that Arthurs is accountable to the estate of the 
bankrupt for the whole of the Carrier purchase money as fixed by 
the agreement of March 21, 1877, with interest, less the $9,500 he 
paid to the sherifï, and accordingly he has surcharged Arthurs with 
the sum of $17,148.93. The register proceeded upon the idea that 
hère was a good security of the value of $20,000, available to the es- 
tate of the bankrupt Baum, — a secured debt which the assignée Arthurs 
might and should hâve colleeted. This erroneous notion pervades his 
report. The register was strangely oblivious to the fact that Baum's 
interest in this property came to his assignées in bankruptcy burdened 
with liens much beyond its value, and that to his estate in bank- 
ruptcy, or, in other words, to his gênerai creditors, it was an abso- 
lutely worthless asset. In suggesting that Arthurs was censurable be- 
cause he did not sue E. G. Carrier, the counsel overlooked the au- 
thoritative décisions which show that he could not bave maintained 
the action without removing the liens. Withers v. Baird, 7 Watts, 227; 
Mngaw v. Loihrop, 4 Watts & S. 316; Garrett v. Cromn, 32 Pa. St. 373. 
That Arthurs had any funds of the estate in his hands with which to 
discharge the liens, even if that had been a wise thing to do, is not pre- 
tended. The fact is in the incunibered condition of the title the only 
persons who had any real interest in this security were the lien credit- 
ors. Hence it was that the prior assignées in bankruptcy, who had had 
charge of the bankruj^t's estate for more than two years before Arthurs 
was appointed, were not able, and did not attempt, to realize anything 
out of this purchase money. In simple truth there was nothing in it 
for the gênerai creditors. Therelore it was not the duty of Mr. Arthurs 
to apply to the bankrupt court for an order to sell the property dis- 
charged of liens, (In re Mebane, 3 N. B. R. 347;) and if he had made 
such application it is very certain that it would bave been denied, 
(Blum. Bankr. 292.) Nothing, then, remained to be done but to let 
the lien creditors sell the property, and Arthurs was guilty of no infi- 
delity to the gênerai creditors in apply ing to the bankrupt court forleave 
to proceed to sell upon his judgment in the state court. There is not 
anything in the évidence to warrant the register's conjecture that the 
judge who signed the order of June 21, 1879, was not fully advised as 
to its scope. Under the then existing circumstances there was nothing 
out of the way in granting to Arthurs permission to bid in his individual 
right at the sheriff's sale. It had come to be a mère matter of compéti- 
tive bidding between incumbraneers, and it was right enough to put 
Arthurs on the same footing with the other lien creditors. That it waô 
within the discrétion of the court to make such order is not to be doubted. 
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îîill, Trustées, *B&ù;.CampheUv. Walker, 5 Yes. &IS;i Dundas^ Appeal^ 
64 Pa. St. 325i 333. The ordei' of tbe court is free from ambiguity. 
It stands unappealed from, and is not to be questioned CQllaterally. 

At this point occurs the question, what appréciable différence did it 
roake to tbe gênerai creditors whether the property at the sheriff's sale 
brôught $9,500 or $16,000, seeing that in either case tbe liens would 
bave absorbed the entire procçeds? That tbe gênerai creditors sustained 
anysUbstantial loss by reason of the sale being made at tbe lesser of the 
named sums instead of at tbe larger is not apparent, There is no évi- 
dence whatever tending. to show that the sheritTs sale was conducted 
otherwise than openly and fairly. That the highest bid was only §9,500 
is not even a suspicious circumstance. Bauin's title, to say tbe least 
of it, was most seriously clouded by reason of bis conveyance to Hill 
and tbe sheriff's sale of Hill's title to the Pittsburgh National Bank of 
Commerce. The purchaser at the sheriff's sale under the Means & 
Nicbolson judgment took a grave risk in view of tbe bank's adverse 
claim, undoubtedly. Artburs was alive to this, and hence, wben be 
came to convey to Cassius M. Carrier be was willing to warrant the title 
only to tbe extent of $11,000, as is fuUy explained in tbe testimony. 
But tbe register concluded that there was sonie sort of collusion between 
Artburs, on the one hand, and E. G. Carrier and Cassius M. Carrier on 
the other, and in bis report he states and comments upon the circum- 
stances from wbich he deduces bad faith. This opinion, however, has 
grown to such a length that I must forbear to follow the register in that 
discussion, and I hère content niyself witb saying that I am unable to 
assent to tbe register's reasoning or conclusion. I ean discover no évi- 
dence to justify a finding of any fraud. It is true that before tbe sher- 
iff's sale took place there was some conversation between Artburs and 
Cassius M. Carrier about a sale by tbe former to the latter in the event 
of Arthurs' becoming the purchaser; but nothing was then definitely 
xirranged, and in fact they never came to an agreement until August 7, 
1880. It does not appearthat they had any understanding not to bid 
against each other, or that they, or either of them, did anytbing to de- 
ter or mislead bidders or to repress compétition at the sheriff's sale. 
There is not a scintilla of évidence to impeach the sheritï's sale on account 
of any misconduct on the part either of Arthurs or Carrier. It was 
freely open to any and every person to overbid Artburs; and upon the 
whole I cannot perceive any just reason for depriving him of the fruits 
of a purchase wbich he was authorized to make by the order of the 
bankrupt court. 

And now, to-wit, June 28, 1889, upon considération, the exceptions 
to tbe register's report, in so far as they are in accordance witb the fore- 
going opinion, are sustained, and the register's surcharges against the 
accountant are set aside, and it is decreed that the balance iri the hands 
of the accountant, Richard Arthurs,, is the sunr of $275.78, and this 
surn he is ordered to pay to the présent assignée, with interest from Jan- 
uary 1, 1882; and it is further ordered that the costs of this proceed- 
ing be paid out of tbe funds of tbe estate of the bankrupt Baurn. 
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In re West et al. 

(District Court, S. D. New York. June 32, 1889.) 

BANKBrPTCY — Distribution— Partnbrship — Firm and Private Cbeditors. 

The bankruptcy act of 1841 provides that the "net proceeds of the joint stock 
shall be appropriated to pay the creditors of the company, and the net pro- 
ceeds of the separate estate to pay the separate creditors. " Helé that, as 
partnership debts are both joint and several, there is no marsbaling of assets 
unless there is a joint as well as a several fund before the court. 

In Bankruptcy. 

George BeU, for Sayre, a firm creditor. 

Evarts, Choate tfc Beavian, for Union Bank, a firm creditor. 

PhUlip Carpenter, for individual creditors. 

Brown, J. On March 30, 1843, Jesse West and Noah C. Pratt, eom- 
posing the firm of Jesse West & Co., were adjudicated bankrupts in this 
district as individuals and as a firm. Four creditors proved claims, 
two against the firm and two against Jesse West individually. The 
act of 1841 required moneys received by the assignée to be paid into 
the registry. On April 12, 1845, the assignée, accordingly, paid into 
the registry $350 on account of the estate of Jesse West, and on Sep- 
tember 17th $400 more. No other moneys hâve ever been paid into 
the registry on account of the estate. There were nominal assets of the 
firm to the amount of $13,000. Two orders were obtained in behalf 
of the assignée for leave to seJI certain assets of the firm. In one of 
those applications a receipt of $26.62 is recited. It is scarcely possible, 
however, that the fées and expenses chargeable against the firm estate 
should not hâve exceeded that sum, and as there is no évidence that any 
other firm assets were ever received, although full opportunity has been 
given upon the référence before the commissioner to ascertain the facts, 
it must be assuraed that there are no "net proceeds" of the firm estate. 
The act of 1841 provides that the "net proceeds of the joint stock shall 
be appropriated to pay the creditors of the company, and the net pro- 
ceeds of the separate estate to pay the separate creditors." Section 
5121, Rev. St. Section 36 of the act of March. 1867, is to the same 
efiect. Partnership liabilities are both joint and several. The construc- 
tion placed upon the above provisions of both bankrupt acts, and of the 
words "net proceeds," by the great weight of authority, has therefore 
been, that if there are no net proceeds of the joint estate for distribu- 
tion, the joint and several creditors may share_pon passu in the individ- 
ual estate. In re Jewett, 1 N. B. R. 491; In re Downing, 3 J^. B. R. 
748; In re Rice, 9 N. B. R. 373; In re McEwm, 12 N. B. R. 11; In re 
Collier, Id. 266. It is only when there are two funds to be adminis- 
tered (a joint fund and a separate one) that the joint debts are excluded 
from the separatje estate. In the présent case, although there is évidence 
thait there were nominal joint assets, and an expectation of receiving 
some joint proceeds, the évidence does not go beyond this, save the 
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small sum above stated. The fact that the assignée paid into the regis- 
try moneys received on iadividual account, and that no moneys were 
paid into the registry on the firm account, in the absence of ail évidence 
of any receipt of joint funds beyond the small sum above referred to, 
must be taken as prima fade évidence that no "net proceeds" were ever 
received from the joint esta te, and that no joint fund is, or ever was, 
available to the firm creditors. The weight of authorities is to the effect 
that in order to exclude the firm creditors, an available joint fund must 
be affirmatively shown to exist. As the new firm, moreover, assumed 
the debts of the old firm, the claim of the Union Bank stands on the 
same footing as the original debts of the new firm. In re Downing, 
supra. The report of the commissioner is confirmed, admitting ail the 
creditors to sliare pari passu in the separate estate. 



In re Reinitz. 
(Circuit Court, S. J). New York. June 34, 1889.) 

1. Extradition — International — Subséquent Civil Arrest. 

The implied limitation in extradition treaties, that the person extradited 
shall not he arrested for any offense except that for which he was extradited 
until the lapse of a reasonable time after the termination of the extradition 
proceedings. to enable him to return to the country from which he was 
brought, and the provisions of Rev. St. D. S. § 5375, giving the Président 
power to secure the accused against lawless violence until his final discharge, 
and for a reasonable time thereafter, apply to a subséquent arrest in a civil 
action, as well as to an arrest for crime. 

2. Same — Habeas Corpus — Pbdbral Courts. 

An extradited person arrested in a civil action before he haa had time, after 
his acquittai of the offense for which he was extradited, to return to the place 
from which he was brought, is "in custody in violation of the constitution or 
of a law or treaty of the United States," within the meaning of Rev. St. U S. 
§§ 752, 753, relating to writs of habeas corpus in the fédéral courts, though the 
prisoner is held under procoss from a state court. 

Habeas Corpus. 

Benno Loewey, for relator. 

Salommi, Dvlon & Sutro, for respondent. 

Bkown, J. The prisoner, upon the demand of this government, was 
extradited from Queenstown, Ireland, in April, 1889, under the treaty 
of 1842, upon a charge of forgery. He was tried upon that charge in 
this city before a court and jury, and was acquitted on June 19th. 
Within a few minutes thereafter, as he was leaving the court-house, he 
was arrested by the sherifi' of this county upon an order of arrest granted 
by the suprême court of the state on April 22d in a civil action for the 
recovery of $4,220.90, moneys of the plaintiff alleged to hâve been 
wrongfully converted by the prisoner to his own use. Writs of habeas 
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corpus and ceriwrari from this court were thereupon obtained under sec- 
tion 752 of the Revised Statutes. 

Upon the returns made to the writs by the sheriff, including copies 
of ail the papers in the civil action, there is no controversy as to the 
above facts, and the only question is whether the prisoner after his ac- 
quittai was liable to arrest before the expiration of a reasonable time for 
his return to Ireland, from which he was extradited. A preliminary 
objection is made that this court has no jurisdiction to issue a writ of 
habeas corpus in such a case. But sections 752 and 753 of the United 
States Revised Statutes provide for writs of habeas corpus to inquire into 
the "cause of restraint of liberty" where the prisoner is "in custody in 
violation of the constitution, or of a law or treat}' of the United States." 
The pétition présents facts sufficient to raise an inquiry upon that sub- 
ject, and if a case under that clause of section 753 is made out, habeas 
corpus from the fédéral courts is an appropriate remedy, though the pris- 
oner be held under process of the state courts. Ex parte Eoyall, 117 U, 
S. 241; 6 Sup. Ct. Rep. 734; U. S. v. Rauschm; 119 U. S, 407, 431, 
7 Sup. Ct. Rep. 234; Wûdenhus' Case, 120 U. S. 1, 7 Sup. Ct. Rep. 
385. The preliminary objection, therefore, présents no différent ques- 
tion from that on the merits of the application. Until the décision in 
the Case of Rauscher, supra, in Deceraber, 1886, wide différences of opin- 
ion had prevailed in both the fédéral and state courts whether a prisoner 
extradited under a treaty for one offense could be tried for another. The 
suprême court, in the Case of Rauscher, upon fuU considération and a 
review of the leading authorities, has defînitely settled that question, 
holding that an extradited prisoner cannot be arrested or tried for any 
offense except that for which he was extradited, until the termination of 
the extradition prooeedings and the lapse of a reasonable time thereafter, 
to enable him to return to the country from which he was brought. The 
Case of Rauscher, however, like nearly ail the other reported cases on this 
subject, was a case of arrest and trial on a criminal charge. The only 
reported case to which I hâve been referred of a prisoner extradited from 
a foreign country and arrested in a civil suit is that of Adriance v. Lagrave, 
1 Hun, 689, 59 N. Y. 110, which arose in 1874, and does not essentially 
differ from the présent case. The order of arrest was there set aside at 
the gênerai term, but was upheld in the court of appeals. The suprême 
court, in the Case of Rauscher, referred to the Lagrave Case, and, while 
alluding to the différence between an arrest on a criminal charge and an 
arrest in a civil suit incidental to the colJection of a debt, withheld any 
expression of opinion as to the legality of an arrest in a civil suit under 
such circumstances. The question to be now determined is whether there 
is any différence in the principles applicable that should lead to a différ- 
ent resuit in the case of an arrest in a civil suit. The main différence 
of opinion has been as to the construction to be put upon extradition 
treaties; whether the surrender of the prisoner is to be deemed a sur- 
render for a particular purpose only, with the implication that he is not 
to be restrained of his liberty for any other cause, and whether, if so, the 
surrenderiug government alone can take any advantage of such a limita- 
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tion; or whether the surrender, when tnade upon compliance with the 
preliminary conditions of the treaty,becohies an absolute surrender and 
without any such implied limitation. The latter was the viëw of a ma- 
jority of the court of appeals in the Case of Ixigrave, while the opposite 
vieW' was maintained at the gênerai terni. The décision of the court of 
appeals, however, was not based upon any grounds peculiar to an arrest 
in a civil suit, but upon grounds applicable alike to a civil and crimi- 
nal arrest, without distinction. As those grounds are disapproved by 
the suprême court in the Case of Rauscher, and the right of criminal ar- 
rest denied, the Lagrave Case, as an authority for a civilarrest, fails also. 
The opinion in the suprême court, treating the subject in the broadest 
manner, upholds in its gênerai scope, the views of Daniels, J., at the 
gênerai term in the Lagrave Case; and it re-enforces them by its construc- 
tion of sections 5270, 5272, and 5275 of the Revised Statutes, which 
are declared to be supplementary to the extradition treaties, and to en- 
force their implied limitations. 

The right of asylum is a principle of public law, recognized by ail 
sovereignties. No concession by a surrender of a prisoner in abridg- 
ment of this right is made, except for grave oâenses, and under careful 
restrictions that exclude minor misdemeanors, most political offenses, 
and, much more, mère clainis for the collection of debts. Though the 
implied restrictions of the treaty are for the most part spoken of by the 
suprême court in référence to a criminal arrest, since that was the ques- 
tion before the court, yet therë are many passages in thé opinion that in 
principle embrace equally arrests in civil suits. At page 420, 119 U. S., 
7 Sup. et. Rép. 241, it is said: 

"It is therefore very clear that * * * it was not iritended that this 
treaty should be lised for any otherpurpose than to secure the trial of the per- 
son extradited for one of the offenses enuraôrated in the treaty." 

Again, at page 422, 119 U. S., 7 Sup. Ct. Rep. 242: 

"As this ri^ht of transfer, the right to deinand it, the obligation to grant 
it, the proceedings under which it takes place, ail show that it is foj; a liuiited 
and deftned purpose that the transfer is naade, it is impossible to conçoive of 
the exercise of jurisdiction in suCh a case for any other purpose than that 
mentioned in the treaty, and ascertalned by the proceedings under wliich the 
parfcv is extradited, without an iraplication of fraud upon the rights of the 
paiiy extradited, and of bad faith to the country which permitted liis extradi- 
tion." 

A civil arrest is clearly as incompatible with such limitations as an 
arrest on a criminal charge. So just in principle are thèse limitations 
that the court of appeals, in the Lagrave Case, declared that the provis^ 
ions for protection against "lawless violence" under section 5275, Rev. 
St. U. S., "ought [by législation] to be extended to ' protection from 
other prosecutionsbr détentions." But that section, as construed by the 
suprême court, does extéud to protection from other prosecutions. It 
déclares that "the président shall haVe power to take ail necessary meas- 
ures for the transportation and safe-keeping of such accused person, and 
for securityi against lawless violence, ûntil the final conclusion of his 
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trial for thè crimes or offenses specïfied in the warrant of extradition, 
and ,until his final dischàrge from custody or imprisoument for or on ac- 
count of such crimes or offenses, and for a reasonable time thereafter, 
and may employ such portion of the land or naval forces of the United 
States, or of the militia thereof, as may be necessary for the safe-keeping 
and protection of the accused." The language of the section inoludes 
riot raérely "securityagainst lawless violence," but, in addition there- 
to, "the safe-keeping a,nd protection" of the accused until his acquittai, 
or, if convicted, until he has served out his sentence, and for a reason- 
able time thereafter. Reasonable time for what? "Obviously," says 
the suprême court, "until he shall hâve had a reasonable time to return 
unmolested to the country from which he was brought." Mr. Justice 
Gray concurred in the judgment of the court solely upon that construc- 
tion of the statute. 

No reasons are perceived why the limitations of the treaty and the 
provisions oi the statute, as thus construed, are not as applicable to a 
civil arrest as to a criminal one. The prisoner may, indeed, give bail 
in a civil action. But so might he in ail those minor criminal offenses 
for which he could not be extradited, and upon which no arrest is per- 
mitted. If he could not procure bail on the civil arrest, or pay the 
final judgment, he might, indeed, be discharged under the state prac- 
tice after a certain term of imprisonment; but that terni might be as 
long as the sentence allowed on conviction for many of the minor crimes. 
It may be said that the implications of extradition treaties bave référ- 
ence to crimes only, and that neither of the contracting governments 
can be supposed to bave concerned itself about the mode of collecting 
private debts, or about any arrest of a prisoner that might be incidental 
to a civil cuit; but this is hypothesis only, and an examination of some 
of the more récent treaties shows the contrary. Thus, the treaty of 
1872, between England and Germany, (article 11,) provides that "a per- 
son surrendered can in no case be kept in prison =t^ * * for any 
other crime, or on account of any other matters than those for which 
the extradition shall hâve taken place." Clarke, Extr. Appendix, Ixiv. 
It is certain that no government surrenders a person for the purposes of 
arrest in a civil action; and such an arrest is as much an infringement 
of Personal liberty and a diversion of the object of the treaty as an ar- 
rest for crime; and there is the less justification for the former, since 
the courts of ail oivilized countries are alike open for the prosecution 
of money demande, while crimes can be punished only within the juris- 
diction where coramitted. 

The main question must be as to the presumed intention of the treaty 
itself, and of the acts of congress supplementary to it. If thése intend 
only the surrender of the prisoner for the limited purpose of a trial for 
the extradition offense, and if by express enaetment and by the implica- 
tions of good faith they guaranty him protection for a reasonable time 
thereafter to enable him "to return unmolested" to the country from 
which he was brought, as the suprême court déclares, a civil arrest must 
be as unlawful as a criminal one. Section 5275, moreover, makes no 
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distinction between a civil and a criminal arrest, against which the ac- 
ciised may require protection for a reasonable time to enable him to re- 
tum. The demands of public justice, on elementary principles, are su- 
perior to cJaims for the satisfaction of private debts. If, therelore, the 
demands of the state must give way to the prisoner's right of return, 
much more, it would seem, must the right of private arrest. 

There are numerous cases holding that a person brought within the 
jurisdiction by violence or fraud is amenable to prosecution at the in- 
stance of persons not privy to the wrong. K&r v. Illinois, 119 U. S., 
436, 7 Sup. et. Rep. 225; Mahon v. Justice, 127 U. S. 700, 8 Sup. Ct. 
Rep. 1204. Thèse cases ail proceed upon the ground that the défend- 
ant is not himself clothed with any immunity or right of protection, by 
the mère làct that third persons hâve done him violence or injury in 
bringing him within the jurisdiction. He bas bis private remedy for 
that wrong. Hence, though the person guilty of the wrong cannot 
profit by it in any suit of bis own, this furnishesno défense against pub- 
lic justice, or against private suitors, who are in no way responsible 
therefor. But this principle cannot apply where the prisoner is himself 
clothed with a légal right or immunity. And in the Gase of Rauscher, 
the suprême court déclares that the prisoner is clothed with such an im- 
munity. At page 422, 119 U. S., 7 Sup. Ct. Rep. 242, it is said that 
"it is impossible to conceive of the exercise of jurisdiction in such a 
case for any other purpose than that mentioned in the treaty * * * 
without an implication ol fraud upon the rights of the party extradited." 
Again, as respects the prisoner's right of return, it is said (119 U. S. 
424, 7 Sup. Ct. Rep. 248) that section 5275 "is conclusive upon the 
judiciary of the right conferred upon persons brought from a foreign 
country into this under such proceedings." At page 430, 119 U. S., 7 
Sup. Ct. Rep. 246, also, the court again speak of a reasonable time to 
return as a "right of the prisoner under such circumstances. In Ker v. 
minois, 119 U. S. 443, 7 Sup. Gt. Rep. 225, 229, also, the court say 
that the prisoner "came to this country clothed with the protection 
which the nature, of such proceedings and the true construction of the 
treaty gave him. One of the rights with which he was thus clothed 
* * * was that he should be tried for no other offense," etc. If the 
opportunity to return is a "right conferred" upon the prisoner as well as 
a duty owed to the extraditing government, it is manifest that both the 
right and the duty are infringed by a civil arrest as much as by a crim- 
inal one. The good faith of third persons who prosecute the prisoner 
becomes immaterial. See Lowell, J., on Window's Case, 10 Amer. Law 
Rev. 620. 

Finally, the language used by the varions publicists and text writers, 
referred to with approval by the suprême court in the Rauscher Case, 
forbids an arrest in one form of proceeding as much as in the other. 
Mr. William Beach Lawrence says that the prisoner is entitled, unless 
found guilty of the offense for which he is extradited, to be restored in 
safety to the country of his asylum at the time of bis extradition. 
Judge Cooley déclares that "the prisoner has a right to hâve the particu- 



ADEE V. PECK BROTHERS & CO. *209 

lar offense disposed of, and then to départ in peace." And Mr. Spear 
considers it "the duty of courts to secure to him, as against ail attempts 
at légal interférence therewith, a reasonable opportunity to exercise this 
right." Spear, Extr. (2d Ed.) 131-145, 557. 

I niust hold, therefore, upon the prineiples and authorities approved 
by the suprême court in the Case of Rauscher, that the prisoner, at the 
time of his arrest, not having had a reasonable time to retum to Ireland 
alter his acquittai, was under the protection of the United States, and 
not subject to arrest in the state or fédéral courts for any cause arising prior 
to his extradition, and that the state court, when the prisoner was ar- 
rested by the sherifF, "did not hâve jurisdiction of the prisoner at that 
time, so as to subject him thereto." 119 U. S. 433, 7 Sup. Ct. Rep. 248. 
When persons are in custody under process of the state courts, and the 
sarae remédies exist there, although it may sometimes be more appro- 
priate to refer the applicants for relief to the state tribunals, (Er, parte 
EoyuU, 117 U. S. 251, 6 Sup. Ct. Rep. 742; Ex parte Coy, 32 Fed. Rep. 
911,) yet, in a matter involving personal îiberty, and considering the 
several successive appeals to which the petitioner might be subjected in 
the state courts, I think the prisoner is entitled to the more expeditious 
remedy of the fédéral tribunals. The prisoner is accordingly discharged, 
and the court fixes a week after his release by the sheriff as a reasonable 
time under the statute during which he is entitled to exemption Irom 
arrest for the purpose of returning to Ireland. 



Adee V. Peck Brothers & Co. 

{Circuit Court, D. Connectieut. June 27, 1889.) 

Patents — Infringement— Pleadiug. 

A bill alleging that défendant bas infringed a patent owned by complaîn- 
ant, and originally granted to James Foley, for an improvement in waste- 
valves, and that complainant has sold said valves under the trade name and 
style of "Foley's" and "Foley's Patent," and "that said trade name, during 
the life of said letters patent, i3 identifled therewith, and of great value 
* * * in describing said patented valves as a trade-mark, and that the de- 
fendant has sold his infringing valves under the trade namo of 'Foley's Pat- 
ent Valves," " and praying, inter alia, that défendant be enjoined from selling 
any waste- valves under the name of "Foley's" or "Foley's Patent Valves," 
Btates only one good cause of complaint, i. e., for infringement of a patent. 
The name of the patented dévice is not properly speaking a trade-mark. 

In Equity. On bill for infringement of patent. 
Arthur V. Briesen, for complainant. 
Edward H. Rogers, for défendant. 

Shipman, J. This is a bill in equUy, which is brought by a citizen 
of the state of New York against a corporation created under the laws of 
the state of Connectieut. The bill allèges, with the usual and necessary 
v,89F.no.3— 14 
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averments in such -cases, thatthe défendant bas jnfringed upon reissued. 
leitters patent No. 6,739,' dated November 16, 1875, which were granted 
to James Foley and George C Gunnipg for an improvement in waste- 
valves and overflows, and are now owned by the complainant. The orig- 
inal patent was issued to James Foley. as inventor. The bill also allèges 
that the complainant has sold said valves under the triade name and style 
of " Foley's " and "Foley 's Patent;" "that said trade name, during the 
life of said letters patent, is identified therevvith, and of great value to 
your orator in describing said patented valves as a trade-mark, and that 
the défendant has sold his infringing valves nnder the trade name of 
'Foley's Patent Valves.'" The bill prays, among other things, that the 
défendant raay be enjoined against selling "any waste- valves or overflows 
known as or under the name of ' Foley's' or 'Foley's Patent' valves and 
overflows." The défendant has demurred, because the billexhibits dis- 
tinct, separate, and unconnected matters, viz. : "The infringement of let- 
ters patent of the United States, and the infringement of a trade name 
or trade-mark." 

In my opinion, the bill shows upon its face that an infringement of 
patented rights only was committed. It will be observed that the de- 
fendant is not charged with having done anything which is prohibited 
by section 4901 of the Revised Statutes, and that the alleged trade-mark 
is simply the name which is usually or properly given to the patented 
article. It is not any peculiar form, label, brand, or device which is 
put upon the article to designate its origin, or the person by whom it is 
manufactured , and it is not the patent mark which is required to be 
stamped upon patented articles by section 4900. The name which is 
given to a patented device to distinguish it as a patented article from 
other articles of the same character is not, even during the life of the 
patent, properly speaking, a trade-mark. It désignâtes nothing except 
that tbe structure has a definite character, as the structure which was 
patented, and indicates nothing in regard to the character of the work- 
manship or the person by whom it is manufactured. A trade-mark 
" is something différent from the article itself which the mark désignâtes, " 
(Fairbanks v. Jacobus, 14 Blatchf. 337,) and is a name or a mark or a 
device which is attached to the article to point out its origin. This al- 
leged trade-mark, "Foley's Patent Valves," signifies that they are the 
kind of valves which Foley invented and patented, and not that they are 
the, valves which he or his successor is manufacturing. "In ail cases 
where rights to the exclusive use of a trade-mark are invaded, it is inva- 
riably held that the essence of the wroiig consists in the sale of the goods 
of one manufacturer or vendor as those of another, and that it is only 
when this false représentation is made that the party who appeals to a 
court of equity can bave relief." Canal Co. v. Clarh, 13 Wall. 311. By 
this bill it appears that the défendant is deceiving no one in regard tothe 
origin of the goods. It is infringing vipon the complainant's patent- 
rights, by.raaking a valve substantially like his, and itis asserting that 
its valve is the complainant's patepted invention. Thus far no false rep- 
résentation isniade, but the truth is asserted. But if it is said that the 
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assertion is that the défendant has a right to make Foley's patent valve, 
and that thus the public is deeeived, this assertion and the actof sale are 
nothing more than an infringement of the exclusive patent-rights of the 
complainant. It is not intended to be asserted that if aperson manu- 
factures and sells an article which is not an infringement, but which he 
falsely brands as the patented device, that for such fraud and conséquent 
injury a bill for an injunction may lie, not upon the ground that he is 
simulating a trade-mark, but because he is committinga continuous fraud 
for which the préventive remedy by injunction afifords the only adéquate 
relief. Manufacturing Co. v. Haish, 9 Biss. 141, 4 Ban. & A. 571. 
Neither is it intended to be asserted that the owner of a patented device 
may not hâve a trade-mark affixed to his articles which distinctively dé- 
clares the origin, in point of manufacture, of his goods. The imitation 
of the patent mark is another and separate act from the one which is al- 
leged to hâve been committed. It is évident that the pleader intended 
in the bill to treat the name as a trade-mark, and to aver that the de- 
fendant had not only infringed the complainant's patent-rights, but his 
rights as the owner of a trade-mark. His theory is that the défendant, 
by the sale of its valve under this name, bas, by one act, infringed two 
rights of the complainant, — his patent-right and his right to the undis- 
turbed use, during the life of the patent, of the trade-mark M'hich he has 
adopted. If his theory was true, his bill, perhaps, would not be open 
to the charge of misjoinder, upon the ground that if two good causes of 
complaint grow out of one transaction for which the same character of re- 
lief is sought, and in regard to which ail the défendants hâve the same 
claim of right, such causes may be included in one bill, (Story, Eq. PI. 
§ 284;) but thé bill in this case shows only one good cause of complaint. 
The démarrer is overruled. 



The Henry Bcck. 

Stokes V. The Henry Buck. 

{Lisiriet Court, D. South CaroKna. June 7, 1889.) 

Damages— Proximate and Rbmotb. 

The owner of a raft of himber emploved a tug to bring it down to Cwhere 
it was to be loaded on a schooner under contract with the charterer. Owing 
to the tug's négligence the raft was wrecked, delaying the loading of the 
schooPT. and causing the charterer to incur demurrage, which the owner of 
the rati had lo pay, On libel by the latter against the tng he testifled that 
wheu he engaged it he told the master: "I had a vessel that was deliver- 
ing with demurrage, and I wanted him to bring this lumber to town with 
dispatch." The master testified that libelant merely told him that he was 
in a hurry for the lumber, and wanted it brought down as soon as possible. 
Hetd, that demurrage was hot an item of damages within the contemplation 
of the parties, and eould not be recovered. 

Same — Eléments of Damage, 

Libelant having made diligent efforts to save the raft after it was wrecked, 
respondent is liable not.only for thé lumber lost, but also for ail proper ex- 
penses in saving the remainder. ^ 
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In Admiralty. Libel for damages. 
For former opinion, see 88 Fed. Rep. 611. 
J. P. K. Bryan, for libelant. 
J. N. Nathans, for respondent. 

SiMONTON, J. The libel in this case sought damages conséquent upon 
négligent performance of a contract of towage of a raft of lumber. After 
a review of the testimony the court in a former decree held as foUows: 
"This was négligence for which the tug is responsible. As to the amount 
for which it is responsible, counsel will be heard on this point, especially 
as to the liability of the respondent for the demurrage paid to Mr. Hal- 
sey by libelant under his contract with him." Counsel hâve been heard 
on thèse points. 

It is necessary to recall the facts. The tug Henry Buck was engaged 
by Halsey, as agent of libelant, to go after a raft of lumber on its way 
from Edisto river to Charleston. The tug found the raft, towed it on its 
way, and left it after night-fall in Wappoo eut. The raft was not made 
fast, and drifted through the eut into Ashley river, thence down Charles- 
ton harbor, and was wrecked on Sullivan 's island, at the mouth of the 
harbor. The tug made no effort to rescue it or any part of it. Libelant 
did. He saved 190,000 feet ont of 220,000. He caused that which 
was salved to be brought to Charleston, and delivered to Halsey. He 
had a contract with Halsey to deliver to him the whole raft. Halsey was 
then loading a schooner with lumber, and relied on the fuMllment of 
this contract. In conséquence of the delay Halsey was charged with 
demurrage, which he charged to libelant, who paid it. The latter seeks 
to recover from the tug the value of the lumber lost, the expenses in- 
curred in saving that which was rescued, and the demurrage so paid by 
him. The tug engaged to go for the raft on Saturday night, went on 
Monday morning, met the raft the same day, lost it on Monday night, 
could hâve gotten it to Halsey on Tuesday morning. Libelant went 
after it that morning, worked on it that day, Wednesday, Thursday, and 
part of Friday. It reached Halsey on Friday afternoon. The items are 
as foUows: Labor of his hands, $110; extra labor, S40; labor in mak- 
ing up the raftanew, $25; time of libelant himself, 6 days, at$10, $60; 
a tug for towing remains of raft to Charleston, $30; ropes, $60; 30,000 
feet of lumber, at $8, $240; demurrage, seven days, at $30, $210. The 
raft having gotten adrift by the négligence of respondent, he was respon- 
sible for its value at the Charleston market. This was, as we hâve seen, 
$8 per M. But it was the duty of libelant to use ail proper efforts in 
reducing the loss as much as practicable. He fulfiUed this duty, and 
saved ail but 30,000 feet. This was a great saving to respondent. He 
should pay not only for the lumber lost, but also ail proper expense in- 
curred in saving the remainder. Examining thèse items, the amount 
charged for labor seems very large, — $110, $40, $25, $175, for four days. 
No serions question is made of thèse items by respondent. They are al- 
lô wed. The charge of $10 per day for services of libelant is not unreason- 
able. He is engaged in large saw-mill business in Colleton. But there is 
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an error in the number of days charged. He went after the raft on Tues- 
day, 18th December. Halsey says it rtached him on 21st, (Friday.) 
Four days is a libéral estimate. Of this item $40 are allowed. The 
main question, however, is as to the items of demurrage charged by Hal- 
sey to libelant, and paid by him, — seven days, at $30 per day. In mak- 
ing up bis seven days Halsey began on Tuesday 18th, so the lay-days 
had expired before that time. The respondent could not at the earliest 
hâve gotten the raft to Halsey before Tuesday. It is difficult to under- 
stand ho\v he could be made responsible for the demurrage of Tuesday; 
and, had he put the raft along-side of the schooner on Tuesday, ready 
for loading, stiU, during the whole process of loading, the demurrage 
would hâve goue on. Be this as it may, we hâve hère an action for 
damages arising from the négligent performance of a contract. Were we 
in a common-law court it would be an action on the case in asmmpsit or 
an action of tort, but of tort growing out of a contract quasi ex contractu. 
The damages in a case of this kind cannot be varied by the form of ac- 
tion adopted. They are such as naturally and proximately arise from 
the non-performance of the contract. In other words, the damages to 
be awarded are such as were in the contemplation of both parties when 
the contract was made. But for the contract there could be no claim for 
damages. The légal duty of the respondent to tow and safely care for 
the raft grew out of the contract, and out of the contract alone. He did 
not perform the contract. So he did not fulfill the duty assumed by 
him. This constitutes the breach, and gives the cause of action. The 
légal conséquences which he must suffer dépend upon his contract. Mr. 
Sedgwick, in his book on Damages, (page 112,) gives an excellent sum- 
mary of the rule: 

"Where the contract is to do or to refrain from doing some particular thing, 
hère the rule of the civil law is periiaps the beat that can be adopted, — that 
the party in default shall be held liable for ail losses that may fairly be con- 
sidered as having been in tlie contemplation of tlie parties at the time the 
agreement was èntered into; or, in otiier words, where it appears, or may 
fairly be inferred, that the party complaining of the non-performance of a 
contract lias, at the time it was entered into, turned the mind of the party 
whose conduct is complained of to the conséquences likely to ensne from de- 
fault on his part, and such conséquences do ensue, he shall be held responsi- 
ble for them as having stipulated against them." 

See, also, Bornas v. Tow-line, 2 Sawy. 30; Hadley v. Baxendale, 9 Exch. 
353; Suth. Dam. 74. Lord Cockburn, C. J., in Simpson v. Railway Co., 
L. R. 1 Q. B. Div. 274, puts it thus: 

"The principal is now settled that, whenever either the object of the 
sender is specially brought to the notice of the carrier, or circumstances are 
known to tlie carrier Irom which the object ought in reason to be inferred, 
so that the object may be taken to hâve been witliin the contemplation of both 
parties, damages may be recovered for the natural conséquences of the failure 
of that object. " 

See, also, EUbinger v. Armstrong, L. R. 9 Q. B. 473. The question 
turns, therefore, on a question of fact. Was it brought to the notice of 
the tug master that the object in sending him for the raft was to save 
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ihe libelant from demurrage? Or, put it in another way: Was the cir- 
cumstance that libelaht was dépendent upon the arrivai of the raft in 
orderto Save himself from the conséquence of demurrage so known to 
the tug master that he was compelled to infer that the object in sending 
him for the raft was to save demurrage? If either of thèse questions be 
answered in the affirmative, the tug must pay the demurrage. It seems 
at first blush extraordinary that the tug master should hâve undertaken 
this. He went for the raft on Monday. His pay for towage was $30. 
Did he understand that if he failed to reach Halsey's dock on Tuesday 
he would be liable for demurrage $30 for that day and ibr every other 
day he delayed delivery? Let us examine the testimony on this point. 
Halsey aeted as the agent for libelant. The libelant was under contract 
to deliver lumber to him. He made the agreement with the tug master, 
and knew ail about the matter. In reply to the question: "Did you 
state to him [the master of the tug] any necessity why you wished haste 
and dispatch?" he answered; "I stated I had a vessel I was loading, and 
it was important I should bave the raft with ail possible dispatch." 
To the question: "What, exactly, did you say you wanted him to do?" 
"I told him I had a vessel that was délivering with demurrage, and 
I wanted him to bring this lumber to town with dispatch." The tug 
master on his part gives this account: "He [Halsey] wanted to know if 
I could go and assist the rafts down. He said he was in a hurry for 
the lumber, and he asked me when I thought I could get it down. I told 
him that depended on when I started, and where I found the lumber. 
He said, 'AU right,' do the best I could, and that was ail." On the 
oross-examination, in ansWer to the question: "You were to aid in 
propelling that raft to Charleston?" he replied: "He [Halsey] told me 
to go up and help bring it down; that was his language." In reply 
to a similar question on the same examination he said: "I undertook 
to do what I thought would get it [the raft] hère in a hurry." I 
am not able to conclude from this that the tug master knew that 
libelant had any concern in the demurrage, nor that he knew the rate 
of demurrage, nor when the demurrage would begin, nor that the ob- 
ject of sending him for the raft was to save the libelant from demur- 
rage incurred or to be incurred. This item is not allowed. Let the 
tug be credited with the bills for towing and searching for raft, — both 
items. Let decree be entered accordingly, costs to follow deoree. 
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The Wm. H. Bhinsi'ield. 

Ranstbad V. The Wm. H. Brinsfibld. 

(District Court, D. Maryland. March 4, 1889,) 

1. WHAETES— OVEBIxAPPINQ VESSEL— LiEN FOR WHABFAGE. 

A foreign vessel whicli came to discharge cargo into a prîvate dock in the 
city of Baltimore to a wharf where she could not lie without overlapping on 
the next adjoining wharf, belonging to the libelant, wa3 notified that if she 
did 80 overlap she would be charged wharfage. Ileld, in the absence of any 
statutory régulation of wharfage, that by lying alongside libelant's wharf for 
the distance of 20 feet the vessel enjoyed a bénéficiai use of it, although not 
made fast to it, and not using it to land cargo; and that for auch use the libel- 
ant was entitled to compensation and a maritime lien. 

2. Same^Amotjnt op Wharfage. 

Ueld, that libelant was entitled to recover as compensation pro rata of the 
customary. rate of wharfage in the proportion which the number of feet of 
his wharf so used contributed to malie up the length of the whole berth occu- 
pied by the vessel. 
(Syllabus by the Court.) 

In Admjralty. Libel in rem for wharfage by Lyman T. Kanstead 
against the schooner William H. Brins&eld, a foreign vessel. 
Robert H. Smith, for libelant. 
William H. Cowan, for respondent. 

MoRBis, J. The libelant is the owner of a wharf frouting 100 feet on 
a dock made by deepening a canal into the waters of a branch of the 
Patapsco river, adjoining South Baltimore. This dock is somewhat re- 
mote from the customary harbor for vessels in the port of Baltimore, and 
was constructed by private individual enterprise. The riparian owner 
of a pièce of partially submerged land bordering on a widening of the 
river, by digging out a canal, and building up its sides, constructed a 
basin about 100 feet wide, and from 500 to 1,000 feet long, with a street 
of the city at right angles to its length forming its upper end, and opening 
out to the river and harbor at the other end. The land on the sides of 
the dock bas been sold and leased in lots, mostly of 100 feet front on 
the water, to différent persons, with the wharf rights appurtenant to each 
lot. Thèse wharves fronting on this dock, basin, or canal would appear, 
therefore, to be in the strictest sensé private wharves. It is the case of 
a riparian owner who bas eut a canal into his own land so as to allow 
vessels to corne to his own property fronting on it, and then bas disposed 
of portions of the land to différent persons. There is nothing in the laws 
of Maryland orthe ordinances of the city of Baltimore granting any priv- 
ilège to or exacting any duty from such a proprietor, and there is no law 
or ordinance regulating rates of wharfage, except with respect to the pub- 
lic wharves of the city. So far as any of the land may hâve resulted 
from tilling up into the contiguous water of the river, it is the law of 
this State (Code Md. art. 54, § 45) that the proprietor of land bounding 
on any navigable waters shall be entitled to the exclusive right of im- 
prbving but into the water in front of his land; and that ail improve- 
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ments and accretîons shall pass to the successive owners of the land as 
incident thereto, provided only that such improvements are so made as 
not to interfère with navigation. It is further enacted that no patent 
shall issue frora the land-office which shall impair or afifect the rights 
of riparian owners. GoodseU v. Lawson, 42 Md. 348; Railroad Go. v. 
Chase, 43 Md. 23; Maycyr, etc., v. St. Agnes Hospital, 48 Md. 419; Yates v. 
MUwaukee, 10 Wall. 497. 

By article 98, § 21, of the Maryland Code, it is enacted that the owner 
of real estate on any navigable water of the state may construct wharves 
thereon, and extend the same to such distance into the stream as may 
be required to admit the safe approach thereto of any vessel navigaling 
said waters. It is a fact that nearly ail of the nuraerous navigable bays 
and rivers of the state are broad and shallow, and the législation on this 
subjt'ct shows that the policy of the state is to encourage riparian owners 
to make improvements out to the deeper water by vesting in them the 
same exclusive ownership in the land and improvements so made as they 
hâve in the original fast land. In the face of this législation and policy, 
it does not seem to me that we should hastily adopt rules with regard 
to such property on our navigable waters which hâve been established 
as reasonable and necessary in other countries with regard to deep tidal 
rivers ornarrowsea-ports, but which are not consistent with that private, 
exclusive ownership which has been granted by express législation to 
riparian owners in Maryland. The exclusive characterof the ownership 
of wharves erected by individual enterprise in this country, in other 
States than Maryland, has been repeatedly recognized by the suprême 
court of thé United States, subject, of course, to the right of any state 
to interfère when it deems it advisable, and regulate the compensation 
which may be exacted, so as to prevent extortion, Cannon v. New Or- 
léans, 20 Wall. 582. In Transportàiicm Co. v. Parkersburg, 107 U. S. 699, 
2 Sup. et. Rep. 732, it is said: 

"It is undoubtedly a gênerai ruleof law, in référence to ail publie wharves, 
that wharfage must be reasonable. A private whaïf — tliat is, a wharf which 
thp owner has constructed and reserves for his private use — is not subject to 
this rule; for, if any other person wishes to make use of it for a temporary 
purpose, the parties are at liberty to make their own bar. ain. That sucii 
wharves may be had and owned, even on a navigable river, is not open to con- 
troversy. It was so decided by tliis court in the case of Dutton v. IStrong, 1 
Black, 23, and in Tates v. Milwaukee, 10 Wall. 497." 

The suprême court also said 'va. Ex 'parte Easton, 95 U. S. 73: 
" Compensation for wharfage may be «laimed upon an express or an implied 
contract according to the circmnstances. Where a price is agreed upon for 
the use of a wharf, the contract furnishes the measure of compensation, and 
when the wharf is used witliout any such agreeraent, the contract is implied, 
and the proprietor is entitled to recover what is just and reasonable for the 
use of his property and the benefit conferred. Such érections are indispen- 
sably necessary for the safety and convenience of commerce and navigation; 
and those who take bertb along-side them to secure those objects dérive great 
benefit from their use. * * * Such contracta, beyond ail doubt, are mari- 
time, as they hâve respect to commerce and navigation, and are for the bene- 
fit of the ship or vessel when afloat, * * * for which, if the vessel or 
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water-craft is a foreign one, or belongs to a port of a state otherthan the one 
where the wharf is situated, a maritime lien arises against the ship or vessel 
in favor of the proprietor of the wharf. * * * Water-craft of ail kinds 
necessarily lie at a wharf when loading and unioading; and Mr. Benedict says 
that the pecuniary charge for the use of the dock or wharf is called ' wharfage ' 
or ' dockage,' and that it is the subject of admiralty jurisdiction ; that the mas- 
ter and owner of the ship, aud the ship herself, may be proceeded against in 
admiralty to enforce the payment of wharfage when the vessel lies along-side 
the wharf, or at a distance, and oniy uses the wharf temporarily for boats or 
cargo. " 

In Dugan v, Mayor, etc., 6 Gill & J. 357, the Maryland court of ap- 
peals hassaid: 

"Over wharfage collected at private wharves, or wharves other than those 
owned by the town or city of Baltimore, or made at the ends or sides of pub- 
lic streets, lanes, and alleys, the town or city offlcers hâve no power or con- 
trol. Its imposition and collection is the exclusive privilège of the wharf- 
owners. Anchorage or wharfage may be charged for tlie use of any place 
held as mère private property to which vessels may come. " 

The claim for compensation for the use of his wharf, which Hbelant 
geeks to enforce against the schooner in this case, arose under the follow- 
ing circumstances: John F. Fahey and the libelant are the owners or 
lessees of adjoining lots of ground and wharves fronting upon the basin 
or dock above mentioned. That of Fahey is next adjoining the street 
which forms the head of the basin, and is 85 feet front. The libelant's 
adjoins Fahey's, and is 100 feet front. Fahey carries on a coal, wood, 
and sand business, and the vessels bringing thèse commodities to his 
place are discharged at his wharf. Thèse vessels are frequently more 
than 85 feet long; and, as the solid head of the dock confines his wharf 
on one side they necessarily lap over onto libelant's premises. In this 
particular case the proof shows that the stern of the schooner extended 
along-side of libelant's wharf 18 to 20 feet beyond Fahey's line, and so 
remained for two days, while discharging a cargo of cord-wood, her huU 
amid-ship being close against Fahey's wharf. Notice in writing was 
given bv libelant to the master of the schooner before she hauled into 
the wharf that if she used libelant's wharf by lapping over in that 
manner, she would be charged vvhartàge. It is shown on behalf of re- 
spondent that the schooner was not made fast to libelant's wharf, and 
did not make use of his wharf by discharging any of her cargo upon it, 
but merely as to so much of her length as extended beyond Fahey's 
line lay in the water a few feet from the wharf, ail her lines being carried 
to Fahey's wharf. On behalf of the respondent it has been very ear- 
nestly contended that, conceding the facls to be as I hâve found them, the 
libel cannot be sustained. It is contended that the schooner by simply 
projecting beyond Fahey's line, and lying in front of libelant's wharf 
without being made fast thereto, was merely lying in the navigable 
water in which the libelant has no exclusive ownership, and for the use 
and occupation of which he could make no claim; that, even if it be sup- 
posed that the owner of the schooner might be liable as a trespasser for 
obstructing libelant's wharf, yet such a claim could give no maritime 
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lien; thàt td giye a maritime lien theïe nïust be some actual use of the 
Avharf bénéficiai to the Vessel, as by making fast to or loading or unload- 
ing goods over it. 

The respondent's çounsel argues that the présent case is like the use 
of a Street by a vehicle stopping in front ofoneman's building to deliver 
goods, and projecting on the street beyond the line of that building in front 
of an adjoining one. But it does not seem to me the analogy between 
the use of the water-vvay of this private basin and the use of a street is 
very close. The very purpose of the basin is that vessels raay lie in it 
for the profit of the owners of the wharves abutting on it, and the land 
bounding on it bas been acquired by the several purchasers in order 
that each may enjoy bis opportunity in that profit according to the 
number of feet he bas purchased bounding on the water. Rates of 
wharfage are usually according to' the length or tonnage of the vessel, 
and it would seem that there must be some vice in an argument which 
would resuit in allowing a wharf-owner who bas only 85 feet front on 
such a dock to bave the same advantage as the owner of a greater front- 
age, and to diseharge at bis wharf vessels of any length by subjecting the 
property of bis neighbors to a servitude against their protest. It may 
often be that it is for the mutual advantage of such adjoining owners 
that they shall accommodate each other, and it may often be requisite 
for the gênerai prosperity of a port that by législation they shall be re- 
quired to do so, but, in the absence of law or lawful custom, as to own- 
ers upon a water which is not so mnch a public navigable highway as 
it is a private basin, it seenis to me the only légal right is that of unob- 
structed access, each to his own wharf. It is urged that by the use and 
occupation such as it was, the libelant sulfered no loss, as he had not at 
the time any vessel he desired to bring to his own wharf, and the schooner 
would bave beeti removed to make way for any vessel which was in- 
tended for libelant's wharf. The proo''. however, with regard to fréquent 
previous occurrences shows that the right to bave an obstruction removed 
upon request was not the équivalent of having libelant's premises unob- 
structed. There is testirnony that the présence of the overlappuig vessel 
has a tendency to deter others from coming to the wharf, and that the 
annoyance of being constantly obliged to make request and await the re- 
moval ot the overiapping vessel has been found to drive away tenants 
and others who would make use of libelant's wharf to his profit. It is 
, true that the use made in the présent case is not the usual use which gives 
a claim for wharfage, but I think there is no doubt that it was a use 
bénéficiai to the vessel du ring the two days that she was lying there dis- 
charging ber cargo. It does not appear to me that making fast to, or 
landing upon, ofpassing goods or passengers over, a wharf, are the only 
possible ways of usi'iig its privilèges. A vessel, by lying close along-side 
for safety or protection, or for opportunity of use in emergency, is get- 
ting the benefit and advantage of what bas cost the owner outlay to con- 
struct and'maintain, even though the vessel may be held by anchor, or 
by moorings made fast to another wharf. In the principal ports in this 
countiy charges for wharfage are prescribed and regulated by statutes, 
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aothat mostofthe adjudicated cases turn upon the construction to begiven 
to the words of the statute; but expressions are found in reported cases 
tending to show that it is recognized that unless controUed by législation 
such uses as the présent do give rise to a claim for compensation. With 
respect to the wharves owned by the state of Mai'yland within the city 
of Bal timoré an act o^the législature directs that the state wharfingers are 
to demand and collèct a prescribed rate per ton on ail vessels lying at or 
opposite to any public wharf of the city. By another açt (Public Lo- 
cal Laws of Baltimore, § 360) it is provided that ïio vessel shall enter 
Smith's dock or /any pther private dock, without first ascertaining 
whether there.is a, vacant place at the wharf where she can lie, under a 
penalty of fivè dollars, to be paid to the harbor màster. In the case of 
The B. F. Wookey, 16 Fed. Rep. 423, and in The George E. Berry, 25 
Fed, Rep. 780, Judge Bbown, in the Southern district of New York, 
while admitting that the priniary définition of " wharfage" is "the compen- 
sation paid for loading goods on a wharf or shipping them off," holds 
that it may he applied to any vessels afloat enjoying for the purposes 
of commerce and navigation some substantial benefit, either of protec- 
tion or safety or in the loading or unloading of cargo. In the case of 
The Whithurn,'] Fed. Rep. 925, it was held that a vessel which for 24 
hours lay across the head of a pier 8 or 10 feeffrom it, but not attached 
to it, but attached by cables to the piers next above and below, was lia- 
ble to the intermediate pier for wharfage. Judge Botlee said: "The 
respondent could make no use of the wharf without incurring liability 
to pay for it." Under the New York statute which fixes the rate per 
ton which may be charged any vessel which uses or makes fast to any 
pier, wharf, or bu]k-head,it was held by Judge Benedict, in the case 
of The City of Hartford, 10 Ben. 150, that where a steam-boat 272 feet 
long had occupied a bulk-head, différent portions of which were owned 
by three différent persons, the total wharfage fixed by the statute should 
be divided among the several owners in proportion to the number of feet 
each owned. 

Several cases bave been cited by respondent's counsel which unques- 
tionably do tend to support the theory of the défense. Most important 
among them is the judgment of the master of the rolls in Collierlea Co. v. 
Gihh, L. R. 5 Ch. Div. 713, in which an injunction was granted in favor 
of the plaintiff, requiring the défendant, who was the owner of a wharf 
which he used as the entrance to a dry-dock, to remove a floating raft 
which he had placed in the river Thames in front of his wharf for the 
purpose of preventing the plaintiff, who owned the adjoining wharf, frora 
employing alarge steamer which was so long that it overlapped in front of 
the gâtes of defendant's dry-dock. The raft was undeniably a permanent 
fixed obstruction interfering with the reasonable use of a great public high- 
way of commerce, and obviously unlawful; but, in delivering his judg- 
ment, the learned master of the rolls discussed very fully the reciprocal 
rights of adjoining wharf-owners, and some of the rules announced by him 
and relied upon by respondent's counsel in this case are, it seems to me, 
more applicable to the Thames at London, the use of which bas been 
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for centuries regulated by custom, by statutes, and by varions boards of 
control, than they are to a, quasi private dock, such as the one now in 
question, which is moreakin to the artificially constructed private docks 
of London. The master of the rolls, however, is careful to say that the 
use made of the river by one wharf-owner must be reasonable, and not 
such as to interfère with the reasonable use by the adjoining owner. He 
says : 

"If this défendant |||the owner of the dry-dock] had been carrying on the 
business of a wharfinger, and using it for vessels coming up, I should hâve 
held it most unreasonable for the collier to stand in the way to prevent liis 
carrying on his trade in the regular way. It would be, in tact, an attempt 
by the plaintitïs to appropriate, without paynient, the use of the defendant's 
wharf." 

In the présent case, Fahey, by having continually at his 85-foot wharf 
vessels which are much longer, and considerably overlap on the libelant, 
and by keeping them there during the time required to discharge from 
each its cargo of sand, wood, or coal, is in fact appropriating without 
compensation just so much of libelant's wharf, and deterring others from 
using it, and depriving libelant of wharfage. It is not true of this dock 
that it is a public highway in the same broad sensé that it is true of the 
river Thames at London. The owner of the surrounding land constructed 
the dock, and, if ail the présent owners agreed, I hâve no doubt they 
could lawfully fill it up, and make it fast land. 

The testimony with regard to the custom and usage in this port with 
respect to similar private docks is in support of libelant's claim. Mr. 
Pendegast, who for 22 years bas been the ooUector of wharfage at Smith's 
dock States the usage there to be that the wharf-owner on whose wharf 
any vessel may overlap gets his pro rata proportion of the whole wharf- 
age coUected from the vessel, which is based upon the vessel's tonnage. 

The case of Easby v. Patterson, 6 Wkly , Notes Cas. 318, in the suprême 
court of Pennsylvania, was rather a case of obstruction than of use, and 
it was held that as the plaintiff had distinctly refused to allow the de- 
fendant to use his wharf, and had cast off the attaching ropes, he could 
not sustain an action of asmvipsit based on permissive occupation. In 
the présent case distinct written notice was given the master of the 
schooner, before he came to the wharf, that if he overlapped onto libel- 
ant's premises he would be charged for that use. If I ara right in hold- 
ing that this use was such that libelant maj'' claim compensation for it, 
then there can be no doubt that by so using the wharf after notice there 
would arise an implied contract to pay the reasonable worth of it, and 
that such a contract is cognizable in admiralty, and that, the schooner 
not being a domestic vessel, there is a lien in rem. Ex parie Easton, 95 
U. S. 68; note to Ouachita v. Aiken, 16 Fed. Rep. 894. 

I will sign a decree in favor of the libelant for his proportionate share 
of the whole wharfage proved to be customary for a vessel of this size; 
the libelant being entitled to the proportionate share which his wharf' 
contributed to make up the whole length of the berth occupied by the 
schooner. 
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South Caeolina Steam-Boat Co. v. The Nellie Floyd and Cargo. 
(District Court, D. South Garolina. June 3, 1889.) 

1. Salvage— What Amotjnts to— Awabd. 

The three -masted schooner F., in tow of a tug going to sea, went aground 
on the North breaker, a shoal on the Georgetown bar, about 11 a. m. on 
Monday. She had on board 3,500 packages of rosin, weighing nearly 400 
pounda each, and 43 barrels of turpentine. and was drawing 11 feet VJ inches. 
The water on the shoal was 7 feet. The tug failing to get ber oiï applied to 
the steamer P., which was going into Georgetown with a large and valuable 
cargo. Their efforts failed to move the schooner. and the P. after taking on 
board some of the rosin, proceeded to Georgetown, secured an extra force, 
unloaded her cargo, and returned about 10 p. m. The weather in the mean- 
time had becotne threatening. Her efforts being again unsuccessful, and the 
tide having fallen, she left for the night, and returned next morning as soon 
as the tide arose. By the aid of hands procured by the tug, the P. jettisoned 
about J of her cargo, thereby reducing her draft to 9 feet 10 inches. The P. 
returned on Tuesday, and succeeded in dragging the F. across the shoal 
into deep water, and getting her to the dock at Georgetown about 1^ p. m. 
The wlnd was very high, and once at least the I touched bottom in the 
swell. She also lost her hawser. The péril of the F. was not extrême, but 
the tug drew too much water to aid her, and there was no other steamer in 
the vicinity approaching the power of the P. The schooner could not hâve 
got off unaided without reducing her draft by two feet, and waiting until the 
next day's high tide. The P. was a passenger and freight steamer, not en- 
gaged in towing. and was worth C35.000. The F. was worth about $13,000, 
and had left a cargo worth between $3,000 and |4,000. Held, that the service 
was a salvage service, and that the P. should be awarded $1,000 and the price 
of her hawser. 

2. Same— Offbr to Rebate. 

After the services had been rendered, the master of the P. offered to settle 
the matter by flxing the salvage at $1,800, $600 to be rebated to the F., which 
ofler was refused. Held that, as the offer was made after the services were 
completed, and without the authority of the libelant, the owner of the P., and 
led to no resuit, it should hâve no efEect on the right of libelant to recover. 

In Admiralty. Libel for salvage. 
Smythe & Lee, for libelant. 
/. JV. Nathans, for claimant. 

SiMONTON, J. Although this case présents the contradiction in testi- 
mony, which too frequently deforms admiralty causes, it is not difBcult 
to détermine the essential facts. The Nellie Floyd , a three-mast schooner, 
in tow of a tug going to sea, went aground on the North breaker, a shoal 
on the Georgetown bar. This was about high water, 11a. m. on 4th 

February, 1889. The schooner drew 11 feet 2 inches. She is 

feet long, 33 feet beam. On this occasion she had in her 2,500 pack- 
ages of rosin, weighing nearly 400 pounds each, and 42 barrels of spir- 
its of turpentine. The tug attempted to get her off the shoal. In thèse 
efforts she soon got the assistance of the steamer Planter, one of libel- 
ant's line, which at that time was crossing the bar on her way to George- 
town, with a large and valuable cargo. The united efforts of the tug 
and of the Planter failed to move the schooner. The Planter then 
steamed along-side, and took from the schooner some 62 or 68 packages 
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of rosin, and proceeded on her way to Georgetown. The day was calm 
and clear. Reachihg Georgetowii» the Planter put on an extra force cff 
hands, discharged ail her cargo, including the rosin, and excepting 50 
tons of fertilizers, and at 8 p. m. started l'or the schooner, reaching her 
at 10 p. M. The weather in the mean time had become threatening and 
windy. The night was dark. Backing down towards the schooner 
from the side of the shoal opposite to that on which she had grounded, 
the Planter took a hawser from her and again attemptçd to pull her off, 
but without success. The tide falling, the Planter left the schooner, and 
spent the night at South island, some four miles distant. She returned 
early the next morning. Pilot Roniley, who had been on the tug when 
the disaster occurred, and who was on the schooner when the Planter 
came up, left the former in a sniall boat, and boarded the Planter, to 
aid her master with his ad vice and expérience in his efforts to get the 
schooner off. It was agreed that thèse efforts should be renewed as soon 
as the master of the schooner put a flag in his rigging iiidicating that his 
vessel had begun to thump on the rising tide. The signal was given. 
The master of the Planter, ha ving the assurance of the pilot that the depth 
of water on the shoal was at that time seven feet, (his steamer drew from 
five to five and one-half feet,) went to the schooner, bent on his own 
hawser, and again pulled on her. The schooner, thus in tow, was 
gradually dragged over the shoal to the side opposite to that on which 
she had struck, and got off into deep water. Just before she reacheil 
deep water she put up her spanker and mainsail, and soon aft3rwards her 
jibs. While the Planter was engaged in this service, and just about 
the time the schooner got into deep water, a bridle put on the hawser, 
and leading to the bow of thé steamer, was let go by some of her 
hands too soon. It got afoul of her wheel and dragged the hawser 
with it. The latter had to be eut out. As soon as possible the llanter 
again took the schooner in tow. The schooner lurled her sails, and 
■with the Planter she proceeded to Georgetown, rea 'hing the d ick about 
half past 1 p. M. The weather on this second day was blustering. The 
wind very high from the south-west. The sea was breaking on the 
shoal. Once at least the Planter touched bottom in the swell. On 
Monday the tug went to Georgetown with a message from the master of 
the schooner, for hands and lighters to take cargo from his vessel. She 
came back in the afternoon with lighters and hands. The lighters could 
not go on the shoal. The hands went aboard the schooner, and assisted 
the crew, who had been engaged ail day in making jettison of the cargo. 
This was kept up during a part of the night and of the next day, and 
1,000 packages were thrown overboard. Tiie draft of the schooner was 
thereby reduced to 9 feet 10 inches, Some of this rosin iioatetl away. 
As the spécifie gravity of the lower grades of rosin is greater th an that 
■of water, and much of the cargo was of this low grade, many of the 
packages sank. One of the risks of the Planter was from this rosin. 
The floating packages might foui her paddle wheels; and, tossing on 
the rough sea of the shoal, her bottom may hâve come in contact with 
the staves inclosing the rosin, endangering a leak. The Planter is a 
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higli-pressure side-wheel steamer, with two engines,*— one for eacli 
wheél. She has about 350 horse-power. She carnes passengers and 
freight, and is not engaged in thé towing business. Her regular course, 
hovvever, is on the shallow and boistèrous waters of this coast, and she 
carriès a long and heavy hawser, ready to render assistance by way of 
salvâge. She is worth $25,000. On the day of successful service she 
had as cargo 50 tons fertilizers, worth $1 ,000. The schooner is 10 years 
old; cosi, when built, about $24,000. Roughly estimated, she is worth 
about $12,000. The cargo left after the jettison is worth between three 
and four thousand dollars. The évidence is not distinct on thèse points. 
The essential questions in this case are: Was the schooner in péril? 
Did the Planter contribute to her rescue? The master and mate of the 
Planter testify strongly in the affirmative of each question. The mas- 
ter and a man who was pilot on the schooner testify in the négative, 
denying both the péril and Ihe service. There are certain facts, how- 
ever, which conclude thèse questions. The Nellie Floyd was aground 
in the breakers on a shoal of an exposed bar. The greatest depth of 
water on that shoal with the prevailing tides was 7 feet, She drew 11 
feet 2 inches, and, after makihg jettison of about one-third of her cai'go, 
she drew 9 feet 10 inches. A heavy wind was blowing from the South- 
west. In his protest, extended after reaching port, the master of the 
schooner called it a gale. It was so entered on his log. She was on tho 
south side of the shoal. Wind, tide, and waves drove her upon it. 
The sea was very heavy on the shoal, even at low water. Pilot Roraley,, 
who left the schooner in the morning in a small boat to go to the steamer, 
says that it was dangerous to do so, but that the emergency justified 
the risk. The master of the schooner, when he got in sai'ely, expresséd 
in warm terms his indebtedness to the Planter for timely, needed, and 
«fficient service. Soon afterwards he called a board of three persons to 
estlmate the value of his vessel in the position on the shoal which he de- 
scribed to them. They agreed on the sum of $4,250, — about one-third 
of thé estimate put on her after she reached the dock. Two efforts had 
been made to get her ofF, without success, — one on Monda_v, with the 
tug and steamer; one on Monday night, b}^ the steamer alone. When 
dragged off she was drawing 9 feet 10 inches in a depth of 7 feet of 
water. It had taken ail Monday afternoon, into Monday night, and a 
part of Tuesday, to take out one-third of her cargo, lessening her draft 1 
îbot 4 inches. She was rescued at high water. If she had not had the 
steamer, and intended to reduce draft and use her sails, she could not at- 
tempt to get ofl' until the next tide, 12 midnight. As the bar has no lights 
on it, no vessel crosses it at night. So she had to wait until the next day's 
tide, say 12:50 p. M. To reduce draft to 7 feet she had to jettison cargo, 
and reduce her draft 2 feet 10 inches. The one-third already out re- 
duced it but 1 foot 4 inches. So she was in péril, and the Planter res- 
cued her. As the tug drew too much water to aid her, and as there was 
no other steamer in Georgetown or its vicinity approaching the Planter 
in power and capacity, the importance of her service is enhanced. Her 
péril was not extrême, nor was her destruction certain, unless soon re- 
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lievedi The Planter also encountered péril in rendering the service, — 
péril requiring ability and courage. The efficient salvage service was 
rendered on Tuesday. It was rendered promptly, skillfully, energetic- 
ally, and successfully. She spent a night and nearly one day in the 
service, and lost her hawser. After the service was rendered, and the 
schooner safe at her wharf, the master of the Planter suggested to the 
master of the schooner that, instead of litigating the matter of salvage, 
they ought to settle it ont of court, and that by way of settlement the 
salvage be fiixed at $1,800, of which $600 would he allowed the schooner 
by way of rebate. This suggestion was at once rejected by the master 
of the schooner. His proctor insists that this was gross misconduet on 
the part of the salvor, — such indeed as should diminish, if not forfeit al- 
together, any award. The practice of requiring and receiving re bâtes, 
which pervades so many branches of mercantile life, cannot be too se- 
verely rebuked. The rebate is a bribe offered and accepted as an in- 
ducement in every instance to disregard, and in very many instances to 
betray, the interests one or other party is bound to protect. Hère the 
insurer would hâve been the victim. Had this arrangement been made 
during the performance of the salvage service ; had it been used as an 
adjustment alter the service was rendered ; had the offer been made by 
the authority, sanction, or confirmation of the libelant, — ihe award 
would hâve been seriously affected. It was made long after the service 
was completed, without any authority or confirmation on the part of 
libelant, and led to no resuit. From the high character borne by the 
master of the Planter I feel sure that he was unconscious of the fuU 
meaning of the suggestion. After full considération of the matter I 
award for the salvage services in this case the sum of $1,000, besides the 
priée of the hawser, — $125. The testimony of libelant showed some 
danger of life on the part of the crew of the Planter. They are not 
parties to this proceeding. At the hearing it was stated that libelant 
would arrange with theni. Let a stipulation in writing to this efFect be 
filled before the award is paid out to the libelant. The salvage award 
must be paid by the vessel and cargo proportionately. If this propor- 
tion needs adjustment the parties hâve leave to apply at the foot of this 
decree for any further order necessary. Costs to be paid by respondent. 
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BissELL V. Canada & St. L. Ry. Co. et al. 

{Circuit Court, D. Indiana. May 81, 1889.) 

Bbmovai/ of Causes — Sbparablb Controveest. 

To an actioD against a railroad company by one asserting an indebtedness 
claimed to be a first lien on the defendant's track. a mechanic's lien claimant 
and the mortgagee of the company were tnade parties. The mechanic's lien 
claimant flled a cross-petition, asserting his lien, to which the mortgagee was 
made a party. The mortgagee, in his pétition for removal, claimed that his 
lien was prior to each of the lien claimants, and that the mechanic's lien 
claimant was e.stopped to assert a lien superior to that of the mortgage. Seld, 
that the controversy presented was simply the question of priority of liens, 
ami that the pétition failed to show a separable controversy between the 
mortgagee and either of the lien claimants, which could be determined with- 
out the présence of the railroad company 

On Motion to Remand. 

Turner, McClure & Ralston, A. 0. Harris, and H. A. Gardner, for peti- 
tioner. 

T. M. Marquette, Thos. 0. Windes, and Baker & Baker, for Fitzgerald. 
Wilson & Davis, for Bissell. 

Woods, J. Briefly stated the case is this: Bissell, by the original 
bill, asserts an indebtedness of the railroad company to him, and upon the 
facts stated claims a first lien upon a part of the track of the défendant 
company's road. Fitzgerald, one of the défendants to that bill, bycross- 
bill asserts an indebtedness of the railroad company to him for work done 
and materials furnished in the construction of the road, and claims a 
statutory lien in the nature of a mechanic's lien. The petitioner, the 
Farmers' Loan & Trust Company of New York, is made a défendant in 
both bills, and in the pétition for removal claims a lien by mortgage 
upon the road, which it asserts to be prior to the rights of Bissell and 
of Fitzgerald, respectively, and particularly allèges an estoppel against 
Fitzgerald to assert any claim inconsistent with or superior to the mort- 
gage; and so claims that it bas a separable controversy in the case, with 
Fitzgerald, who is a citizen of Nebraska, and also with Bissell, who is a 
citizen of Indiann. In respect to this subject the présent statute is the 
same as that oi ,61 o, and I think the motion to remand must be sus- 
tained. Aside from the question of separable controversy, the original 
bill afifords no ground for the assertion of jurisdiction hère, because the 
demand and prayerfor relief are for less than $2,000; and, if it be con- 
ceded that the right of removal may arise under a cross-bill, — a proposi- 
tion disputed by counsel in argument, — the pétition, in my judgment, 
fails to show that the petitioner bas a controversy with either Bissell or 
Fitzgerald which could be heard and determined without the présence 
as a party of its co-respondent, the railroad company, or of the receiver 
of that company. The controversy hère claimed to be separable is sim- 
ply a question of priority of liens, and is determinable as an incident to 
the issues tendered by the bill and cross-bill, — each involving and pro- 
posing as the subject-matter of controversy the question of the existence, 
v.89F.no.4— 15 
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character, and amount of the indebtedness and lien sought to be estab- 
lished. To such a bill the alleged debtor is a necessary party, and com- 
plète relief thereon cannotbe adminiatered without the présence of junior 
lienholders and of ail who assert confiicting or inconsistent rights; and, 
if there are questions of prinrity between défendants, or between any de- 
fendant and the complainant, they are determinable as incidents to the 
principal controversy, but not, as it seems to me, in a separate action 
between the lienholders, without the présence of the debtor. I suppose 
it to be unknown to practice, and not permissible, that lienholders, whose 
claims remain unadjudicated as against the debtor, shall bring one another 
into court, in an action to which the debtor is not made a party, merely 
to settle a question of priority; and, this being so, it cannot well be con- 
tended that, ail the parties being in court under a bill to establish and 
enforce the complainant's lien, one of the défendants can claim to hâve 
in such action a separable controversy in respect to that which he could 
not hâve litigated in an independent action. If, as in the Removal 
Cases, 100 U. S. 469, the questions between Bissell and Fitzgerald, and 
between each of them and the railroad company, had been fuUy deter- 
miued before the trust company was served with process or had appeared 
to the action, the case would be held, as that was, to be removable; but 
the material facts hère are entirely différent. Nothing bas been adjudged 
hère between any of the parties, while there, the rights of the complain- 
ant against the debtor company having been completely determined be- 
fore the petitioner for removal was made party, the court treated the 
debtor Company as having become a nominal party onlj', and held the 
entire remaining coi^troversy to be one between citizens of différent states, 
and accordingly removable under the first clause of the section, and re- 
served considération of the second clause (in respect to separable contro- 
versies) " until the case requiring it " should arise. There having been an 
actual séparation of the question of priority between lienholders or claim- 
ants froni the principal cause of action, the question of separability was 
not Up. See Ayres v. Wiswall, 112 U. S. 187, 5 Sup. Ct. Rep. 90. 

The décision in City of Galesburg v. Water Co., 27 Fed. Rep. 321, seems 
to support the assertion of jurisdiction in this court; but, as appears from 
the opinion, that ruling was predicated upon the proposition " that the 
holders of the bonds (or their trustée) may bave another and différent 
answer in this litigation to the original bill from that which could be put 
in or relied upon by the water company," — the co-respondent of the peti- 
tioner in the case; and it bas become now well settled " that separate dé- 
fenses do not create separate controversies within the removal act." Rdil- 
road Co. v. lâe, 114 U. S. 52, 5 Sup. Ct. Rep. 735; Fidelity Ins. Co. v. 
Huntington, 117 U. S. 280, 6 Sup. Ct. Rep. 733. The last-nanied case 
was upon a creditors' bill to enforce payment of a judgment. The Fidel- 
ity Company was made défendant, and sought, as does the petitioner 
hère, to remove the casfe into the fédéral court; and on the question of 
separability the court says: 

"The judgment sought against the Fidelity Company is incident to the main 
purpose of the suit, and the fact that this incident relates alone to this corn- 
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panydoea not separate this part of the controversy from the rest of the action. 
What Huntington wantsis not partial relief * * * against the Fidelity 
Company aloiie, but a complète decree, which will give him a sale of the en- 
tire property, free of ail incumbrances, and a division of the proceeds as the 
adjusted equities of each and ail the parties shall require. The answer of this 
Company shows the questions that will arise under this branch of the one 
controversy, but it does not create another controversy. The reraedy which 
Huntington seeks requires the présence of ail the défendants, and the settle- 
ment uot of one only, but of ail, the branches of the case." 

The language hère used — and the like may perhaps be found in other 
cases — seems to imply that the présence on the same side with the pe- 
titioner of any party necessary to the granting of fhe complète relief 
sought by the opposite party will defeat a removal under the second 
clause of the statute; but this, as I suppose, is so only when the alleged 
separable controversy is determinable, and, in order to the granting of 
complète relief to the complainant, must be determined as an incident to 
the principal action. In Ayres v. Wisivall, gupra, it is said; 

"The rule is now wellestablished that this clause in the section refers only 
to suits wliere there exists a separate and distinct cause of action, on which 
a separate and distinct suit might hâve been brought, and complète relief af- 
forded as to such cause of action, with ail the parties on one side of that con- 
troversy citizens of différent states f rom those on the other. To say the least, 
the cause must be one capable of séparation into parts, so that in one of the 
parts a controversy will be presenLed with citizens of one or more states on 
one side and citizens of other states on the other, which can be f ully deter- 
mined without the présence of the other parties to the suit as it has been 
begun." Fraser v. Jeunison, 106 U. S. 194, 1 Sup. Ct. Eep. 171. 

It is évident that neither Bissell nor î^itzgerald has any separate and 
distinct cause of action which he inight prosecute to complète or even 
partial relief against the petitioner; and it is equally clear that the pe- 
titioner has no cause of action which he can maintain against Bissell 
or Fitzgerald without the présence as a party of the railway company, 
or of its représentative in the person of the receiver appointed by the 
Elkhart circuit court, from which removal is sought. Other questions 
discussed need not be considered. Cause remanded. 



COHN V. LOUISVILLE, N. 0. & T. R. Co. 
iOircuit Court, 3. D. Mississippi, W. D. July 6, 1889.) 

1. Removal op Causes — Local Préjudice — Aliess. 

A cause to which an alien is a party is not removable to the United States 
circuit court under the "local préjudice" clause et the removal act of 1887. 
which provides for the removal of controversies between citizens of the state 
in which the suit is brought and citizens of other states, on the ground of 
local prejud.ce. 

2. SaMK— CORPOBATIONS— CiTIZENSHIP. 

A corporation created by the consolidation of several corporations existing 
in différent states, by an act of the législature, which provided that such cor- 
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poration ahould be tréated as a corporation created by this lawâ of tbe state 
autborizing the consolidation, is, as concerns a suit against it by an alien, a 
citizen of that state, and not entitled to a removal of such suit under the local 
préjudice clause of the act of 1887. 

At Law. On motion to remand to state court. 
Phelps & Shinner, for motion. 
Yerger & Percy, contra, 

HiLL, J. This is an action at îaw, brought by the plaintiff to recover 
damages for alleged personal injuries inflicted on him while a passeiiger 
on defendant's train, and alleged to hâve been caused by the négligence 
and carelessness of defendant's employés. The cause was removed from 
the circuit court of Washington county into this court, upon the pétition 
of défendant under the fourth clause of the second section of the act of 
1887, known as the "Préjudice Clause" of the removal act. The ques- 
tions now for décision arise upon plaintiff's motion to remand the cause 
to the circuit court of Washington county, from whence it was removed 
into this court. It is agreed on the hearing of this motion that the plain- 
tiff is not a citizen of the United States, but is a subject of the emperor 
of Austria. It is further agreed that the défendant corporation, as it 
now existe, and did exist when the injuries complained of occurred, was 
created by the consolidation of différent railroad corporations, created 
by the acts of the législatures of Louisiana, Mississippi, and Tennessee, 
respectively, and that the consolidation was authorized by the respective 
acts of the législatures of thèse several states. It is further admitted that 
the act of the législature of this state, authorizing this consolidation, pro- 
vided that by whatever name the Consolidated company should be called 
in the future, it should be held, deemed, and treated as a corporation 
created by the laws of this state, and liable to ail the responsibilities, and 
entitled to ail the rights of such as though said consolidation had not 
been made. The pétition for removal avers that the défendant is a cor- 
poration created by the laws of Tennessee, and has its principal office 
and place of business in that state. While this is true in the state of 
Tennessee, it is clear from the admitted facts, as well as the act of con- 
solidation of this state, that it is equally a corporation created under the 
laws of this state, and must be held and treated as such, so far as it re- 
lates to its contracts and liabilities incurred in this state. The grounds 
of the motion for remanding the cause to the court in which the suit was 
brought are, — first, that the plaintiff is an alien, and not a citizen of this 
state or district; and, secondly, that the défendant is a citizen of this dis- 
trict and state, and that for the want of necessary citizenship of the par- 
ties this court has no jurisdiction of the cause under the clause of the act 
of 1887, under which the removal of the cause was sought to be made. 
This clause reads as foUows : 

"And where a suit is now pending, or may hereafter be brought, in any 
state court in which tliere is a controversy between a citizen of the state in 
which the suit is brought and a citizen of another state, any défendant being 
such citizen of another state may remove such suit into the circuit court of 
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the United States for the proper district at any tirae before the trial thereof , 
when it sliuU be made to appear to said circuit court that froin préjudice or 
local influence he vvill not be able to obtain justice in sucli state court, or in 
any other state court, to whlch the said défendant may, iinder the laws of said 
State, hâve the right, on account of such préjudice or local influence, to re- 
move said cause." 

There is no provision in this clause, nor was there any provision in 
the act of 1875, of which this aet is an amendment, where an aJien is a 
party, for the removal of causes from a state court, whether the alien 
be a plaintifF or défendant; and if there was no other reason, the motion 
to remand the cause to the circuit court of Washington county must pre- 
vail. But if this were not so, it is clear that the défendant is a citizen of 
this state, so far as this suit is concerned, and was sued as such, and un- 
der the provisions of the fourth clause of the second section of the act of 
1887, is not entitled to a removal of the cause, and for this reason, the 
motion to remand must prevail, and such will be the order of the court. 



SuNFLowER River Packet Co. v. Geoegia Pac. R. Co. 

{Gireuii Court, S, D. Mississippi, W. D. July Term, 1889.) 

Fedbeal Courts— JtiRisDicTiON—NATioABLB V^^atbrs. 

The fédéral courts hâve jurisdiction of an action by a steam-boat company 
to recover damages of a railroad company for obatructing a navigable river 
of the United States by building a bridge across it, regardless of the citizen- 
ship of the parties. 

At Law. Motion to dismiss. 
Albert M. Lea, for plaintiff. 
Yerger & Percy, for défendant. 

HiLL, J. This is a suit brought by the plaintiff against the défend- 
ant to recover damages for the obstruction to the navigation on Sunflower 
river, by placing a bridge across said strean}. The déclaration allèges 
that the Sunflower river is one of the navigable streams of the United 
States, and has long been used as such for the transportation of persons 
and freights on steam-boats plying upon said river for many miles above 
the point where said bridge is built, and that the plaintiff, as a corpo- 
ration created under the laws of this state, is engaged in transporting 
persons and freight upon steam-boats from the port of Vicksburg to 
points on said Sunflower River as high as the same is navigable, and 
that its boats are duly enrolled and licensed for the coasting trade, con- 
formably with the provisions of title 60 of the Revised Statutes of the 
United States; that the défendant corporation obtained an act of the con- 
gress of the United States to place a bridge across said river, provided it 
should not interfère with the navigation by steam-boats upon said river; 
that the défendant, in the construction of said bridge, has so constructed 
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it that it does prevent and obstract the plaintiff from running its steam- 
boats above and beyond said bridge, to the damage of the plaintiff the 
sum of $5,000. The défendant moves the court to dis miss the suit for 
the want of jurisdiction in this court to try and détermine the contro- 
versy between the parties, upon the ground that both the plaintiff and 
défendant are citizens of tbîs state, and that there is no fédéral question 
involved in the suit, as shown by the déclaration. Whether there is or 
is not such fédéral question is the only question now to be determined. 
It is not controverted that the Sùnflower river is one of the navigable 
water-courses of the United States, and was so used at the point where 
said bridge has been built across Said river, and for a considérable dis- 
tance above said point, and v?as before the construction of said bridge 
navigated by plaintiffs, by their steam-boats, under a license from the 
United States. This right and privilège is certainly derived from the 
United States; and, for any unlawful obstruction or interférence with the 
right to navigate the said river, this court certainly has the jurisdiction 
to try and détermine the injuries donc the plaintiff, and afford the proper 
remedy, if established as alleged in the déclaration. I am satisfied that 
this court has fuU jurisdiction of thecontroversy stâted in the pleadings, 
and that the motion to disraiss the cause must be overruled, and it will 
be so ordered. 



United States v. Ameeican Bell Tel. Co. et al. 
{Circuit Court, D. Massachusefis. July 3, 1889.) 

BqUITY — REFERENCE TO EXAMINER. 

On a motion for the appointment of an examiner to take testîmony in an 
equity case, the court ■will not restrict the testimony to the single issue of 
fraud which is raised by the plea. 

In Equity. Motion to appoint examiner. 

G. A. Jenks, C. S. Whitman, and 0. A. Galvin, for complainant. 

G. &nith and B. F. Thurdon, for défendants. 

CoLT, J. The plaintiff moves the court for the appointment of an ex- 
aminer to take testimony. The défendant Bell also moves for the ap- 
pointment of an examiner to take testimony upon the issue raised by his 
plea filed in this case. The défendant company hâve answered generally 
to the bill. The défendant Bell has filed a plea and an answer in sup- 
port of the plea. To the answer of the défendant company and to the 
plea the plaintiff has filed replications. The cause, therefore, is at issue, 
and it is proper for the court to appoint an examiner to take testimony. 
The défendants' motion seeks, in efifect, to restrict the testimony by or- 
der of court to the single issue of fraud which is raised by the plea. It 
is certainly unusual, upon a motion made in the ordinary way for the ap- 
pointment of an examiner, to ask the court by an interlocutory order to 



FIRST NAT. BANK 0. AKM8TB0NG. ,231 

lirait in advance the spope of the testimopy to be taken. It is probable 
that no appeal would lie from such an order. But, however this may 
be, such action on thç part of the court seems to be contrary to estab- 
lished equity practice. Objections may be taken to the évidence on the 
grounds of incompetency or irrelevancy, and thèse objections properly 
corne before the court at the final hearing of the cause, but I find no prec- 
e(]ent for limiting or restricting the taking of testimony in advance. 
The court should not be called upon at this stage of the case to détermine 
what is proper testimony and what is not, nor to détermine the scope 
of the décision of the suprême court upon the demurrer in this case. 
Upon a motion in the ordinar}' way for the appointment of an examiner 
it is not for the court to settle questions which cannot be properly and 
intelligently passed upon at this time. The fact that this is an impor- 
tant, and in some respects an exceptional, case, should not prevent the 
court from foUowing the usual and ordinary course of equity practice. 
The défendants' motion is denied and the plaintiff's motion is granted, 
and Henry L. Hallett is hereby appointed examiner. 



First Nat. Bank of Er.KHART v. Aemstrong. 
(Circuit Court, S. D. Oîdo, W. D. July 12, 1889.) 

1. Banks and Banking — Collections— Insolvbnct. 

By agreement and custom the Fidelity Bank received drafts from itg corre- 
spondent bank at E., and credited them to it as cash, with the understanding 
that anv draft which wag unpaid should be charged back to the correspond- 
ent. The latter forwarded drafts which were credited to it, but were not 
collected before the Fidelit3' Bank failed. The drafts were paJd after the 
appointment of a receiver, and the moneys actually came into his handa. 
The drafts were indorsed payable to the Fidelity Bank "for collection for 
the" bank at JE. //«W that, as the drafts were, when received, credited as 
cash to the bank at B., which had the right at once to draw against them, the 
indorsement for collection did not aftect the result, and the bank had only 
the rights of à gênerai creditor. 

2. Same— Prooï' op Claim. 

The Fidelity Bank, when it failed, owed $5,361.40 to the bank at E., which 
had collected $1,873.97 on drafts of other banks sent to it by the Fidelity 
Bank for collection, and had credited the proceeds to the Fidelity Bank. The 
proceeds were claimed both by the banks which had sent them and by the 
receiver of the Fidelity Bank. Ileld, that the bank at R should be allowed 
to prove up its claim before the receiver for whatever amount it saw fit, and 
the receiver should be allowed to accept the proof and pay adividend thereoa, 
without préjudice as to any claim he might bave on the proceeds of the drafts 
collected by the bank at E. 

In Equity. 

Agreed statement for instructions in the matter of the First National 
Banks of Eîkhart, Ind., against David Armstrong, receiver of the Fi- 
delity National Bank of Cincinnati, Ohio. 

J. M, Van Fleet, for complainant. 



232 FEDERAL REPORTER. Vol, 89. 

Kittredge de Wilby and W. B. Bumet, for défendant. 

Sage, J., (oraUy.) This case is before the court on an a^reed state- 
ment for instructions under the banking law. The case stated is that 
thèse two bankshad mutual dealings. The First National Bank of Elk- 
hart claims that the Fidelity National, at the time of its failure, owed 
the Elkhart Bank a lai^e sura of money, which is unpaid. The First 
National Bank of Elkhart sent to the Fidelity National Bank, for crédit 
and advice, certain sight drafts and checks (charging them to the Fidel- 
ity Bank on the date they were sent) on certain persons and banks, as 
appears by the agreed statement of facts. The total amount of thèse 
dralts is $1,106.70. Each of them was indorsed as follows: "Pay Fi- 
delity National Bank of Cincinnati, Ohio, or order, for collection for the 
First National Bank of Elkhart, Ind. William H. Knickekbockee, 
Cashier." Each of thèse dralts, upon its réception by the Fidelity Na- 
tional Bank, was credited to the First National Bank as cash, and that 
gave the Elkhart Bank the right to draw upon the same as cash, as had 
been agreed between said banks, as shown by a letter of the counsel of 
the Elkhart Bank, which is attached to the agreed statement of facts, 
and made a part thereof. This was the unitorm custom and understand- 
ing of both banks. It was also their unilbrm custom and understanding 
that, when any draft should be returned to the Fidelity Bank unpaid, it 
should be cbarged back to the Elkhart Bank, and returned to it. The 
statement then sets forth the facts, which need not be given in détail, of 
the failure of the Fidelity National Bank on the 20th day of June, 1887, 
at the close of business on that day, the appointment of a receiver, and 
the dates when thèse drafts were sent out to its correspondents, — that is 
to say, the drafts makiug up the total of $1,106.70. Thèse dates run 
from June 15th up to about the date of the failure of the Fidelity Na- 
tional Bank, the 20th of June; and ail the drafts were paid after the 
failure of the Fidelity Bank, or. at least, ail received at Cincinnati after 
the date of the failure, and after the bank had passed 'ito the hands of 
the examiner, and they actually came into the hands of the receiver, 
and are in his possession now. On the Sth of January, 1888, the First 
National Bank of Elkhart demanded thèse moneys of the receiver, and 
he refused to comply with the demand. That is the first branch of the 
case, and the question presented is whether the Elkhart Bank, as to the 
proceeds of those drafts, stands in the position of a gênerai créditer, or 
whether those proceeds, having been received, not by the Fidelity Bank, 
but by the receiver, should be treated as trust funds which he should, 
theretbre, pay in full to the Elkhart Bank. It appears from the letter 
of counsel for the Elkhart Bank, which is attached to the statement of 
facts, and referred to as a portion thereof, that, prior to the negotiations 
between the Elkhart Bank and the E'idelity Bank, a circular was mailed 
to the Elkhart Bank by the Fidelity Bank, ofFering to coUect drafts, 
and, upon their receipt for collection, to crédit the amouuts as cash 
to the banks sending the drafts, with the understanding that, if any 
draft was not collected, the amount thereof should be charged baick 
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to the sending bank. Upon that understanding the Elkhart Bank sent 
drafts, including those above referred to, to the Fidelity Bank for collec- 
tion. But it is insisted that, inasmuch as thèse particular drafts were 
indorsed, not generally, but in terms, "for collection," the restrictive 
indorsement prevented the title to the drafts passing to the Fidelity, 
and, therefore, that the receipt of the proceeds, upon collection, by the 
receiver was a receipt on account of the Elkhart Bank, and the money 
must be paid over. If the premises are correct, the conclusion follows 
as a matter of course. But let us analyze the transaction, and see where it 
places thèse parties. Upon the receipt of the drafts they were credited 
as cash to the Elkhart Bank, and the Elkhart had the right to draw against 
them. Now, suppose that the Fidelity National Bank had not failed, upon 
the collection of the drafts, to whom would the proceeds belong? Could 
a creditor of the Elkhart Bank hâve reached them by process in attach- 
ment in the hands of the collecting bank, before they were transmitted 
to the Fidelity Bank? Clearly not. The Fidelity National Bank had 
given the Elkhart Bank crédit for the amount of the drafts as cash, and, 
if the drafts were paid, that ended the transaction as between the Fidel- 
ity Bank and the Elkhart Bank. No other eritry would be necessary in 
the account between the two banks, and I am not able to see that the 
indorsement "for collection," under thèse circumstances, affected the re- 
suit, or reserved to the Elkhart any title to the proceeds of the drafts. 
The agreement that the drafts should be charged back if not paid did 
not operate to change this resuit, for the indorsement and the arrange- 
roent for crédit to the Elkhart Bank must be taken together; and, while 
it is true that the indorsement "for collection" did not of itself transfer 
the title, I am quite clear that the crédit to the Elkhart Bank, together 
with the indorsement, did transfer the entire interest in the proceeds of 
the drafts to the Fidelity Bank, and that the agreement to charge back 
if any draft was not paid did not affect the character of the transaction. 
That was nothing more than would bave resulted without any such agree- 
ment, unless the indorsements to the Fidelity were expressly without 
recourse. If the drafts were purchased by the Fidelity out and out 
with a gênerai indorsement, the case would ditfer from the case presented 
to the court only in the respect that, upon the failure of the drawee to 
meet the draft, protest would hâve been necessary, whereas it may be 
that, by virtue of the agreement, protest was not necessary. The con- 
clusion of the court is, therefore, that as to thèse drafts the First Na- 
tional Bank of Elkhart must take its place in the list of gênerai credit- 
ors. 

The second branch of the case présents a diËferent question. It may 
be stated as follows: The Fidelity National Bank is indebted to the First 
National Bank of Elkhart, Ind. , including the $1 , 106.70 above mentioned. 
In the sum of $5,361.40, about which there is no dispute. Thereis also 
a further sum of $1,873.97, composed of four collections, as follows: Fi- 
delity, No. 60,304. Maxon & Darhng note, $831.54. Due July 2, 
1887. Old National Bank, Grand Kapids,Mich. Fidelity, No. 60,305. 
Maxon &Darling note, $729.38. Due January 26, 1887. Old National 
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Bànk, Grand Rai)ids. Fidelity, No. 67,403. Davis (^ Co. note; $101 -SO. 
Due January 28, 1887. Tbird. National Bank, Détroit. Fidelity, No. 
67,404. Bradford note, $211.55. Due January 27, 1887» Third Na- 
tional Bank, Détroit.: The Fidelity, National Bank owes ihese amouBts, 
either by way of set-ôff to the, First National Bank of Flkhart, or to tbe, 
Old National Bânk of Grand Rapids, Mich . and the Third National Bank 
of Détroit. Thèse claims arose in thisway: The Old National Bank of 
Grand Rapids, Mich. and Third National Bank of Détroit sent drafts- 
and notes to the First National Bank; of Elkhart, whieb eoUected and 
credited them to the Fidelity National Bank. The Qld National Bank 
of Grand Rapids now claims the sUm of $1,660.92, being a part of the 
proceeds of said collections, and the Third National Bank of Détroit claims 
the sum of $313.05, being the residue of the proceeds of said collections, 
and both banks threaten to sue said First National Bank therefor. The 
receiver claims that the banks forwhose account the drafts were collected 
are entitled to the proceeds, and he refuses to allow the First National 
Bank of Elkhart to retain the same and hâve crédit in account therefor, 
and refuses to allow said First National Bank to prove up its claim for 
the undisputed debt of $5,461.40 above referred to, unless it will also in- 
clude said $1,873.97, vvhich said First National Bank refuses to do. 
Said First National Bank bas not yet proved up any claim, nor received 
any dividend. Now, said First National Bank claims that the receiver 
should pay over to it, at once, said sum of $1,106.70, — that is to say, 
the amount of the first claim considered in this opinion, — and allow it 
to prove up its claim for the balance due, less said $1,873.97, — that is 
to say, prove up its claim for $4,354.70, — and that he should pay itits 
dividends thereon, and that the said sum of $1,873.97 should be left 
open until it is determined to whom the same is due and payable. As 
to some of the questions arising upon this branch of the case, it is not so 
presented that the court can give any intelligent and complète answer. 
There is no showing in the statement of facts what were the indorsements 
by which thèse drafts and notes were transferred to the Fidelity National 
Bank. For ail that appears, they may hâve been so transferred as to vest 
the title in the Fidelity precisely as the court bas held with référence to 
the first class of claims already considered. On the other hand, the notes 
and drafts may bave been indorsed "for collection only," and in that 
case, as the proceeds were not received by the Fidelity during its exist- 
ence, and are now in the hands of the First National Bank of Elkhart, 
they would belong to the banks which sent them to the Fidelity for col- 
lection, so that, in the absence of a more spécifie statement, the court 
cannotsay to whom the proceeds of thèse notes and drafts belong. But 
it is évident that the First National Bank of Elkhart is seeking to make 
a move which may resuit in giving it a set-ofF, or allowing it a counter- 
olaim for the amount of thèse notes and drafts. The court is not at ail 
disposed, in the présent aspect of this case, to permit any thing of the 
sort. On tbe other hand, there seems to be no reason why, if the Elk- 
hart Bank is between two fires, (the receiver elaiming thèse proceeds on 
the one side, and the banks which forwarded the notes and drafts on the 
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other,) it should be required to pay this money over at thîs time to the 
receiver of the Fidelity Bank; and I see no reasonable objection to allow- 
ing the Elkhart Bank to prove up its claim for whatever it choses to prove 
up. But thé receiver must be allowed to accept that proof and pay the 
dividend on the claim presented, expressly without préjudice, as to his 
claim, whatever it may be, upon the proceede of the draftsand notes col- 
lected by the Elkhart Bank. If those notes and drafts were indorsed "for 
collection only," the proceeds belong to the banks that furnished them; 
but, if the notes and drafts were so indorsed, there really seems to be 
very little practical importance in the question, for, if the Elkhart Bank 
pays thera over to the receiver, he would be compelled to pay them over 
to the banks claiming them, and of course that would relieve the Elk- 
hart Bank. The Elkhart Bank will be allowed to prove its claim for the 
balance, less said $1,873.97, but without préjudice to the receiver, as 
above indicated. 



Lee V. Simpson. 
{Circuit Court, D. South Carohna. May 18, 1889.) 

POWEKS— EXBCUTION. 

Testatrix bequeathed property in trust to her daughter for life, and pro- 
vided "that my daughter Anna is hereby authorized and empowered by her 
last will and testament, duly executed by her, to dispose of this bequest 
* * * asshe pleases. " The daughter, in her will, recited: "Whereas, I am 
entitled to legacies under the last will of my deceased mother, * * * and 
to a distributive share in the several estâtes of my deceased sister * » * 
and my brother, " and devised "the entire property and eslate to which I am 
now in any wise entitled, and which I may hereafter acquire, of whatever the 
same may consist, to my beloved husband. " Held, that this was a valid exé- 
cution of thé power. 

In Equity. On final hearing. 

On May 13, A. D. 1854, Mrs. Floride Calhoun was seised and pos- 
sessed of the plantation or tract of land situate, lying, and being in that 
part of Pickens district, which is now Oconee county, in the state of 
South Carolina, on the east side of Seneca river, known as the "Fort Hill 
Place," containing 1,110 acres, more or less; and on that day the said 
Floride Calhoun and her daughter, Cornelia M. Calhoun, sold and con- 
veyed this plantation or tract of land, together with certain negro slaves 
and other personalty, to Andrew P. Calhoun for the sum of $49,000 ;. 
Cornelia M. Calhoun having no interest whatever in the real estate so sold 
and conveyed. Andrew P. Calhoun duly executed his certain bond, 
under seal, to Floride and Cornelia, conditioned for the payment of 
$40,200 to Florid^ Calhoun, and the remaining $8.200 to Cornelia M. 
Calhoun, and to sëcure the payment of the bond representing the pur- 
chase money, .and as a part of the same transaction, at the same time 
duly executed aiid^ delivered to Floride and Cornelia his certain convey- 
ance, by way of môrtgage, and thereby granted, bargained, sold, and re- 



236 FEDERAL REPORTEE,; VOl. 39. 

leased the plantation or tract of land upon the condition that if he should 
well and truly pay, or cause to be paid, the sums of money in the said 
bond mentioned to be paid, according to the true intent and meaning 
thereof, the conveyance should be null and void, otherwise to remain in 
full force and virtue. On the 27 th day of June, A. D. 1863, Floride 
Calhoun duly made herlast will and testament in writing, wherein and 
whereby, among other things, she devised and bequeathed as follows: 

"Second. To my daughter Anna Maria, wife of Thomas G. Clemson, of 
Maryland, I give, devise, and bequpath during her Jife, and for her sole and 
separate use, the foUowing property : My house and lot in Pendleton, and the 
land attached and belonging thereto, purcliased by me from Mrs. William 
Adger, together with the f urniture and everything in the house and upon tlie 
preinises, reserving, however, the silver and such other articles as I may 
hereinafter specifically give to others; aiso ail my jewelry, and the silver cup 
and prayer-book, presented to me by the church at Newport, lihode Island. 
At Anna's death I devise and bequeath ail the above-meutioned property to 
her daughter, Floride Clftmson, and at the deatli of Floride, if slie dies without 
issue, I devise and bequeath it to my sons .John and William's cbiJdren, then 
living, equally among them; or, if they be dead, to their issue then living. 
* * *" "(19) I am possessed still of a large residue of property, consist- 
ing principally of a debt due me by my son Andrew, for tlie purchase of Fort 
Hill, ainounting to about forty thousand two hundred dollars, secured to me 
by bond and mortgage. I hâve also an unsecured interest in a gold mine in 
Dahlonega, Georgia, belonging to the estate of my late husband, and also an 
interest in the estate of my second son, Patrick, and second daughter, Gor- 
nelia, besides other property. Whatever real or personal property I may pos- 
sess at my death, and not hereinbefore specitically or otherwise disposed of, I 
direct my executors to sell whenever they shall deem it advisable. I direct 
my executors to collect, as fast as possible, theabove-mentioned residue of my 
estate, and, after paying ofC my debts and the legacy to Calhoun Clemson, 
the remainder I wish divided into four parts, which I dispose of as follows: 
(20) One part, being tlie fourth of the above residue, I give and bequeath to 
my daughter Anna during her life, and for her sole and separate use, and at 
her death I will and bequeath it to her daughter, Floride, and at Floride's 
death, if she die without issue, I will and bequeath it to the children of my 
deceased sons John and William, then living, equally among them, or to their 
issue, if they be dead, issue to represent the parents. The better to efïect my 
intentions in regard to to the property in tins and in the second clause, given 
to Anna, I appoint Edward Noble, of Abbeville, trustée for it, and vest in 
him the légal title. Should Anna at any timo wish to sell the house and lands 
in Pendleton, or ail or any portion of the property given to her for life, the 
trustée, provided it meets with lus approval, is authorized to dispose of it ac- 
cording to the wishes of my daughter, upon having her written request for so 
doing. The proceeds of such sale the trustée shall hold subject to the trusts 
and limitations declared in référence to the original property. The trustée is 
authorized and required to in vest the proceeds, and also the fourth part of the 
residue herein given to her, in such property or in such way as she may in 
writing direct, provided it meets with his approval. The trustée is author- 
ized and required from time to time to change such investments as often as he 
may be directed so to do by my said daughter in writing, provided it meets 
with his approval, holding always the substituted property or reinvestments 
subject to the trusts and limitations aforesaid. If from death or any cause 
there is no trustée, or if Anna shall at any time shall désire to change her 
trustée, she shall hâve the po wer so to do, and to appoint another by any instru- 
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ment in writing, under seal, executed by lier in the présence of twosubscrib- 
ing witnesses; and as often as she may désire to change her trustée she shall 
hâve the power so to do by observing the form and solemnity above described. 
(21) One-fourth part of said residiie of my said estate I give and bequeath to 
my granddaughter, Floride Clemson; but if Floride should die withoutliving 
issue, I give and bequeath it at her death to the children of my sons John aiid 
William, of the issue of them if they be dead, the issue to take by représenta- 
tion. (22) The remaining two-fourths I dispose of as follows: ToKateP. 
Calhoun, my daughter-in-law, I give and bequeath the one-half of the one- 
fourth of said residue of my estate, to be enjoyed by her during widowhood. 
At her death or marriage, whichever Hrst happens, 1 give and bequeath the 
same to such of her children, being my grandchildren, as raay then be alive. 
But should either of my said grandchildren die under twenty-one years of âge, 
leaving no child or children, the share of such deceasing grandchild shall go 
to the survivors or survivor of them, or their issue, the issue representing the 
parent. If Kate sfiould die before me, what I hâve given her in the will is 
not to revert to my estate, but is to go to her children, my grandchildren, liv- 
ing at my death, subject to the conditions and limitations above expressed. 
(23) The remaining fourth and half of a fourth of the above-said residue of 
my estate I give and bequeath to my grandsons, John C. Calhoun and Benja- 
min A. P. Calhoun, sons of my deceased sons John and William Lownctes 
Calhoun, child of my second son. William, equally among them; and, should 
either of them die under twenty-one yeais of âge, leaving no issue, the share 
of such deceased child shall go to the survivor or survivors." 

On the 22d day of January, A. D. 1866, Floride Calhoun duly made, 
published, and declared a codicil to her last will and testament, wherein, 
among other things, she revoked the devise of the real property in Pen- 
dleton, made to Anna Clemson, in the second paragraph of her last will 
and testament, and devised the same to other persons, and provided as 
follows: 

"(2) By the nineteenth clause of the will I direct the said bond debt on my 
deceased son Andrew, secured by mortgage on Fort Hill, together with ail other 
property possessed by me, and not before disposed of, to be collected by my ex- 
ecutors, and the proceeds to be divided into four parts. One part 1 gave to 
Anna, one part to her daughter, Floride, and the other two parts to Kate and 
her children, as will appear by clauses 20, 21, 22, and 23 of the will. 1 désire 
now to change the disposition of the said bond and mortgage debt, and do now 
give and bequeath it in the following manner: ïhree-fourths of my interest 
in said bond and mortgage debt, amounting to about forty thousand two hun- 
dred dollars, 1 hereby give and bequeath to my daughter Anna M. Clemson, 
to be enjoyed by her under clause twenty of the will, and according to the pro- 
visions of that clause to vest in the same trustée, and to be subject to ail the 
powers, trusts, conditions, and limitations of that clause precisely as the be- 
quests therein made were subject to them, with this exception and altération: 
that my daughter Anna is hereby authorized and empowered by her last will 
and testament, duly executed by her, to dispose of this bequest of three-fourths 
of said bond and mortgage debt as she pleases. If she does not thus dispose 
of it at her death, I give and bequeath it, the said three-fourths, to her daugh- 
ter, Floride, and, should the said Floride die without leaving issue, I give and 
bequeath it at her death to lier brother, Calhoun Clemson; but, nevertheless, 
Floride shall likewise hâve power to dispose of it at her death as she pleases, 
by a last will and testament duly executed by her. By clause 2d of the will 
I gave the furniture and every article of the property in my house in Pendle- 
ton, and upou the premises, with certain réservations, and also my jewelry 
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and Bome other small articles, to ntiy said daughter Anna. I noiv conflrm to 
her the bequests of aforesaid furniture, and ail other personal property em- 
braeed in said 2d clause, which it is my will that she shail enjoy for lif e, as her 
sole and separate estate, and at her death I give and bequeath ail this personal 
property to her daughter, Floride, absolutely. To Anna I also give and be- 
queath the cil portrait of ray mother, which by clause 5th cl my will 1 gave 
to my daiighter-in-law Kate. (3) The remaining one-fourth part of my in- 
terest in said bond and mortgage debt against the estate of my deceased son 
Andrew I give and bequeath to Floride E. Clemson, my granddaugliter; but 
if she die« without leaving issue I give and bequeath it to her brother, John 
Calhoiin Clemson. She, neverlheless, is hereby authorized andenipowered to 
dispose of said fourth part as she pleases by her last will and testament diily 
executed. * * * (4) Should my granddaughter Floride'sdeath occur be- 
fore mine, what I hâve given her in the will and codicil sh;ill iiot fall into the 
residue of ray estate, but I give and bequeath it to her mothen my daughter 
Anna, who shall take it subject to ail the trusts, powers, and limitations im- 
posed upon the direct bequest to her; and, should my daughter Anna's death 
occur belore mine, what I hâve given her in the several clauses of tlie will 
and codicil shall not fall into the residue of my estate, but 1 give and bequeath 
the same to her daughter, Floride, who shall take and enjoy it as lier mother 
would hâve done if llving, subject to tlie same trusts, powers, limitations, and 
conditions; and should both Anna and Floride file before me, wliiit bas been 
given them in the several clauses of the will and codicil shall not fall into said 
residue, but I give and bequeath the whole to my grandson, John Caihoun 
Clemson. (5) Should I itt any time coUect the aforesaid bond and mortgage 
debt* or any part of it, or should Fort Hill be purchased with it, or the mouey 
be invested in any other property, or be letained in hand, the property tluis 
purchased, the property thus obtained by investrnent, and the money thus re- 
tained, shall be considered and held to be in place of and the s«me as the 
aforesaid bond and mortgage, and sliall pass under this codicil as if the same 
wefe still in the form of said bond and mortgage; that is to siiy, shall pass to 
my daughter Anna and granddaughter Floride, as aforesaid bond and mort- 
gage debt is directed to be divided between them." 

On the 12th day of March, A. D. 1866, Floride Caihoun and Thomas 
G. Clemson, to whom lettersof administration had been granted in Feb- 
ruary, A. D. 1866, on the personal estate of Cornelia M. Calhomi, who 
had departed this liie intestate, and unmarried, in that year, as aduiin- 
istrator of the personal estate of said Cornelia, exhibited their bill in the 
court of equity for the district of Pickens, state of South Carolina, against 
Andrew P Caihoun and others, for the foreclosure of the mortgage of the 
plantation or tract of land knows as the "Fort Hill Place," executed to se- 
cure paymentof the bond aforesaid, and for the sale of the plantation for 
that purpose, and at the July term, A. D. 1866, of the court a decree was 
made whereby it was adjudged that the mortgage be foreclosed and the 
mortgage realty sold, which decree, on appeal, was afBrmed by the su- 
prême court, of the state of South Carolina, and the cause remanded to 
the circuit court for further proceedings in accordance therewith. During 
the pendency of that suit, to-wit, on the 25th day of July, A. D. 1866, 
Floride Caihoun departed this life, leaving in full force her last will and 
testament, as modified by the codicil aforesaid, and thereafter, on the 
7th day of August, A. D. 1866 , the said last will and testamentaud codicil 
theretg were duly admitted to probate, and Edward Noble, one of the per^ 
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sons mentioned as executors therein, duly qualified as auch on the same 
day. In August, 1869, Floride E. Clemson intermarried with Gideon 
Lee, of the state of New, York, and complainant, Isabella Lee, is the only 
child of the marriage, and on the 27th day of August, A. D. 1871, the 
said Floride E. Lee, formerly Clemson, died intestate, leaving surviving 
her, as her sole heirs at law and distributees, her husband, Gideon Lee, 
and her daughter, Isabella Lee. On the 29th day of September, A. D. 
1871, Anna G. Clemson made her laet will and testament, as follows: 

"In the name of God, amen. Whereas, I am entitled to legacies under the 
last will of my deceased mother, Floride Calhoun, and to a diatributive share 
in tht" several estâtes of my deceased sister, Cornelia Calhoun, and roy brother, 
Patrick Calhoun, and, notwithstanding my coverture, hâve full testamentary 
power to dispose of the same: Now I, Anna Calhoun Clemson, the wife of 
Thomas G. Clemson, of the town of Fendleton, in the county of Anderson, 
and state aforesaid, being of sound and disposing mind, memory. and under- 
standing, do make this my last will and testament in manner foUowing: I 
will, devise, and beqiieath the entire property and estate to which I am now 
in anywise entitled, and which I raay hereafter acquire, of whatever the same 
raay consist, to my beloved husband, Thomas G. Clemson, absolutely and in 
fee-simple; but should my husband, Thomas G. Clemson, départ this life leav- 
ing me his survivor, or sliould he survive me and then die intestate, in either 
event I will, devise, and bequeath my entire property and estate, as well as 
that whicii I raay hereafter acquire, of whatever the same may consist, to my 
graiiddaughter, Isabella Lee, tlie child of Gideon Lee, of the state of New 
York, absolutely and in fee-siraple. I hereby nominale and constitute Thomas 
G. CJeu)s<m executor of this my will." 

On the 13th day of December, 1871, the said Thomas G. Clemson was 
substituted as trustée of Anna M. Clemson, under the will of Floride 
Calhoun, in the place and stead of Edward Noble, by the foUowing in- 
strument in writing : 

"Whererts, by the will of the lateMra. Floride Calhoun, of Pendleton, dated 
.June 27, 1863, and by the codicil thereto attached, dated 22d January, 1866, 
the undersigned, Anna M. Clemson, her daughter, is entitled to considérable 
legacies, the lejfal title of which is by the will vested in Edward Noble, Esq., 
of Abbeville county, in said state, as trustée. By the twentieth clause of the 
will, confirmed by the second clause of the codicil, the testatrix provides for 
a change of trustée in the foUowing manner, viz.: 'If from death, or any 
cause, there is no trustée, or if Anna at any time shall désire to change her 
trustée, slie shall hâve the power so to do, and to appoint another by any in- 
strument in writing, under seal, exeeuted by her in the présence of two sub- 
scribing witnesses; and as often as she may désire to change her trustée she 
shall hâve the power so to do by observing the form and solemnity above de- 
scribed.' And whereas, the said will and codicil are in the office of the pro- 
bate judgs for said county of Anderson, having been duly probated oii the 7th 
of August, 1866, and letters testamentary granted to the said Edward Noble, 
as executor, on same date: Now, be it known that, in accordance with the 
power in me vested by the above-recited passage of my mother's will, I, Anna 
M. Clemson, of the said county of Anderson, do hereby nominale and appoint my 
husband, Thomas G. Clemson, of Pendleton, Andenson county, as trustée, un- 
der the will, for the property therein bequeathed to me, and also for the prop- 
erty bequeathed me in the codicil, in the place and stead of the said Edward 
Noble, who desires to be relieved from the trust." 
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Executed in the présence of two subscribing witnesses, and tbe ac- 
ceptance of the trusteeship by Mr. Clemson appended. 

The proceedings for foreclosure against said Andrew P. Calhoun duly 
went to decree, Noble, executor, haviug been substituted as one of the 
complainants, under which the Fort Hill property was sold, and pur- 
chased by Thomas G. Clemson, January 1, 1872, and on June 10, 1875, 
title was made for the same in pursuance of order of court to said 
Thomas G. Clemson, as trustée of Anna M. Clemson, under the will of 
Floride Calhoun. The considération for said purchase and conveyance 
appears to hâve been the mortgage debt of Andrew P. Calhoun, and Mr. 
Clemson, it is alleged, also discharged legacies and demanda to the 
amount of $6,964.93 in the purchase and rédemption of said property. 
On the 5th day of November, 1873, a partition in kind was made of 
the said Fort Hill plantation between the said Anna M. Clemson and 
Thomas G. Clemson, as her trustée, on the one part, and the complain- 
ant and Gideon Lee, as her guardian, on the other part, by which one- 
fourth part thereof, amounting to 288 acres, was allotted and set ofi' to 
complainant, and the remainder, amounting to about 814 acres, was 
allotted and set off to said Anna M. and Thomas G. Clemson, and com- 
plainant thereupon entered into possession of said parcel so allotted to 
her, and bas ever since remained in possession thereof. On the ]2th 
day of September, 1875, Anna M., otherwise known as Anna C. Clem- 
son, died, leaving in fuU force, and unrevoked, her said last will and 
testament, bearing date September 29, 1871, which was duly admitted 
to probate, and from Se[)tember, 1875, to the time of his death said 
Thomas G. Clemson remained in quiet, open, and continuons possession 
of said property, claiming to hold the same as his individual property 
in fee-simple. On April 6, 1888, Thomas G. Clemson departed this 
life, leaving in fuU force, and unrevoked, his last will and testament, 
bearing date the 6th day of November, A. D. 1886, together with a 
codicil thereto, bearing date the 26th day of March, 1887, which will 
and codioil were duly admitted to probate on the 20th day of April, 
1888. In and by the said codicil the défendant, Simpson was named 
and constituted the sole executor of the said last will and testament, 
and the Fort Hill property was devised to him on certain trusts, fully 
set ont therein, in virtue whereof said défendant entered into, and now 
remains, in possession of the said Fort Hill plantation. The bill was 
filed November 26, 1888, asserting title in complainant to the property 
in question, and asking a decree to that effect, and that défendant held 
the légal title in trust for her, and for injunction and accounting. 

/. P. Carey and Bachman & FoMwians, for complainant. 

Wdh & On and Smythe & Lee, for défendant. 

Before Fullee, Chief Justice, and Bond and Simonton, JJ. 

FuLLEB, Chief Justice, (after atating thefacts as above.) In respect to 
jurisdiction, we are satisfled with the conclusions reached by the district 
judge when this cause came up on demurrer, and do not consider it ne- 
cessary to add anything to the views then ejipressed. Lee v. Simpson, 37 
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Fed. Rep. 12. The main question for détermination is, then, whether the 
property passed by the will of Mrs. Clemson as in due exécution of the 
power under the will and codicii of Mrs. Floride Calhoun. By that 
will and codicii three-fourths of the testatrix's interest in the bond and 
mortgage of A. P. Calhoun was bequeathed to Mrs. Clemson for her sole 
and separate use during her life, the légal title being vested in a trustée, 
to be disposed of and the proceeds invested as she might direct, but to 
be held upon like trust, with power in her to change her trustée as she 
might désire; and she was also authorized and empowered to dispose of 
said bequest by will as she pleased, whatever form it had assumed, as 
by purchase of the Fort Hill property, or otherwise. The rule estab- 
lished by the weight of English authority prior to the statutes of 7 Wm. 
IV"., and 1 Vict. c. 26, § 27, was that a will could not be held to be the 
exécution of a power unless it rel'erred to the power, or described the 
property subject to it, or would be inoperative if not acting upon such 
property; but the gênerai rule in this country is more libéral, and the 
intention of the testator as the donee of the power to exécute it, how- 
ever maniiested, whether directly or indirectly, positively or by just im- 
plication, is held to prevail, even though the will does not refer to the 
power, nor designate the property, and the donee has other property 
upon which the will may operate; so that "the question is in every case 
a question of the intention of the donee of the power, taking into con- 
sidération not only the terms of his will, but the circumstances sur- 
roundiug him at the time of its exécution, such as the source of the 
power, the terms of the instrument creating it, and the extent of his 
présent or past interest in the property subject to it." Gray, C. J., 
Smmll V. Wilmei-, 132 Mass. 134; Warner v. Insurance Co., 109 U. S. 357, 
3 Sup. Ct. Rep. 221. And a gênerai devise or bequest may be construed 
as including real or personal estate, of which the testator has a gênerai 
power of appointment, unless a contrary intention appears by or can be 
deduced from the will. Funk v. Eggleston, 92 111. 515; White v. Hicks, 
33 N. Y. 383; Blagge v. Miles, 1 Story, 427; Andrews v. Brumfield, 32 
Miss. 108. In Blnke v. Hawkins, 98 U. S. 315, 326, Mr. Justice Steong, 
speaking for the court, said: 

"On the other hand, if the will contains no expressed intent to exert the 
power, yet, if it may be reasonably gathered from the gifts and directions 
made that their purpose and object were to exécute it, the will must be re- 
garded as an exécution. After ail, an appointment under a power is an in- 
tent to appoint, carried out, and, if made by will, the intent and its exécution 
are to be sought for tbrough the whole instrument." 

In BUderback v. Boyce, 14 S. C. 528, the suprême court of South Car- 
olina expresses its concurrence with the rule followed in the English 
chancery, with the modification, indicated by Mr. Justice Stoby iii 
Blagge v. MUes, supra, that if the intention to exécute is, under ail the 
circumstances, apparent and clear, so that the transaction is not fairly 
susceptible of any other interprétation, the exécution should be sus- 
tained. By her will Mrs. Clemson déclares herself "entitled to legacies 
under the last will of my deceased mother, Floride Calhoun," and to a 
v.39F.no.4— 16 
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distribut) ve share in the estâtes of her sister and brother, and to hâve, 
" not\|r'ithstanding my coverture, full testamehtary power to dispose of 
the same," and she then proceedg to "will, devise, and bequeath the en- 
tire prpperty and estate to whioh I ani nowàn anywise entitled, and 
which I may hereafter acquire, of whateyer the same may consist, to 
ray beloved husband, Thomas G. Clemson, absolutely and in fee-simple." 
If, however, she survives him, or he, surviving, dies intestate, then the 
entire property and estate is devised and bequeathed to her grauddaugh- 
ter, the complainant. The will is dated September 29, 1871, and upon 
the 13th of December foUowing Mrs. Clemson exercised the power of 
appointing a new trustée; the instrument reciting that by the will and 
codicil of her mother, Mrs. Floride Calhoun, she "is entitled to consid- 
érable legacies, the légal title of which is, by the will, vested in Edward 
Noble, Esq., of Abbeville county, in said state, as trustée," and pro- 
ceeding to appoint Thomas G. Clemson "as trustée under the will for 
the property therein bequeathed to me, and also for the property be- 
queathed me in the codicil," in the place of said Noble. Clearly, the 
"legacies" to which Mrs. Clemson, by the instrument of appointment, 
stated she was "entitled," and of which she appointed her husband trus- 
tée, were the same legacies to which, by the will, she declared herself 
entitled, and which she thereby devised and bequeathed to him. Hav- 
ing the right to the enjoyment, during life, of the property so held in 
trust, and the absolute power of disposing of it at her death, she treated 
it as being as much hers as the alleged distributive share; and, even if 
she possessed only a power over, and not an interest in, the propertj% it 
would be altogeiher too narrow and technical a construction, under the 
circumstances, to so limit the language, "I will, devise, and bequeath 
the entire property and estate to which I am now in anywise entitled, 
and which I may hereafter acquire, of whatever the same may consist," 
as to exclude the exercise of the power. It is true that the mention of 
the distributive share allows it to be said that the instrument might hâve 
some eff'eet by means of that interest, but this would not be ail the effect 
the words import; and, if the intention to pass ail can be discovered, it 
would seem that such intention ought to prevail. 2 Chance, Pow. p. 72, 
§ 1597. The intent to dispose of ail the estate hère is apparent upon the 
face of the will, and, as the will plainly refers to the property covered by 
the power, its words cannot be satisfied unless the instrument opérâtes as 
an exécution of the power. Mrs. Clemson alsoasserted "full testament- 
ary power to dispose of the same," " notwithstanding my [her] covert- 
ure," and it is ably argued by counsel that this assertion was made by 
way of emphasizing the fact that, shortly before, married women in 
South Carolina had been enabled to dispose of their property by will, 
and that therefore the assertion tends to sustain the contention that she 
regarded herself as dealing solely with property absolutely owned by 
her in her own right. But as such statement would, in that view, hâve 
bèen whoUy uncalled for, and this particular property could only be dis- 
posed of by Mrs. Clemson by will, while she could alienate her own 
property in any way she chose, the more reasonable inference seems to 
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US to be that she referred to the power of disposition given by her moth- 
er's testament, rather than to her légal capacity. In short, we think 
that, in addition to the référence to the property which was the subject 
of the power, there is référence to the power itself, and upon the whole 
case we can entertain no doubt that it was the intention of Mrs. Clemson 
to dispose of the property in question by her last will and testament, 
and that this intention was carried out in due exécution of the power. 
The resuit, therefore, is that the bill must be dismissed, and it iz so or- 
dered. 

Bond and Simonton, JJ., concurred. 



Beight V. BucKMAN et al. 
{Cireuit Court, JV. D. Florida. April 15, 1889.> 

1. MonTGAGES — Lien— Notice op Piuon Grantees. 

At the time of the exécution of a mortgage persons were in possession of 
several of the parcels of the land mortgaged, claiming under contraclsof pur- 
chase from the mortgagor, and had paid part of the purchase money. Some 
had built fences around their lots, and were cultivating them. Others had 
built houses on theirs, and were living in them. Held,\h.a\, their possession 
was sufficiently open and patent to put the niortgagee on inquiry, and to 
charge him with notice of ail that he might hâve learned by such inquiry. 

3. Samb. 

Kor is the mortgagee entitled to a lien for the portion of the purchase 
money unpaid at the time the mortgage was recorded, in the absence of act- 
ual notice of the mortgage to the purchasers, as under McClel. Dig. Fia. p. 
315, § 6, the recording of a mortgage is only notice to subséquent purchasers 
and creditors. 

3. Samb— MoRTGAGEABLE Interest. 

The mortgagor had purchased the land conveyed by the mortgage, but the 
vendorretained thedeed subject to the payment of the purchase price. At 
the time of the exécution of the mortgage he had neither title nor possession. 
Afterwards he oflEered to sell the land to D., as the property of his vendor. 
giving no notice of the mortgage, but furnishing an abstract showing the title 
in the vendor. D. purchased the land, and received upon payment of the 
purchase money the unrecorded deed to the mortgagor and a deed from the 
latter, both of which were recorded. Ileld, that the mortgagor had no mort- 
gageable interest in the land, and that D. was not bound by the record of the 
mortgage. 

4. Same—Dbscription— Reformation. 

A mortgage described two lots as "lots 13 and 14 of Burbridge's addition. " 
The bill for foreclosure alleged that it was the intention to convey "lots 13 
and 14 of block 1, in Burbridge's addition to Jacksonville. " It appeared that 
there were 10 blocka in Burbridge's addition to Jacksonville. each containing 
lots numberéd 13 and 14. While the record showed that the mortgagor had 
title at the time of the mortgage to lots 13 and 14 of block 1, it also showed 
that he had in some manner dealt with lots 13 and 14 in block 3, and had at 
one time given a mortgage on them. Heid, that the description was too in- 
definite to aïïprd any notice to a subséquent bonafide purchaser of lots 13 and 
14 in block 1, and that the mortgage would not bè retormed as against him. 

In Equity. Bill for foreclosure of mortgage. 
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In September, 1883, Elwood H. Buckman executed a niortgage to 
one Haynie to secure a loan of $1,500, which, in November, 1886, 
Haynie assignée! to complainant. This mortgage covered 400 acres of 
land in Sumter county, Fia. In March, 1884, said Buckman executed 
another mortgage to one Hayes, to secure a loan of $6,000, whicli was 
assigned by Hayes to complainant in September, 1884. This mortgage 
covered the same 400 acres of land; certain lots therein described as in 
Jacksonville, eight acres of land on St. John river near Jacksonville, 
and two lots in a suburb of Jacksonville, described in the mortgage as 
"lots 18 and 14, Burbridge's addition," ail in Duval county, Fia., save 
said 400 acres. Said mortgages were duly recorded. After the exécu- 
tion and recording of thèse mortgages Buckman conveyed to the other 
défendants différent portions of said mortgaged promises. As to the 
400 acres there is practicdlly no controversy. A portion of the 400 
acres is subject to the lien of both mortgages. Certain of the défend- 
ants, who purchased lots in Jacksonville from Buckman, resist the fore- 
closure of the Hayes mortgage on their lots upon the ground that they 
were in possession of the several lots claimed by them iinder contracts 
to purchase them from Buckman before and at the time of the exécu- 
tion of the mortgage by Buckman to Hayes. The défenses set up by 
the other défendants are fully noticed in the opinion of the court. 
Buckman died after this bill was filed, and the suit revived against his 
Personal représentative. 

Coo/ifr (fc Coo2)€r, for complainant. 

J. W. Archibald, Geo. I. Kain, Jos. E. Lee, and Walker de L^Engle, for 
défendants. 

ToxjLMiN, J. "The possession of land by a third person is said to 
put a purchaser upon an inquiry; and he is charged with notice of ail 
that he might hâve learned by a due and reasonable inquiry. A pur- 
chaser who is thus put upon inquiry is bound to inquire of the occupant 
with respect to every ground, source, and right of his possession. Any- 
thing short of this would clearlyfail to be "due and reasonable inquiry." 
2 Pom. Eq. Jur. § 616, and note at bottom of page 55; 1 Jones, Mortg. 
§ 601; Kerr v. Day, 14 Pa. St. 112; 2 Pom. Eq. Jur. § 607, and note 
at bottom of page 45; Witter v. Dudley, 42 Ala. 616. Actual possession 
of land is constructive notice of ownership, or of an interest, and such 
notice is sufficient to put creditors and purchasers on inquiry. McRae 
V. McMinn, 17 Fia. 886; Hyer's Ex'rs v. Gar&s Ex% 18 Fia. 694. 
"The possession must be actual. It must be marked by acts of domin- 
ion, such as the érection of houses, making valuable improvements, 
claiming ownership, or bysome other act evidencing that the possession 
is under claim of right. Actual possession is an open, patent fact, and 
it is notice to ail nien contracting in référence to the property thus pos- 
sessed, and is équivalent to actual notice of title, légal or équitable, or 
of the claim under which such possession is held." Bernstdn v. Humes, 
71 Ala. 260; Dodittle v. Cook, 75 111. 354. The testimony shows that 
défendants, William Young, James Calhoun, Lawrence Ely, James W. 
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Caswell, Anthony Graysôn, and Gus Jackson, had actual possession of 
their respective lots, claiming title to the saine prior to, and at the time 
of the exécution of, the mortgage on said lots, which it is hère sought 
to foreclose. E]y had received a deed for his lot, and had built a feuce 
around it. Caswell had had his lot staked ofF for him by his vendor, 
E. H. Buckinan, (who is the mortgagor,) and had inclosed it with a 
fence. Ail the other said défendants had built houses on their lots, and 
were living in them, except one, and he had his lot inclosed with a fence, 
and was cultivating it in growing vegetables thereon. Hayes, the mort- 
gagee, says in his déposition that " he did not speak to the men in pos- 
session of the lots in regard to them." He further says that he "really 
considered other property included in his mortgage good enough for his 
loan, without anything else, and paid no particular attention to the lots 
in question. Nothing more than just riding around with Buckman, but 
made inquiries as to the other property, viz., 4 houses and lots near the 
new Episcopal church. Went more on thèse four houses than anything. 
Thèse were sure and tangible." And J. G. Long, the attorney and 
représentative of the complainant, Bright, in taking the assignment of 
the Ha\'es mortgage, says he"visited and looked at the property , and 
found each pièce of it occupied," and he "did not ask the tenants any- 
thing about the property, but took Buckman's statement altogether." 
The évidence satisiies me that the possession of thèse défendants was an 
open, patent fact, and that Hayes and his assignée, the complainant, 
had notice thereof, and that they did not make "due and reasonable in- 
quiry." The}"^ are charged with notice of ail that they might hâve 
learned by "due and reasonable inquirj-." Subséquent to the exécution 
of the mortgage thèse défendants, except I^awrence Ely, received from 
Buckman deeds to their respective lots. Irrespective of the testiniony 
of the défendants as to their transactions with said Buckman, the évi- 
dence is sufïicient to show that they were in possession of the lots under 
agreements to purchase, and had paid a part of the purchase money at 
the time the mortgage was executed. They continued to make pay- 
ments to Buckman until the purchase money was ail paid up and deeds 
were executed by; Buckman to them. But it is contended by complain- 
ant that he is, at ail events, entitled to a lien on said lots to the extent 
of the purchase money unpaid at the time of the recording of the mort- 
gage; that the payments made to Buckman subséquent to the mortgage 
should hâve been made to him or to his assigner, Hayes. This would 
be true if the défendants had notice of the exécution of the mortgage at 
the time of making such payments. But the proof shows they had no 
such notice. They had no actual notice, and without this they might 
lawfully complète their payments to Buckman without becoming liable 
to the mortgagee. It is true, the mortgage was recorded before many 
of the payments were made. But " the recording of a mortgage afifords 
no notice whatever to a prior purchaser of the land, who is in possession 
under a bond for a deed, so that the mortgagee had constructive notice 
of his rights." 1 Jones, Mortg. § 562; DooliUk v. Cook, 75 111. 354; 
Trustées, etc.,.v. Wheeler, 61 N. Y. 88. Under the statutes of Florida 
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the recording of the mortgage ig notice to subséquent purctiasers and 
creditors only. McClel. Dig. p. 215, § 6. 

As to the lot claimed by the défendant Andrew Gibson, it appears 
from the évidence that he was not in possession of the lot at or before 
the exécution of the mortgage and that he received his deed long subsé- 
quent thereto. The mortgage described two lots of land as "lots 13 and 
14 of Burbridge's addition." The bill allèges that the intention was to 
mortgage "lots 13 and 14 of Block 1, in Burbridge's addition to Jack- 
sonvilie." The answer of défendant Cook, who is now the owner of said 
last-described lots, dénies this allégation, and that the mortgage covered 
thèse lots. The proof shows that there are 10 blocks in Burbridge's ad- 
dition to Jacksonville, each containing lots numbered 13 and 14, and 
that there are 6 blocks in Burbridge's addition to La Villa, each contain- 
ing lots numbered 13 and 14. The évidence tends to show that, so far 
as is disclosed by the public records, E. H. Buckman had, at the time 
he executed the mortgage, title to no other lots numbered 13 and 14 ex- 
cept lots 13 and 14, in block 1, of Burbridge's addition to Jacksonville, 
but it further tends to show that he had in some nianner dealt with lots 
13 and 14, in block 2, of Burbridge's addition to Jacksonville, and had 
at one time given a mortgage to other parties on the last-named lots. A 
bill for the foreclosure of a mortgage should so describe the mortgaged 
property that if a sale is ordered the officer of the court may with cer- 
tainty and safety exécute the decree, and that the purchasers may be in- 
formed of the particular premises which are exposed to sale, and which 
they can acquire. Hurt v. Preeman, 63 Ala. 335. The mortgage is not 
certain in its description of the lots in question, and, construing it in the 
light of the testimony in the record on the subjeet, I do not think it suffi- 
ciently identifies the property. The bill seeks a foreclosure as to lots 13 
and 14 of block 1 in Burbridge's addition to Jacksonville, treatiug thèse 
lots as the lots intended to be mortgaged by Buckman by his mortgage 
of "lots 13 and 14 of Burbridge's addition," and the bill allèges that 
thèse were the only lots owned by Buckman when he executed the mort- 
gage answering the description contained in the mortgage, and that this 
must hâve been knownto Cook when be bought the property. And the 
contention of complainant is that there was enough in the record to put 
Cook upon notice and inquiry, and to charge him with notice of what 
lots were intended by the description in the mortgage. The bill prays 
for a decree of foreclosure against thèse lots as they are described in the 
bill, and complainant suggests that if a reformation of the mortgage is 
necessary, the court will grant such reformation in the decree of foreclos- 
ure, the prayer for gênerai relief being sufïicient for that purpose. As 
my opinion is that the mortgage is not sufïiciently certain to identify 
this property, a reformation is needed to carry ont the spécifie relief 
prayed, which is foreclosure and sale. The mortgagee may ask for a ref- 
ormation of the mortgage in a bill to foreclose it. 1 Jones, Mortg. §§ 
98, 99; 2 Jones, Mortg. §1464; Aiexander v. Rea, 50 Ala. 450. Amis- 
take in the description of the land may be corrected as between the par- 
ties to the mortgage, and courts of equity can grant relief as against. 
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one who purchased the property with notice of the mistake; for a pur- 
chaser with notice stands in no better position than tlie mortgagor him- 
self. But in the exercise of this jurisdiction the court must proceed with 
the utmost caution,, imposing on the party complaining the burden of 
proving the alleged mistake by clear, exact, and satisfactory évidence, 
and resolving against hini whatever of doubt or uncertainty the évidence 
may generate. Campbell v. Hatchett, 55 Ala. 548; Hinton v. Insurance 
Go., 63 Ala. 488. And when such proof is made the relief cannot be 
granted as against one who had purchased hona fide, and for a valuable 
considération; that is, for a valuable considération without notice of the 
alleged mistake. The proof shows that Cook purchased for a valuable 
considération. It does not show, and it is not claimed, that he had ac- 
tual notice of the mistake or error; but the contention is that there was 
enough on the record to charge him with notice, and that, besides this, 
he bought the lots at an inadéquate price, which of itself was a suspi- 
cious circumatance sufïicient to put hini upon an inquiry as to the rea- 
aons for selling the property at less than its apparent value. I do not 
think the inadequacy of price, as shown by the évidence, was sufficient 
notice, or was sufficient to put him upon an inquiry. The description 
of the property upon which the mortgage is an incumbrance must be 
such as reasonably to enabie subséquent purchasers to identify the land; 
otherwise the record of the mortgage is not notice of any incumbrance 
upon it. If the description in tJie mortgage is erroneous, and it is appar- 
ent what the error is, the record is constructive notice of the mortgage 
upon the lots intended to be described; but if it is not apparert what the 
errcH" is, then the record is not constructive notice. And while paroi év- 
idence is admissible to identify the land intended where there is an am- 
biguity or uncertainty in the description, yet a purchaser, who is not 
able from his knowledge of the property to interpret an erroneous de- 
scription and give it the meaning intended, is not charged with notice 
from the record of it. The premises should at least be so described or 
identitied that a subséquent purchaser would bave the means of ascer- 
taining with accuracy what and where they were. The language both 
of the mortgage and of the record of it must be such that if a subséquent 
purchaser should examine the instrument itself he would obtain thereby 
an actual notice of ail the rights which were intended to be created or 
conferred^ by it. See 1 Jones, Mortg. §§ 528, 529; 2 Pom. Eq. Jur. 
§ 654, and note 1; Youngs v. WUson, 27 N. Y. 351; Bahcock v. Bridge, 
29 Barb. 427. I find that the mistake or error in the description of the 
lots in question is not apparent on the face of the mortgage, and hence 
that the record of it was not constructive notice of the mortgage upon the 
lots intended to be described as is claimed; and it does not appear from 
the testimony that Cook had such knowledge of the property as to ena- 
bie him to interpret the erroneous description, and give it the meaning 
intended. The lots were not so described or identitied that Cook had 
the means of ascertaining from the mortgage with accuracy what and 
where they were. Besides this, the évidence that there was a mistake 
or error, and what it was, is not clear, exaci, and satisfactory. In the 
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absence of such évidence a court of equity will not reforrn the mortgage. 
The mortgage which is hère sought to be foreclosed covers eight acres 
of land owned by one Jos. E. Dritina, purchased by liim from the mort- 
gagor, Buckraan, in October, 1885, being about 18 months subséquent 
10 the exécution of the mortgage by Buckman to Hayes. The facts are 
that in 1880 the title to thèse eight acres was in one H. Bisbee, and he 
contracted to sell them to one Whitney, allowing him two years within 
which to pay the purchase money. In 1881, not having paid the pur- 
chase money, Whitney contracted with Buckman to sell to him this land, 
giving a year for payment. In 1883 Bisbee, at Whitney's request, exe- 
cuted a deed to Buckman, but retained it in his possession subject to Buck- 
man paying him $900 for the land. In 1884, not y et having paid Bis- 
bee, and without title or possession of the land, so far as the évidence 
shows, Buckman gave Hayes the mortgage, and it was recorded. In 1885 
Buckman shovved Dritina the land, and proposed to sell it to him, giv- 
ing him no notice of the mortgage, but furnishing him an abstract show- 
ing the title in Bisbee, telling Dritina that the property was Bisbee's, and 
that he (Buckman) wished to make a commission on the sale. Dritina, 
after somedelay, bought the land, paying Buckman $1,500 for it, and at 
the same time received Buckman's deed to him and Bisbee's unrecorded 
deed of April, 1883, to Buckman, (both warranty deeds,) which he pJaced 
on record. It appears from the évidence that Dritina gave Buckman the 
$1,500. Out of this Buckman paid Bisbee the $900, and then received 
Bisbee's deed, and executed and delivered his own deed to Dritina, as 
aforesaid. My opinion is that on the undisputed facts Buckman had no 
mortgageable interest in the land at the time he executed the mortgage, 
and that Dritina is not bound by the record of the mortgage made by 
Buckman before he had title to or a mortgageable interest in the land, 
and, as it is conceded that the statute of 6 Anne does not apply in this 
case, it follows that complainant is not entitled to relief as against de- 
fendant Dritina and his grantees, défendants Gifford and Pearce. 1 Jones, 
Mortg. § 576, and note 3; 2 Pom. Eq. Jur. § 761. The deed of défend- 
ant Mathews to a portion of the 400-acre tract of land is subject to the 
first mortgage of $1,500, but anterior to second mortgage of $6,000. 
If the 400 acres bring more than enough to satisfy the first mortgage, 
this defendant's lot will be let out. If not, it must be sold. A decree 
will be entered in accordance with the foregoing opinion. 
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BucK et al. v. Post et al., Dock Comraissioners. 

{Circuit Court, 8. D. New York. July 5, 1889.) 

Wharves— Docks. 

In 1819 the common council of New York city authorized the owner of a 
sunken crib-dock to rebuild it, and "to add thereto one block and one 
bridge. " A map made in 1828 showed the dock rebuilt and largely extended. 
the whole consiating of three sectiona, and complainants' expert testified 
that the extension was a bridge, i. e., a pier built on piles. Défendants' ex- 
pert testified that there were traces of an addition, consisting of a bridge 
Connecting the original crib with another, which corresponded with the map. 
He d, that there was no authority in 1843 to build a broad platform on piles, 
which was not a "block," and couldonly be a "bridge." 

In Equity. On bill for injunction. 

Solon P. Rothschild and John M. Bowers, for complainants. 

F. A. Irish, Wm. H. Clark, and Thomas P. Wickes, for défendants. 

Brown, J. The complainants seek to enjoin the dock department of 
this city from a threatened destruction of a platform landing adjoining 
the southerly side of pier 24, and Connecting that pier with the West 
Washington raarket. The platform is built on piles, and is several rods 
in length and breadth, occupying a considérable part of the slip in front 
of and out from the bulk-head to the south of pier 24. Unless the com- 
plainants prove that they hâve some vested property right in the plat- 
form by grant from the corporation, the défendants hâve a right to re- 
move the structure; since any mère license to oceupy, or aequiescence in 
occupation, bas been terminated. The spécial grounds stated by the 
department for requiriug the removal of the structure novv bave référence 
to the public health, which is alleged to be imperiled by the great accu- 
mulations of sewage filth beneath the structure. The complainants offer 
to do anything required to cleanse the premises, and claim that the al- 
leged cause is but a pretext for interférence with their right of occupa- 
tion. I do not consider that branch of the case, however, since, what- 
ever the reasons for interférence may be, the complainants bave no right 
to an injunction unless there is at least probable ground for their claim of 
a property right in the premises. If they hâve not, then their occu- 
pancy is an invasion of the public rights of dockage and whartage iacil- 
ities within that slip. The plaintiffs' only claim of right rests upon a 
resolution of the common council, in 1819, as a part of a contract made 
with Joshua Jones, (who was then owner of a sunken crib-dock, or 
"block," forming the base of the pre.?ent pier 24,) whereby the common 
council authorized him "to rebuild the aforesaid sunken block, and to 
add thereto one block and one bridge." An accurate map of 1828 shows 
that dock at that time largely extended , and its previous connection with 
the old corporation dock at the foot of Vesey street gone. About 1843 
the platform was built, which the complainants allège was the "bridge" 
authorized by the resolution of 1819. The défendants contend that the 
structure built prier to the map of 1828, as an extension of the sunken 
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crib or block rebuilt, forming altogetlier a pier of about 140 feet in length, 
exhausted the authority of t'he resolution and contmct of 1819. On a 
partial hearing of this matter on the 8th of June it appeared to me that 
the complainants did not ma;keout theirtitle as alleged; but, consider- 
ing the importance of the question, and in order to avoid any possible 
injustice to the complainant, a référence was ordered to Commissioner 
Lyman to take further proofs in regard to'the nature of the structure in 
question and the meaning of the aboye-quoted terms in the resolution 
of the common council. Careful and repeated examination of the testi- 
mony contirms the impression of the previous hearing, and satisfies me 
entirely that the structure in question was not authorized by the resolu- 
tion and contract between Jones and the common council; that the '' plat- 
form" is not a "bridge," within the meaning and intent of that resolu- 
tion; and thatit was not built nor designed as a bridge, but for différent 
uses. The complainants' expert, through bis whole examination, testi- 
fies that the extension of pier 24 beyond the rebuilt crib or "block" (the 
terms meaning the same thing) is a bridge; that is, in bis sensé of the 
term "bridge," viz., a pier built upon piles. If that opinion is sound, 
then the building of the extension of the original crib or block to some 
90 or 100 feet additional during the 9 years foUowing the resolution of 
1819 plainly exhausted the authority to "add a bridge thereto;" and 
only the power to add "one other block," that is, crib, remained; and 
the platform built in 1843 is certainly not a crib or "block." The de- 
fendants' expert, however, testifies that there are clear traces of an ad- 
dition to the rebuilt sunken dock, consisting of two parts, namely, an- 
other crib or block at the western extremity of the pier, and an inter- 
vening "bridge" of 66 feetin length, Connecting the two cribs or "blocks." 
This corresponds precisely with the three divisions of the extended pier, 
as shown by the map of 1828, and with the length of the différent sections 
of the pier as there marked in figures. This work was done some time 
between 1819 and 1828, and imports a full use of the grant or privilège 
contained in the contract of 1819. This map of itself atfords very strong 
presumptive évidence of the facts. But the évidence of both experts, 
although they differ in some pohits, makes it impossible to find room 
for any authority for building the broad platlbrm in question, which 
was erected in 1843. As I do not entertain any doubt about the mat- 
ter, and there appears to me no probability that the complainants could 
succeed in establishing a title, I ought not to continue the injunction, 
which is therefore dissolved. 
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UwTEp States v. Dewey et al, 

{Circuit Court, S.D. New York. July 15, 1889.) 

Abatembnt and Rbvival. 

A cause of action against an assiffuee in bankruptcy for wrongfally payiuff 
the asaeta in his handsto othet creditors of the bankrupt than plaintiffl does 
not abate on the assignee's deatb. 

At Law. On demurrer to complaint. 

^tephen A. Walker, U. S. Atty. 
Wing, Shoudy tic Futnam, {Joseph H. Choate, of counsel,) for défendants. 

Wallace, J. The complaint allèges that the défendants' testator, 
Barnes, was the assignée in bankruptcy of Vetterlein and another, who 
were on the 7th of February, 1871, duly adjudicated bankrupts; that 
the bankrupts were jointly and severally indebted to the plaintiff in the 
sum of $99,000; that their estate was insuflScient to pay ail their debts; 
that said Bârnes had notice of the deinand of the plaintiff at a time when 
he had in his hands of the estate of the bankrupts the sum of $32,000; 
that thereafter he paid that sum to the creditors of the bankrupts other 
than the plaintiff; and that the remainiiig assets of the bankrupts are in- 
sufficient to pay the debt of the plaintiff by more than $32,000. The 
complaint then allèges the death of Barnes, and the appointment and 
qualitication of the delendants as his executor. The demurrer to the 
complaint présents the single question whether the cause of action against 
the deceased assignée of the bankrupts survives against his executors. 
The action is in assumpsit for money had and received, and is founded 
upon a breach of duty of the assignée, and therefore does not abate. At 
common law, even when the cause of action originates in tort, and tro- 
ver or case would lie, but the facts permit an action of assumpsit, if the 
plaintiff elects to bring assumpsit, the action does not abate. Hamhly v. 
Trott, 1 Cowp. 373; WhmÛey v. Lane, 1 Saund. 217, note; SolUrs v. 
Lawrence, Willes, 421. The propert^' of the bankrupts that came to the 
hands of the assignée was by force of the statute (section 3466, Rev. St. 
U. S.^ a trust fund in his hands Ibr the payment of the debtof the plain- 
tiff, and he was botund, as a trustée for the plaintiff, to pay its debt first 
out of the proceeds of the property. The cause of action is not in the 
nature of a penalty, but is onewhich may beenforcedas a trust in equity 
or at law, by an action for money had and received. Beaston v. Bank, 
12 Pet. 102; Lewis v. U. S., 92 U. S. 618; Baynev. U. S., 93 U. S. 
£42; Field v. U. S., 9 Pet. 182. The demurrer is overruled, with leave 
lo the défendants to answer within 20 days upon payment of costs. 
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Sebley V. Missouri, K. & T. Ry.'Co. 
{Circuit Court. S. D. New York. July 13, 1889.) 

1. Attachment— When Lies— RA.ILROAD Companibs— Bonds and Mortsages. 

Code Civil Proc. N. Y. § 635, authorizes an attachment to be granted "in 
actions to recover a Bum or money only, " whether " for breacli of contract, ex- 
press or implied, other than a contract of marriage, " or for the wrongful con- 
version or other injury to personal property. Éeld, that an attacliment may 
be issned m an action against a railroad company to recover upon coupons 
and scrip certificates representing interest payable semi-annually out of the 
company's net or surplus income. 

2. Samb— Motion to Dissolve— Pbndeîncy of Anotheb Action. 

The fact that the plaintiff had, prlor to the institution of the attachment 
proceedinga in the state court, instituted a suit in equity in the fédéral court, 
as a holder of the same coupons and scrip certificates, to compel an acoount- 
ing by the company of its net income, and to recover the unpaid interest, 
which suit had proceeded to an interlocutory decree and an accounting. is not 
Fufflcient to justify the granting of a motion to dissolve the attachment. 
Whether the pendency of the former suit is a défense is a question to be de- 
termined on the trial. It seems that a prior suit pending in equity does not 
afford a good plea in abatement to a suit at law between the same parties to 
recover the same demand. 

At Law. On motion to dissolve attachments. 

Davenport, Smith & Perkina, for plaintiff. 

E. Ellen Anderson and Simon Sterne, for défendant. 

Wallace, J. This is a motion by the défendant to vacate two at- 
tachments in favor of the plaintiff, which hâve been levied upon its prop- 
erty, and which were granted, one in the state court in which this action 
was originally brought, and one in this court after the action had been 
removed hère. The action is brought to recover upon certain coupons 
and scrip certificates owned by the plaintiff', representing interest paya- 
ble semi-annually out of the net or surplus income of the défendant. At 
the time the action was brought there was pending in this court, in eq- 
uity, a suit prosecuted by the plaintiff and others, as holders of thèse 
and other coupons and scrip certificates, to compel an accounting by the 
défendant of its income, and to recover the amount due of unpaid inter- 
est. The cause had proceeded to an interlocutory decree, and an ac- 
counting was pending before one of the masters of this court, and in that 
proceeding the plaintiff had proven before the master the coupons and 
certificates upon which the présent action is brought. Soon after the 
présent action was brought, and before pleading, the défendant removed 
the action to this court, and thereupon, in due time, interposed as a 
défense a plea of the pendency of the suit in equit}^ between the same 
parties. Subsequently, and on the 29th day of December, 1888, the 
equity suit was prosecuted to a final decree, which determined the amount 
owing by the défendant to the several holders of coupons and scrip cer- 
tificates up to the Ist day of October, 1886, and adjudged a recovery 
therefor. Among other things, this decree contained a provision author- 
izing the plaintiff to apply to the court for a further discovery and ac- 
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counting of earnings which should be made by the défendant after Ôcto- 
ber 1, 1886, applicable tothe payment of his coupons and certificates, 
and for a further decree therefor. Thereafter, the plaintiff filed a sûp- 
plemental com plaint in the présent action, pursuant to section 544 of the 
Code of Procédure, setting up the recovery, since the commencement of 
the action, of the decree in the equity suit, and alleging that by said de- 
cree the amount of interest due and payable according to the tenns of his 
coupons and certificates, arising from the income of the défendant earned 
prior to Gctober 1, 1886, was adjudicated and fixed. The présent mo- 
tion by the défendant proceeds upon two grounds. It is insisted (1) 
that the Code does not authorize the granting of an attachment in an ac- 
tion like the présent; and (2) that the attachment should be dissolved 
because the plaintiff cannot recover in the action. 

Section 635 of the Code authorizes an attachment to be granted "in 
actions to recover a sum of money onlj'," whether "for breach of con- 
tract, express or implied, other than a contract to marry," or for the 
wrongful conversion or other injury to personal property. There is noth- 
ing in the language of the section which confines the remedy to actions 
to recover liquidated damages. It does not authorize an attachment in 
actions for équitable relief, such as for the dissolution of a partnership 
and an accounting, although the violation of a contract may be the basis 
of the claim asserted, because such aciions are not to recover money only, 
although incidentally a money judgment may be recovered. The prés- 
ent action is to recover a sum of money only, and is unequivocally within 
the terras of the section; as distinctly so as is an action for breach of 
■vvarranty, or breach of contract for the delivery of goods, in which classes 
of actions it is well settled by the décisions of the state courts that an at- 
tachment may be granted. 

If it is plain that the plaintiff has brought an action in which he will 
be unable to obtain a judgment against the défendant, there is no pro- 
priety in allowing him to subject the défendant to the inconvenience of 
a levy upon its property in advance of a trial. The only office of the 
provisional remedy is to afford the plaintiff a security for the collection 
of his demand; and, in a case where it is entirely clear that it cannot be 
of any ultimate advantage to the plaintiff, it should not be granted, or, 
if granted upon an ex parte application, should be dissolved when the 
facts are shown. Ordinarily, however, the court should not undertake 
to décide doubtful questions of this kiud upon an interlocutory motion. 
If the case turns upon questions of fact which go to the merits of the 
controversy, the disposition of such questions should be reserved for the 
trial. In this case, if there are no disputed questions of fact, the questions 
of law are novel. If it should be held now that the plaintiff cannot main- 
tain his action, and the attachment should be dissolved upon that ground, 
the décision could not as to the dissolution of the attachment be reviewed; 
and, however erroneous the conclusion may hereafter appear to hâve 
been, the plaintiff would be remediless. But an erroneous ruling upon 
the trial of the action can be reviewed b}' the party prejudiced, and ail 
his rights saved. Much of the argument of counsel has been addressed 
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to tb.e question whether the deçree in the equity cause is a bar to the 
further proseçution of this action. The case will be simplifiée!, and the 
real question more clearly presented, by ignoring that decree, and elim- 
inating it from considération as quite unimportant. If the plea or défense 
of a former suit pending upon the same cause of action between the same 
parties was good when it was interposed, it is good now. Certainly, the 
■circumstance that the plaintiff has continued to prosecute the former suit, 
bas prosecuted it successfully, and bas obtainçd thereby ail the relief to 
•which he is entitled against tbe défendant, arising froni the non-payment 
•of the coupong and scrip certificates in controversy, does not supersede 
the plea, or nullify the défense. No doubt is entertained that Inat de- 
cree merges the cause of action upon the plaintiff's coupons and certifi- 
cates to the extent of the recovery adjudged, and that to that extent the 
•decree can be used as a bar to the présent action; but, as regards the 
plaintiff's demand for interest earned by the défendant subséquent to 
the period covered by the accounting, the only question in the case is 
■whether the pendency of the suit is a défense. Bank v. Bank, 7 Gill, 
415; McGilvray v. Avery, 30, Vt. 638; Barnes v. Gibbs, 31 N. J. I^aw, 
317. If the présent action had been brought originally in this court, 
and the prior suit had been brought on the law side of this court, un- 
■questionably the plea would bave aflforded a complète défense to the 
action. It is because a second action between the same parties, for the 
same cause, is regarded as unnecessary and vexatious, that the pend- 
ency of the first is allowed to be pleaded in abatement of the second. 
But a second action is not always an unnecessary and merelj' vexatious 
proceeding. Sometimes the property of vhe défendant in one territorial 
jurisdiction is insufficient to enable the plaintifi'to obtain satisfaction of 
bis demand there, and sometimes the assistance of the différent remédies 
afforded by the same tribunal, when exercising its différent jurisdictions 
■over subject-matter, may be esseutial to enable the pJaintiff to success- 
fully enforce his right. While it would be a hardship to a défendant 
to permit him to be vexed twice for the same breach of duty when the 
first suit supplies an adéquate remedy to the plaintiff, it would be an 
equal or greater hardship to a plaintiiï' to deny him the privilège of insti- 
tuting a second suit and prosecuting it to a judgment when it is apparent 
that he can obtain but a partial satisfaction of his claim unless he is per- 
œitted to resort to both actions. This is well illustrated by the présent 
case, where the plaintiff' adopted first the more convenient and adéquate 
remedy of a suit in equity to enforce his demand, and by an accounting 
ascertained what money had been earned by the défendant applicable 
to the payment of interest during a period of years; and, when he was 
about to obtain a decree for that part of his demand wliich had accrued 
at the time of the accounting, he found that he could secure his claim 
for another part, which had accrued subsequently, by bringing an action 
at law in which he could obtain an attachment against the property of 
the défendant. He could not, before bringing his suit at law, dismiss 
his bill in equity without losing the benefit of ail his proceedings; and 
if he were required to abide by his remedy in equity exclusively, and 
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apply for a further acïcounting as to earnings subsequently made, he 
would lose the remedy of an attachmeut against the property of the de- 
fendant. It is well settled that the pendency of a prior suit between the 
same parties for the sàme cause of action in the court of another state is 
not pleadable in abatement to a second action. So, also, it is well set- 
tled, although there are authorities to the contrary, that the pendency of 
a suit between the same parties for the same cause of action in a fédéral 
court is not a défense to a second suit brought in a state court; and, when 
the second action is brought in the fédéral court, the pendency of such 
a suit in a state court i s not a défense. Stanton v. Embrey. 93 U. S. 548 ; 
Insurance Co. v. Brune' s Assignée, 96 U. S. 588. Probably the reason of 
this doctrine is found in the considération that under such conditions 
the second action cannot be assumed to be unnecessary or merely vexa- 
tious. it has never been decided that the pendency of a prior suit in 
equity is a good plea in abatement to a subséquent suit at law between 
the same parties. The contrary doctrine has been intimated in Laflin v. 
Brovm, 7 Metc. 576; in Blanchard v. Sterne, 16 Vt. 234; in Hatch v. Spof- 
jord, 22 Conn. 485; in Graham v. Meyer, 4 Blatchf 129; Hughes v. El- 
sher, 6 Fed. Rep. 263, See, also, Harmer v. Bell, 7 Moore, P. C. 267. 
It is not intended, by what has been said, to indïcate an opinion that 
the plea in abatement in the présent case is not a good défense. Whether 
it is or is not is a question which under the circumstances should be re- 
served until the trial of the action. The défendant can obtain a discharge 
•of the attachment by giving an undertaking, authorized by section 688 
of the Code, to pay the plaintiff the amount of any judgment he may 
obtain. It is safer to put the défendant to the inconvenience of obtain- 
ing the discharge in this way than to dissolve the attachment now, upon 
the ground that the plaintiff cannot maintain the suit, when there is a 
debatable question of the correctness of such a conclusion. The motion 
is denied. 



PiKE V. Grand Tkunk Ry. Co. of Canada. 
{Circuit Court, D. New Hampshire. May 15, 1889.) 

1. Damages — Proximatb Cause — Voluntart Act. 

Plaintiff's intestate left the house where she lived, and went 40 or 50 rods, 
to where there was a flre set by defendant's locomotive. In attempting to 
extinguish the fire she was fatally burned. The house where she lived was 
not then in danger, nordid she hâve any interest in the property which was on 
fire. Held, that the proximate cause of her injury was her own voluntary act, 
and there could be no recovery. 

3. Same— Province dp Court. 

Where the facts are undisputed, it is the province of the court to détermine 
the question of proximate cause. 

At Law. On motion to direct verdict. 

This was an action of tort to recover for injuries received by plaintiff's 
intestate at Groveton, N. H., in May, 1885. The writ contained three 
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counts, — two at common law, and one to recover under the provisions 
of section 8 of chapter 162 of the General Laws of New Hampshire. 
Plaintiff clainied that a tire was set by a locomotive of défendant on the 
land of one William W. Pike, uponwhich stood a house in which plain- 
tiff 's intestate lived in the family of plaintiff; that she had reasonable 
cause to fear its destruction, and went in company with a child of six 
years of âge to extinguish it. The distance from the house to the place 
of the fire was 52 rods. In attempting to extinguish the fire, it was com- 
municated to her cotton dress, and she was so severely burned that she 
died in about three hours afterwards. Al the close of the testiniony de- 
fendant moved for a verdict, upon the ground that the setting of the fire 
was not the proximate cause of the injury, and that the damages did not 
accrue by reason thereof. 

Ladd, Aldrwh & Remich, for plaintiff. 

A. A. Strout and Ossian Ray, for défendant. 

CoLT, J., (_orally.) The motion made by the défendant, at the close 
of the testimony for the plaintiff, was left undecided, and the counsel 
for the plai itiff suggested at the time that the motion was made that it 
might be well to wait before passing upon it until the whole évidence 
was in, and, the question raised by the motion being somewhat compli- 
cated, I decided to allow the case to proceed. I hâve now reached 
the conclusion, after careful considération, to direct a verdict for the de- 
fendant. The ground upon which I shall direct a verdict for the défend- 
ant is that, upon the uncontradicteii évidence, it was the voluntary act 
of Mrs. Pike which was the proximate cause of her death. It being the 
established rule of law that the proximate, and not the remote, cause 
détermines the question of liability, if upon the uncontradicted évidence 
the proximate cause was Mrs. Pike's voluntary act, then it is the duty 
of the court to direct a verdict for the défendant. If upon the question 
of proximate or remote cause the évidence is eontradictory, or the ques- 
tion is in doubt, then it would be the duty of the court to submit the 
question to the jury. 

It is undisputed that Mrs. Pike went out from her house of her own 
free will, and walked up the railroad track, to put out a fire from 30 
to 40 rods distant, and that she niet her death in the attempt. The 
rule of law is that a person is liablo for ail the conséquences which flow 
in ordinary natural séquence from his négligence, or, according to an- 
other view, he is liable for ail the donsequences which could be foreseen 
as likely to occur; but he is not liable for the independent act of an in- 
telligent stranger, because that would not follow as an ordinary natural 
séquence from his négligence, and such interférence by a stranger could 
not be foreseen. The spontaneous action of an independent will is said, 
therefore, to break the causal connection. This is in truth the interven- 
tion of a new force outside of the regular natural séquence of the primary 
cause, and which cannot be a subject of precalculation. It is elemental 
law, therefore, that when such new, independent, and intelligent force 
intervenes, it breaks the train of causation, and it becomes the proximate 
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cause, and the original act of négligence the remote cause. The state- 
ment of the principle is easier than its application. Each case must be 
governed by its own facts and circumstances, but, if the case cornes 
clearly within the rule, the court should not hesitate to enforce it. 

We hâve stated the rule, and hâve said that in our opinion Mrs. Pike 
cornes within its gênerai terms, but does not her case corne uuder some 
of the exceptions or limitations to the rule which hâve been recognized 
by the courts? The intervening cause is not the proximate cause, unless 
the person acted of his own free will. The first cause does not cease to 
be the proximate cause if such intervening stranger is imbécile, or actif 
under compulsion, or under a sensé of imminent péril ; or, in other words, 
under such circumstances, produced by the first cause, as would give 
no opportunity for the exercise of free volition on the part of such 
stranger. Now, to my mind, there is no évidence going to prove that 
Mrs. Pike's acl was not a strictly voluntary one. There is no évidence 
going to prove that her act was one of compulsion, or that she acted 
under the fear of imminent péril to herself, or that the circumstances 
were such as to destroy her power of volition. Each case must be con- 
trolled by its own circumstances. Upon the évidence it cannot be 
doubted that Mrs. Pike had every opportunity to escape. Neither the 
direction of the wind, nor the proximity of the fire, nor the dryness of 
the season, upon the plaintifï's own évidence, placed the intestate in 
péril for the time being. Instead of escaping from the danger, what- 
ever it was, she voluntarily advanced towards it, going a distance of 
about 50 rods towards and into the place where the fire was burning. 
Her act may hâve been praiseworthy, but it was not the less voluntary, 
and it does not relieve her from the conséquences which ensued. Mrs. 
Pike had no légal or équitable interest in this property, and consequently 
in this action her administrator cannot invoke the principle that it was 
her duty to approach the fire, and endeavor to put it out. Even in a 
supposed action brought by the owner of the property against the rail- 
road company, for damage caused by fire, the failure of this lady, 72 
years of âge, though she was active and strong for her âge, to volun- 
tarily endeavor to put out a fire 30 or 40 rods distant from the dwell- 
ing, could hardly be urged as contributory négligence on the part of 
the owner of the property. In the présent case, I can see nothing in 
the situation of Mrs. Pike towards the property which was on fire which 
called for the action she took. 

The plaintiflfs counsel in their argument hâve cited Page v. Bucksport, 
64 Me. 51; Stickney v. Maidstone, 30 Vt. 738, — as supporting a right of 
recovery under the facts disclosed in this case. But thèse cases do not 
meet the présent one. There the plaintiff' was in dut}'' bound to act as 
he did; besides, his act grew immediately out of and was a part of the 
original act of négligence. The plaintiff in those cases was acting under 
the immédiate force of the first cause. What took place was but a single 
happening or event, which was directly and immediately occasioned by 
the first cause. There was no such élément présent, as in this case, of a 
party voluntarily and deliberately putting herself in a dangerous posi- 
v.39F.no.4— 17 



â58 ■ FEIJEBAt BEPOÉTËB, Vol. 39." ■ ' "'■ 

lion, whîch did not i'ëâ"u]t directly àiid imiïiediàtély from t&e first cause. 
The plàintiff also. reliés upon Railway Go. v. Kellogg, 94 Uj S. 469, but 
that case distinctiy recbgnizes the doctrine of proximàfe o.âUse, -which the 
leading cases in this country and England hâve established. Mr. Jus- 
tice Strong in that opinion says: 

"We do not say that even the hatural and probable conséquences of a 
wrongful act or omission are in 'ail eiises to be chargeable to the misfeasance 
or non-feasance, They are not when there is sufflcient and independent 
cause operating between the wrcngand the injury. In such a case the re- 
sort of the suflerer must be to the oviginator of the iutermediate cause. But 
when there is no intermediate efficient cause the original wrong must be con- 
sidered as reaching to the. effeçt, and proximate to ît. ïhe inquiry must, 
therefore, always be whether there was any intermediate cause, disconnected 
from the primary fault, and self -operating, which produced the injury." 

I cannot hold that the Kelhgg Case is an authority to the position 
taken by the plàintiff that the question of remote or proximate cause 
must, under ail circumstancesj be submitted to ajury for décision. If 
upon the facts presented there is any question as to what was the prox- 
imate cause, then the case should go to the jury; but if the undisputed 
facts show, under wèll-established rules of law, what the proximate 
cause is, then manifestly the court should act accordingly. This posi- 
tion is recognized in the latercase of Scheffer v. Railroad Co., 105 U. S. 
249, where the suprême court hèld, as a matter of law, that the proxi- 
mate cause of the suicide or death of the intestate was insanity, and 
that it was not due to the négligence of the company, whereby he suf- 
"fered an injury eight months before. In the time allowed me I bavé 
given such considération as I was able to this motion. It bas been 
my effort to discover, if possible, some question which could fairly be 
submitted to the jury in this case. The court should be clearly satis- 
fied before granting a motion of this character, but, if so satisfied, it 
bécomes just as clearly the duty of the court not to hesitate in granting 
it. In^ revolving in my mind what charge to give to the jury, I did 
not see, under the évidence and the law, how I could frame one which 
would not substantially direct them tp bring in a verdict for the défend- 
ant; and in the light I now hâve I do not see how, if the jury should 
find for the plàintiff, I could hesitate in setting the verdict aside on 
motion of the défendant. Such being the situation of the case, and 
such my views, I feel it my dùty now, upon the close of the whole évi- 
dence, to direct the jury to. return a verdict for the défendant. 
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Unitkd.State^. t), Qnondaça CouNTY ,Sav.: Bank. 

{Distriei Court, N. D. Nm York. July 5, 1889.) 

1. Negotiable Instruments— Dbafts—Indorsement.' 

Fal'se vouchers, porportinif to be signed'by W., (Who vas then dead,) and 
iffaudulent affidayita and prools in due form were preaented to a pensiou 
agent of the United States, 3nd he drew two drafts on tbe treasury in favor 
of W., the drafts iiaving a.ïibtïce on the bapk ihat the "payee's indorsement 
on thîs check must correspoûd with signature to the vonêher for which the 
check was given. " The drafts, with forged indorsementspf W.'s name, were 
in good faith caehed by défendant, and by it indorsed and paid by plaintiiï, 
the United States. Two yeiars later plaintiff dtêcovered tii6 fraud, and within 
three dayg notifled défendant, with a demand for the amount of the draftS; 
but refused to return the dra,f ts to défendant when paid. Meld, that plaintifE 
cpuld recover the amount. 

S. SaMB— LlABILITY OP IndÔrSER — TjACHES. 

Plaintiff was not chargeable with' négligence in not discoverin^ the fraud 
immediately, nor in failing todiscover the death of W. prior to issuing the 
vouchers and drafts. 
8. Same— Représentations as to Payée. 

There was no implied assertion, in the act of issuing the drafts, that the 
payée was liviff^. 

4. Samb — Spécial ProvisioniS, , 

The notice on the back of the drafts did not change the légal character of 
defendant's indorsement. 

5. Same— Return of Dhaft to Indorsbr. 

Plaintiff was under no légal obligation to return the drafts to défendant on 
an offer of payment thereoî by the latter. 

At Law. Qn motion for new trial. 

This is aa action to recover money paid by plaintiff to défendants un- 
der a mistake of fact. Ou the 25th of Jitly, 18.82, a pension certificate 
was issued to Aima Wood, as mother of Elias A. Wood, who died in the 
war of the Rébellion. On the 3d of August false vouchers, purporting 
to be sigued by Aima Wood, and accoinpanied by a fraudulent affidavit 
and certificate, were presented to the United States pension agent at Syr- 
acuse. On the same daj^ the pension agent dreW two drafts, for $1,000 
and $924.80, respectively, upon the assistant treasurer of the United 
States, payable to the order of Aima Wood, and mailed them to her ad- 
dress at Constantia, N. Y. On the back of tlie drafts is the following 
indorsement : 

"Payee's indorsement on this check must correspond with signature to the 
voucher for which tlie check was given. If the payée cannot write, his or 
her mark should be witnessed, and the witiiess state his or her résidence in 
full." 

Aima Wood died July 8, 1882. Her signature upon the vouchers 
and drafts was forged. On the 8th of August the drafts with the forged 
indorsements, and bearing also the indorsement of Sylvester Wood, the 
husband of Aima Wood, were presented at défendants' bank, and cashed 
by them. On one of the drafts appears an indorsement indicating that 
the signature of Aima Wood was identified by one John O'Brien, an at- 
torney, who was interested in obtaining the pension, and who at the time 
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was a depositor jp the. bank. The money was paid to Sylvester Wood, 
who received $924.^0 in cash, and was giveh crédit on tbe hèoks of the 
bank for the remaining $1,000. On the following day the drafts were 
paid at the sub-treasury to the défendants, having been indorsed by 
them. In the spring of. 1884 the oflScers of the pension departmeut dis- 
covered the forgery. The defend£^nls were notified three days thereafter, 
and demands were made for a return of the money. The défendants 
ofîered to refund, provided the draifts were surréndered. This ofler was 
declined. The défendants insist that the plaintiff was négligent in issu- 
ing the drafts after the peinsioner's death, and that they had a right to 
rely upon the implied assertion that the payée of the drafts was a living 
person. The}»^ also insist that the publication of the notice upon the 
drafts operated to limit the effect of défendants' indorsement to that of 
a simple guaranty that the payee's signature on the drafts and on the 
receipt corresponded. It is further argued for the défendants that the 
plaintiff cannot recover because of the refusai to surrender the drafts 
which were necessary to enable them to cpllect from those responsible 
for the forgery. The action was tried at the May term, and a verdict 
pro forma was directed for the plaintiff. The défendants now move for 
a new trial upon the exceptions taken, and on the ground that the ver- 
dict is against the évidence, inéquitable and contrary to law. 

William B. Hoyt, Asst. Dist. Atty., for plaintiff. 

Charles L. Stmie, for défendants. 

CoxB, J., (after stating the facts as above.) The law applicable to this 
controversy is plain. Money paid under a niistake of fa et may be re- 
covered back. Négligence of the plaintiff in making the mistake does 
not give the défendant the right to retain what is not his, unless such 
négligence bas so misled and prejùdiced him that it would be inéquita- 
ble to require him to refund. A party who transfers a bill of exchange 
by indorsement warrants that the instrument is genuine, and is liable 
upon the warranty if any of the names prior to his own are forged. Banh 
of Cmamerce v. National Mechanics' Banking Ass'n, ^5 N. Y. 211; White v. 
Continental Nat. Bank, 64 N. Y. 316; 1 Edw. Bills, §§ 242, 273, 274; 2 
Pars. Notes & B. 697. There are exceptions to this rule, but the facts 
do not bring the défendants within any of them. The rule itself bas 
long been recognized as a fundaniental principle of commercial law; and 
should not be departed from upon slight and unsubstantial grounds. 
The burden of proving facts; which take the case out of the gênerai 
rule is upon the défendants. Mayer v. Mayor, 68 N. Y. 455. Négli- 
gence in discovering and giving notice of the forgery is pleaded in the 
answer, but the point is not argued orally or in the brief. The forgery 
was of such a character that the plaintiff could liot hâve discovered it 
immediately. Within three days, after it was discovered notice was 
given. The plaintiff discharged its obligation to the défendants in this 
regard. The plaintiff was no more in fault than the défendants in fail- 
ing to ascertain the truth. "Where each party enjoys only the sarae 
chance of knowledge, no case demands anything morë than reasonable 
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diligence in giving notice, after a dîstiovery of tbe forgery.^ * * * 
Both parties are equally ignorant,' the one being no more guilty of neg- 
lect than the other. Indeèd, neither being négligent, but both being 
imposed upon under the exercise of ordihary diligence." Qanal Bank 
V. Bank of Albany, 1 Hill, 287; Bank of Commerce v. Union Bank, 3 N. Y. 
230; TFmserv. Z)enfôon,10 N. Y.68; TTeM v.^amfc, 73 N.Y. 424; EUis 
V. Insurance & Trust Co., 4 Ohio St. 658. Bank v. Èltinge, 40 N. Y. 391; 
2 Daniel, Neg. Inst. § 1372; 2 Pars. Notes & B. 599; U. S. v. National 
Park Bank, 6 Fed. Rep. 852. The proposition that the défendants might 
hâve recovered the amount of the conspirators had they been informed 
of the forgery by the plaintiff at the time, is answered, therefore, by 
the suggestion that the plaintiff was under no more obligation to discover 
it than the défendants were; and also by the absence of proof that the 
conspirators were not liable and responsible to the défendants at the time 
the notice was actually given. Troy Bank v. Sixth Nat. Bank, 43 N. Y. 
452. The pension was granted, the vouchers were signed, and the drafts 
issued in the usual course of business. Every requirement of the law 
was fulfilled. Rev. St. §§ 4764, 4765. The officiais of the pension- 
office were not guilty of négligence in failing to discover the death of 
Aima Wood prior to issuing the vouchers and drafts. They were justi- 
fied in accepting and acting upon the vouchers and accompanying proofs, 
signed and veritied according to the minute and technical requirements 
of the statute. They could not be expected to anticipate the formation 
of an infamous conspiracy, involving several individuals, and consum- 
mated only by forgery and fraud of the boldest character. There was 
no implied assertion that the payée was living. The légal character of 
the transaction is not changed because the actors were government offi- 
cers. It would be a novel proposition that a debtor who mails a draft 
to the order of his creditor must loée the aniount if the draft is paid 
on a forged indorsement, should it transpire that the creditor died prior 
to the mailing. The notice on the back of the drafts does not change 
the légal aspect of the transaction. It was intended to insure gréa ter 
accuracy and précision. It was for the benefit of ail who might there- 
after deal with the drafts. The plaintiff lest no rights because of the 
endeavor to hâve the signature on the voucher and thecheck correspond, 
and is not estopped from asserting that both signatures are forgeries. 
Besides, the défendants did not rely upon the notice, and were not mis- 
led by it. They required the identification of the payee's signature, and 
indorsed a minute of the fact that it was so identified on the draft im- 
mediately below that signature., Both the plaintiff and the défendants 
were bound to inquire into and satisfy themselves of the genuineness of 
the indorsement. The défendants recognized this obligation, and pro- 
ceeded to make the inquiry, and, by indorsing the draft, warranted the 
prior signatures. The demands for the return of money are proper, and 
sufiicient in form. The refusai to surrender the drafts after the defehd- 
ants had agreed to repay the money, was, perhaps, ill-advised and dis- 
courteous, but the défendants lost no advantage by reason thereof. 
There was no légal obligation to return the drafts. The défendants had 
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a right of action againsttjie, conspira tors ixidependent of the drafts, Ué 
S. V. National Fark Banh,. 6 Fed. Rep. ^52. After a diligent search no 
authoïity has been found where a recovery bas been refused upon the 
facts hère presented. : Two cases, are reported in which the défendant 
sncceeded, U. S. v. Glmtm Nat. Bank, 28 Fed. Rep. 357, and U. S.' 
V. Central Nat. Bank, 6 Fed. Rep. 134. /But in the formercase there 
was a delay of 12 years in giving notice after knowledge of the forgery,^ 
and in the latter case there wae no notice of any kind. The motion to 
set aside the verdict ig denied. Theplaintiff is entitled to judgment 
for $1,924.80, and interçst from geptember 15, 1884. 



ColTiN V. Spencer et al. 

(Circuit Court, D. Indiana. July 30, 1889.) 

Negotiable Instruments — Negotiabilitt — Ceetainty as to Time ot Pat- 

MENT. 

A promissory note stipulated that "the payée or liolder of this note may 
renew or extend the time of payaient of the same from time to time as often 
as required, without notice, and without préjudice to the rights of such payée 
or hoîdér to enforCe payinent against the makers, sureties, and indorsers, and 
each of them, parties hereto, at any time, when the same may be due and 
payable. " ZfeW, that the note was not negptiable. 

At Law. On demurrer to answer. 

The action is upon an instrument of. the foUowing ténor : 
"$1,941.58. . EiCHMOND, IND., Sept. 15th, 1884. 

"Four months after date I promise to pay to the order of Turner "W. Haynes, 
nineteen hundred and forty-one 58-100 dollars, at the First National Bank of 
Bichmond, Indiana, value reeeived, without any relief from valuation orap- 
praisement laws, with intgrest at the rate of eight per cent, per annum after 
maturity, and five per cent, attorney's lees. The drawers and indorsers sev- 
erally w^aive presentment for payment, protest, and notice of protest, and 
non-payment of this note. And the payée or holder of this note may renew 
or extend the time of payment of the same from time to time, as often as re- 
quired, without notice, and without préjudice to the rights of such payée or 
holder to enforce payment against the makers, sureties, and indorsers, and 
each of them, parties hereto, at any time when the same may be due and 
payable. William F. Spencer. 

"Indorsed: F. W. Haynes." 

If this is a promissory note negotiable as by the law-merchant, the 
défense alleged, it is conceded, is not good; but, if the paper is uon- 
negotiable, the answer is sufHcient. 

Burchenal & Eupe, for plaintifF. 

D. M. Bradbury and Fox & Eobbins, for défendants. 

Woops, J., (after stating the facts a« above.) The question presented is 
whether or not the instrument sued upon is a negotiable promissory note. 
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and the solution of the question dépends upon the meaning and force of 
the stipulation for renewal or extensioti of tiïne of payment, which it is 
claimed makes the time of payment or maturity uncertain. The stipu- 
lation is in thèse words : ' 

"And the payée or holder of this note m^y renew or extend the time of 
payment of the same from time to time, as often as reqUired,' without notice, 
and without préjudice to the riglits of siieh payée or holder to enforce pay- 
ment against the niakers, sureties, and indorsers, and each of them, parties 
hereto, at any time, wUen the same mfiy. be due and payable." 

By transposition of the italicized clause two readings, quite différent 
in efi'ect, are possible, as follows: (1) "And the payée or holder of this 
note, when the same riuiy be due and payable, may renew or extend the time 
of payment from time to time," etc.; or, (2) "And the payée or holder 
of this note may renew or extend the time of payment, etc., without 
préjudice to the rights of such payée or holder, :«;/im the same is due and 
payable, to enforce judgment against the makers, sureties, and indorsers, 
and each of them, parties hereto." The Jatter I think the true reading, 
and it means that at any time before or after the maturity of the note by 
its terms or by the terms of any agreement for renewal or extension, the 
holder, whether the pa3^ee or any assignée, may by agreement with the 
maker, or with an indorser or other party liable on the paper, renew or 
extend the date of payment, "from time to time," that is to say, defi- 
nitely, without préjudice ultimately to bis remédies against any of the 
parties. Every successive taker of the paper is, of course, bound to take 
notice of this stipulation, and, instead of looking only to the face of the 
instrument for the time of its .maturity, as in case of commercial paper 
he mustj is put upon inquiry whether or not any agreement for a renewal 
or extension of time has been màde by bis proposed assignor or by any 
previous holder. "A bill of exchange alwaysim plies a personal gênerai 
crédit, not limited or applicable to particular circunistances and events, 
which cannot be known to the holder of the bill in the gênerai course of 
negotiation." Story, Bills, § 46. And in Hartley v. Wilkiiison, 4 Maule 
& S. 25, Lord Et.lexborough says: "How can it be said that this note 
is a negotiable instrument for the payment of money absolutely, when it 
is apparent that the party taking it must inquirè into an extrinsic fact in 
order to ascertain if it be payable." See, also, Insurance iCo. v. BiU., 31 
Conn. 534. The note in suit, it seems clear enough, cannot be deemed 
negotiable. It follows that the third paragraph of aiiswer is good, and 
the demurrer thereto should be overruled; and, I suppose, too, that the 
complaint fails to show jurisdiction of this court over the parties, in that 
the payée and indorser of the note, being a citizen bf, this state, and not 
entitled to hâve sued in this court, the assignée cannot. And for this 
reason the demurrer might be cairied back, and sustained to the com- 
plaint. 
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In re Waties & Co. 

Ex parte Chick et al. 

(Diêtrict Court, D. South CaroUna. June 33, 1889.) 

BASKHtrPTCY — PrefeKhbd Olaims — Wages op Laboeéks. 

In Computing the time under Rev. St. U. S. § 5101, giving prîority to the 
wages of operatives, clerks, etc.,' to the amount of $50, for labor performed 
within six months next preceding the flrst publication of the notice of pro- 
ceedingB in bankruptc^," the period intervening between the institution of 
the proceedings and the final adjudication is to be disregarded. 

In Bankruptcy. Report on final dividend. 
Clark & MuUer, for assignée. 
John Bauskett, for petitioners. 

SiMONTON, J. A pétition, in involuntary bankruptcy was filed against 
John Waties & Co. on 26th October, 1875. The registrar, before whom 
the case was brought, granted the prayer of the pétition. His ruling 
was set aside by the district judge. The circuit court, reviewing the mat- 
ter, revised the decree of the district court, and the tirm were adjudicated 
bankrupts on 8th February, 1877. The estate has been administered 
and a scheme for final dividend made. The petitioners except to the 
scheme prepared by the registrar on the ground that they were operators 
and clerks of the bankrupts within the period of six months before the 
institution of the proceedings in bankruptcy, and as such entitled to a 
préférence to the estate of $50 each, and that this has not been allowed 
to them by the registrar. Section 5101, Rev. St. provides : In the order 
for a dividend the following claims shall be entitled to priority, and to 
be first paid in full in the following order; (1) Fées and costs of the 
proceedings; (2) debts to the United States; (3) debts to the state; (4) 
wages due to any operator, clerk, or house servant to an amount not ex- 
ceeding $50 for labor performed within six months next preceding the 
first publication of the notice of proceedings in bankruptcy. Under a 
literal application of this provision the petitioners could bave no claim. 
The first publication of the notice of the proceedings in bankruptcy was 
made after the adjudication in February, 1877, 16 months after pétition 
filed instituting the proceedings. Indeed, a literal application of the pro- 
visions of this subdivision would exclude similar charges in very many 
cases of involuntary bankruptcy, certainly in ail contested cases. Be- 
tween the filing of the pétition and the final décision in contested cases 
six months will frequently elapse. When it is considered that thèse 
claims are highly favored by thé act, being in the same category with 
the expenses attending the proceedings, and with debts due the public, 
coming next after thèse last, a construction making them a dead letter 
in so many instances cannot be the correct one. Proceedings in invol- 
untary bankruptcy generally corne on the respondents suddenly, and 
vviihout warning. No time is given for préparation. The business is 
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shut down at once, and ail operators and laborers, a class who live from 
day to day, are thrown ont wlthout ïesources. The purpose of this pro- 
vision is to protect them. The literal construction defeats this intent. 
Again, everything relates back to the filing of the pétition. Only debts 
existing then are provable, and no claims can be paid out of the assets 
which did not exist at that time. So thèse petitioners are without rem- 
edy. Pending the proceedings they cannot sue their claims, and if they 
did, and the adjudication be subsequently declared, their action would 
be nugatory. See cases collected by Bump on Bankruptcy, 172. The 
true construction of this section is that in Computing the time the period 
intervening between the institution of the proceedings and the final adju- 
dication must be disregarded. This is in analogy with the rule prevail- 
ing in like cases. Whenever there is a légal inability to sue, the period 
of such inability is never reckoned in the currency of the statute of lim- 
itations. Tlie Protectm-, 9 Wall. 687 ; Adger v. Alston, 16 Wall. 555 ; In re 
Mdridge,2 Hughes, (U.S.) 256; Hangerv. Abbott, GWaïl. 532; Montgom- 
ery v. Hernandez, 12 Wheat. 129. The assets largely exceed the preferred 
claims. It is ordered that the scheme of the dividend be amended, and 
that each of the petitioners whose claim is $50, or iess, be paid in fuU, 
and that to such of them as hold claims exceeding $50 there be paid, 
respectively, the sum of $50, with leave as to the remainder of his claim 
to come in j^^o rata on the amount for gênerai distribution. Costa of 
thèse proceedings payable out of the estate. 



Dai.y v. Brady et al. 

(Circuit Court, S. D. New York. June 19, 1889.) 

CoPTBiGHT — Filing Title. 

There is no cop3Tight in a dramatic composition entitled "Under the Gas- 
Liglit: A Drama of Life and Love in Tliese Times," when tlie printed copy 
of title filed under the copyright act reads, "Under the Qas-Light: A Ro- 
mautic Panorama of the Streets and Homes of New York." 

In Equity. Application for injunction. 
S. H. Olin, for complainant. 
A. J. Dittenhofer, for défendants. 

Wallace, J. It is to be regretted that it must be held that the com- 
plainant bas not a valid copyright to his dramatic composition, "Under 
the Gas-Light: A Drama of Life and Love in Thèse Times," becausethe 
copy of the title deposited by him in the clerk's office of the district 
court reads, "Under the Gas-Light: A Romantic Panorama of the Streets 
and Homes of New York." The title to a copyright is purely statutory, 
and a performance of the conditions imposed by the laws of congress is 
indispensable to its création, and to the existence of aiiy literary prop- 
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erty. in tbe . publisfeed work,, jVheaton ^..Pder$, 8 Pet. 591; MerrelJ v. 
Ticsi 104 U., S. 557., "Apioog tljiese conditions, the statutes reqiiire ^he 
deppsit of a priuted cppjf of ,the.title of the work^ before publication in 
the propér office, -r-forme^ly; the office of the clerk of the district court 
of the district of . the résidence of the ant)ior, and now the librarian of 
congress. A literal oompliance is not requisite; a substantial compli- 
ance ig. C'allaghan v. J^ym, 128. U. S. 617, 9 Sup. Ct. Rep. 177; 
Dmnelley v. Jvm, 20 Blatchf.. 381, 18 Fed. Rep. 592; Baker v. Taylor, 2. 
Blatchf.. 82; Jackson v.Wal](iei,2d Fed. Rep. 15. A verbal différence 
between the registered;Jitle.and the published titlewould not necessarily 
invalidate the copyrigbt;, but.when the variance is so material that the 
substantial : identity between the; two titles is doubtful, and might de- 
ceive the public intothe belief that they refer, to différent publications 
and themea, it is fatal. It is patent that there is such a material vari- 
ance in the présent case unless ajll the title, except "Under the Gas- 
Light," can be disregarded. This is not permissible. It will liardly 
do to segregate wbat the author has designated and deposited for regis- 
try as the title of his work as a unit into parts, and treat one part as 
the name and the other as descriptive matter, and eliminate the latter 
as a part of the title. If such an analysis were ever permissible, it 
«ould not well be niade in the présent case, because it is impossible to 
discriniinate between what is the descriptive matter and what is the 
name. The drama might bave been called "Under the Gas-Light," or 
^' A Drama of Life and Love in Thèse Times," or "A Romantic Panorama 
of the Streets and Homes of New York," and either désignation would 
be equally appropriate as a name or as descriptive matter. When two 
such names or descriptive terms are incorporated into the title, each be- 
comes an intégral part of it, and it may be as reasonably contended that 
one part of the title can be dropped out as that the other can be. The 
motion for an injunction is denied. 



Sanboen Map & Pub. Co. v. DakinPub. Co. et al. 

[Circuit Court, iV. D. California. June 10, 1889.) 

1. Copyright — Inpringbmbmt. 

Complainant sold a copyright insurancç map to H. & M., who employed 
défendants to correct it, by reason of changes from time to time in buildings, 
etc., affecting risks. Défendants, In making such corrections, used pasters 
on complainant's map, and retraced portions of said map, and in some in- 
stances reproduced whole sheets of said map, by relithographing it. Held 
that, while défendants could correct the mapbyputting thereon their pasters 
oî such correctîbps, n'eyertheléss it was an inlnhgement to retrace any ma- 
terial part of complainant's map, or to reproduce lany material part thoreof 
in makiiïg such correciionÉ(. 

2.- SaMK— ISJXJNCTIOK— AcCQtlK.TING, i , 

Complainant, in such càse,'is êhtitléd to an liiterlocutoTy decree enjoining 
further Infrlngements, ûiid to an accduntlng for damages. 

InEquity. Infringçnfij^nt, of . copyright. Application for injunction. 
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Langhome <i: Miller, for complainant. 
Van Ness & Roche, for défendants. 

Sawyee, J., (oraUy.') This is a suit for the infringement of a copy- 
right of a map showing the improvements oïl property and on the sur- 
rounding property as affecting the risks for the benefit of fire insurance 
companies, so that they can hâve the map at hand in their offices, and 
know the character of their risks, which are noted on the map. This 
map is copyrighted by the Sanborn Map & Publishing Company. That 
Company sold a copy of its map, or book of maps, I should say, (each 
page covers one or more blocks,) to Hutchinson & Mann. Hutchinson 
& Mann made corrections on it, as the risks changed from time to time, 
and they procured (the défendant) the Dakin Publishing Company to 
go over the field, note the changes, and make the corrections on the map. 
That Company made the corrections by putting on pasters, showing the 
changes made, on the map which Hutchinson & Mann had purchased 
from the Sanborn Map & Publishing Company, andoften by retracing and 
reproducing portions not changed by pasters. It is olaimed that défend- 
ants, at the request of Hutchinson & Mann, had a right to do that. The 
owners certainly had a right to do anything they pleased with the map 
purchased from complainant so far as making changes and putting on 
pasters is concerned; but they did more than that. They reproduced 
portions of the map, sometimes nearly a whole sheet. When the cor- 
rections were so many that they found it cheaper and better to make out 
a sheet than to make the corrections on it by pasters in the book, they 
did so, and then relithographed it, and reproduced the page, multiplying 
the copies, and often, doubtless, supplying the copies to other companies 
having complainant's maps or book of maps. While they had a right to 
put on pasters, eut the map tù pièces, and déstroy it, they had no right 
to retrace or reproduce and multiply any material part of the map. In 
some instances they took whole sheets, made several changes in them, 
relithographed those sheets so amended, andused them and doubtless 
furnished them to others to use. If they can do that on one sheet, they 
can do it on two, three, or four, and finally reproduce the whole book, 
availing themselves of the plaintifiPs works as to ail except the changes. 
If they can reproduce it once, they can do it a dozen times. If they can 
do it for one man théy can do it for every insurance company, and mul- 
tiply the work indefinitely to the great injury of the owner of the copy- 
right. In my judgment the reproduction, the retracing, or relithograph- 
ing of any material part of thei map is an infringement of the Copyright. 
To the extent of the reproduction of complainant's work, défendants are 
liable for an infringement, and there must be a decree restraining them 
from so infringing. There wiU be a référence to the standing master to 
ascertain the profits in pursuance of thèse suggestions. Itis an infringe- 
ment to retrace or reproduce any material portion of the map. The 
mère pUtting on of the pasters and destroying the sheet, without repro- 
ducing any part of it, I do not think is an infringement. An accouht- 
ing will be'taken in accordance with that prihciple. 
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GuAEANTEE Teust & Safe-Deposit , Qo. et al. V. New Ha yen Gas- 

LlGHT Co. 

[Circuit Court, D, Connectiçut. July8, 1889.) 

Patents fok Inventions— Novblty—Illuminating Gas Peocess and Appa- 

BATUS. ■ ' ^ ■ ■ 

Letters patent No. 167,847, issued September 31, 1875, to Thaddeus 8. C. 
Lowe, for an "improvement in process of and apparatus for the manufacture 
of illuminating or heatin^ gas, contain a process for the manufacture of wa- 
tergas, containing but little nitrogen. The présence of nitrogen in illumi- 
nating gas is deleterious, and wîien it a,mounts to 9 per cent, or more, it 
amounts to a serious fault. The feature of the process consista in producing 
the gas in a close chamber,— that is, one from which the air is excluded,— or 
hy an alternating, as diatinguished'from a continuons, process. Ail of the 
essential apparatus was old, exoept the flxing chamber, which is so arrangea 
as to be heated internally by the products of combustion that escape from 
the generator and envelop the refractory material. Ileld that, as the inven- 
tion introduced a very désirable advantage into the process of making illumi- 
nating gaa, by which the expense is greatly lesaened, the f acts that the older 
inventions, which are now claimed to be susceptible of being modifled by 
more mechanical skill into the one in question, remaiaed without modifica- 
tion until the patentée madeit,.and that his improvement atonce commended 
itself to those skilled in the art, are aufflcient to show patentable invention. 

In Equity. Bill for infringement of letters patent. 

B. F. Thurston and E. N. Dickersoiiy Jr., for cornplainants. 

John R. Bennett, for défendant. 

Wallace, J. This suit is founded upon the patent granted to Thad- 
deus S. G. Lowe, No. 167,847, dated September 21, 1875, for "im- 
provenient in process. of, and apparatus for the manufacture of illumi- 
nating or heating gas." ; The coniplainants allège infringement by the 
défendant of the first claiAî of the patent. That claini is as follows: 

"(1) For the manufacture, of illuminating and heating gas, the process of 
which consists of dropping or otherwise adnjilting in limited quantities, con- 
tinuously or intermittently, hydrocarbon cils or other carbonaceous substan- 
ces, liquid or soiid, onto the top ofa thick massof coal or other carbonaceous 
substance, in a state of incandescence, in a close chamber previously heated 
by direct internai combustioii, with or without the introduction o£ steam, 
and then, for the purpose of superheating and flxing the gases of said cham- 
ber, passing them from said chamber into and through a second chamber, 
which also has been prevjously heated by direct internai combustion, sub- 
stantially ils set forlh." 

This claim includes two inventions, each of which is a process in the 
sensé that it involves the treatment of materials by snccessive steps con- 
duçled by means of a, conibi nation of devices. Each process involves 
the use of apparatus which consists essentially of a cupola or generator, 
a superheater or fixing eh^m,ber having specifled characteristics, and cer- 
tp,in pipe connections fpr introducing air, or air and steam, into the gen- 
.erator, and carrying the gàses generated there to the superheater. The 
superheater is,fille|i with refractory material, such as loosely-laid fîre- 
brick, and is heated by the hot gases, which are produced in, the gêner- 



GUARANTEE TRUST & .SAFE-DEPOSIT CO. V. NEW HA YEN GAS-LIGHT CO. 269 

ator; One process of the claiiM,:and the process which it is:alleged is 
einployed by the. défendant,, is for the manufacture of water-gas. This 
is an intermittent procsçsa. In this process, anthracite or bituminous 
coalj or other solid caçbopaceous substances, are intoduced into the gen- 
erator and brought to a high stat€ of incandescence by the passage through 
it of a current of air- The products of combustion which are there 
generated pass down through a pipe underneath the fixing chamber and 
then proceed upward through the fixing chamber, enveloping the refrac- 
tory material therein by the aid of an air supply introduced at its base. 
When the carbonaceous matter in the generator bas reached a high state 
of incandescence, the currents of air are discontinued, both at the gen- 
erator and the fixing chamber, and steam is introduced at the base of 
th€ generator. The steani, acting upon the incandescent carbon, is de- 
composed, and a gas composed of hydrogen and carbonic oxide is 
evolved. At the upper part of the generator, or anywhere on the pas- 
sage of this gas to the fixing chamber, a liquid hydrocarbon is intro- 
duced into it, and becoming volatihzed passes with the other gaseous va- 
pors through the pipe into the fixing chamber, where they are converted 
into permanent gas. After a time, the action of the steam upon the in- 
candescent carbon in the cupola will bave so lowered the température 
that the manufacture of gas cannot be successfully continued, and it be- 
comes necessary to discontinue the current of steam, and to renew the 
supply of air, in order to again bring the cai'bon in the cupola to a high 
state of incandescence and beat up the contents of the fixing chamber. 
The gas made by this process consists of hydrogen, carbonic oxide, and 
a variety of hydrocarbon gases, and contains but little nitrogen. The 
présence of nitrogen in iJluminating gas is deleterious, and when it 
reaches the extent of 9 per cent, becoraes so objectionable as to be a se- 
rions fault. The feature of the process therefore, which consists in pro- 
ducing the gas in a close chamber, — that is, one from which the air is 
exciuded, — -or by an alternating, as distinguished from a continuons, 
process, is of controlling importance. The second process of the claim 
is one for producing an oil-gas. This process differs from the other in 
that no stearii is introduced into the generator. This process is inchided 
in the claim, because the claim contains the words "with or without the 
introduction of stearn." This language bas no sensible meaning uuless 
it is intended to embody a process in the claim which is referred to in 
the spécification as folio ws: "In case where gas extremely rich in carbon 
is desired, the same will be best produced by omitting the steam and 
generating the gas from cils alone, using the generator, a, either alone or 
in conjunction with thesuperheater." It is not alleged that this process 
is employed by the défendant, and the question of the novelty of thè 
process bas not been referred to in the testimony of the expert witnesses. 
If it were void for want of novelty, it would be necessary for the com- 
plainants to file a disclaimer, and by dojng so their right to recover for 
infringement of the other invention of the daim would not be afFected, 
except as , respects costs. , Tuck v. BraniftiU, 6 Blatcbf. 95; Tayhr v. 
Archer, 8 Blatchf. 315. As the point bas not been made, and as it is 



270 PEDEKÀL beporteb, vol. 3^. 

not chargea that the défendant uses this process, this piocess does not 
require further considetation. It is plain upon the proofs that the de- 
fendant does employ the first process of' the claim. The issue is upon 
itspatentability. Thé gist of the invention in eontroversy consists in 
the use of a new apparatus for the treatm'ent of the materials frona which 
the gas is made. The same materials had previously been treated by 
the same séries of steps, in the same order of succession, to produce a 
similar product. It was old to make illufflinating water-gas by first 
producing a non-illuminous gas by the action of steam upon incandes- 
cent fuel, then adding to this gas hydrocarbons, and eonverting them 
into vapor or gas, and then passing this mixture through a fixing cham- 
ber; and apparatus of varions kinds for performing thèse opérations was 
old. Ail the essential apparatus of the patent was old, and had previ- 
ously been used for carrying out thèse several steps, except the fixing 
chamber; and that differs only from previously used fixing chambers in 
that it is so constructed and arranged, in relation to the generator, that 
it is heated internally by the products of combustion that escape from 
thè generator and enveloptherefractorymaterial, insteàdôf being heated 
by an external fire. Under thèse circumstances, the novelty of the in- 
vention consists in the novelty of combining the fixing chamber of the 
patent with the other devices with whibh it is to be èmployed. It iâ 
plain, upon the proofs, that the patentée was the first to employ a fixing 
chamber in combination with thé other parts, which enabled the prod- 
ucts of combustion that escape from the generator during the opération 
of "blowing up" to fix or render permanently gaseous the mixture of 
hydrocarbonic oxide and hydrocarbon vapors produced in a close cham- 
ber. 

A number of prior patents are relied upon by the défendant to defeat 
the novelty of such a combination. The case would bave been much 
simplified, and the court relieved of much unnecessary labor, if ail but 
two of thèse patents had been omitted from the record. The patent to 
Harkness of 1874 describes a process which is in ail essentials the pro- 
cess and apparatus in eontroversy, except that the fixing chamber is a re- 
tort fired by external beat. The English patent to Siemens of 1864 
describes apparatus for eonverting carbonaceous matter into combustible 
gases, and for their application to the heatirig or fusing of metals and 
other substances . The apparatus contains a superheater which is a cham- 
ber in which fire-bricks are loosely piled, to which the gas produced in 
the generator escapes, comîntnicating beat which will be communicated 
to the next portion of gas which passes through the superheater. The 
gas made by this process contains 61 percent, of nitrogen, and the super- 
heater of the apparatus is not intended or used as a fixing chamber in the 
sensé of that term as used in the eomplainânts' patent. It is used to su- 
perheat a gas produced by combustion, on its way to a furnace where it 
is to be used in heating or fùsing metals, etc. The other patents relied 
upon by the défendant are more reinôte from the invention than the 
Harkness patent. The patent toArbosof 1863 describes apparatus in 
which the fixing 'Chamber is heated exterûaUy, and the gas is made by 
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açontinuous processin whioh air isconstantly blovn^nto abed pf coals. 
The British patent of 18Ô8 to Benson & Valentine describes apparatus in 
wljich there are employé^ itwo distinct and separate fires. The tirât of 
thèse is a fire in which air is admitted at the bottom of the combustion 
chamber. Tl^e products of combustion are passed through a second tire, 
maintained by a separate current of air. The product of the first fire is 
ft mixture of nitrogen, carbonic acid, carbonic oxide, and hydrocarbon 
gases and tarry matters. The object of the second fire is to destroy the 
tarry matters which are présent. The process is a continuons one^ and 
the gas made by it is not a practical gas for il]uminating purppses, on ac- 
count of the quantity of nitrogen which it inevitably contains, deriyed 
from the two fires supplied with air; and the products bf the first fire are 
not passed through a second chamber which has been previously heated 
by direct internai combustion, The patent to Lowe of 1872 involves 
the use of a generator in which bituminous substances are maintained in 
a state of slow combustion by the action of currents of air. A distilla- 
tion of the bituminous matter takes place above the fire, and the com- 
bustible gases resuit. Thèse gases, mixed with the products of combus- 
tion, pass to a superheater which is heated externally. The process of 
this patent is an air process in which the fixing chamber is heated ex- 
ternally, and the product is a gas which is very rich in nitrogen. It suf- 
fices to say of the other patents which hâve been relied on in the argu- 
ment for the défendant that the Blair patent describes an air process and 
an externally heated fixing chamber; and, in the apparatus of the Kirk- 
ham patent and of the Saundsrs patent, there is no fixing chamber. 
None of the patents, except the Harkness patent, describe inventions for 
making the product of the coniplainants' process . They were ail directed 
to the production of gas differing essentially in the quantity of the nitro- 
gen présent, and involve the air process, or the continuous, as distin- 
guished from the intermittent, process. But the process of the Harkness 
patent was directed to the production of the gas of the complainants' pat- 
ent, made in a close chamber after tha air has been excluded, and, as 
hâs been said, involves every essential step and détail of the process of 
the complainants' patent, except the use of a difierent fixing chamber. 
The patent-office rejected the claim now in controversy as void for want 
of novelty, until it was so amended as to limit it to a process in which 
Ibe fixing chamber used was one " previously heated by direct internai 
combustion." Y,^rj plainly, the prior state of the art required this lim- 
itation to be made, in order to confine the claim to the real invention of 
the patentée. The novelty of the claim accordingly turns upon the ques- 
tion whether novelty is présent or absent in the substitution of the fixing 
chamber described. If it did not involve inveiition to introduce such a 
fixing chamber in the apparatus of Harkness, there is no novelty in the 
invention claimed. , . , 

It cawot b^, safely affinned that those gkilled, in the art, having the 
Siemens patent tie^fore them,^ould dérive any material assistance, from 
it in devising the fixing chamber of the complainants' patent. The Sie- 
mens apparatus, is,4esigned and used in a process of gas-making in which 
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the gaa has no hydrocarbon vaporg fo be bi"oken up and fiied. Hydro- 
carbon gasea and vapors are' dëstroyôd if exposed to a toô high tempéra- 
ture; and tbe Siemens patent does not seem to ofifer a suggestion to as- 
sist an expert to àscertain that the superheater could be practically em- 
ployed i'n trëating hydrocarbon gases as they are required to be treated 
in the fixing chamber of the Harkness process, or the process of the com- 
plainants' patent. One of the experts for the complainants testifies, in 
substance, that the Siemens superheater was not designed toperform the 
functioTJB of a fixing chamber; that "fixing" in gas-rnaking is a term 
which is unqïlestionably limited to cracking up condensible hydrocar- 
bon vapors into permanent hydrocarbon gases to effect a chemical de- 
composition, destroying one set of substances not suitable for illuminating 
gas, and creating another set of substances extremely valuable in illu- 
minating gas; and that no such materials or products occur in the Siemens 
opération, and no such chemical changes resuit in the regenerating cham- 
ber of thé Siemens apparatus. The patent is no more an anticipation of 
the présent invention than the Harkness patent is. Any prior appara- 
tus which would not produce the same results as the apparatus of the 
présent invention cannot be substantially the same apparatus. The pat- 
ent shows that a secondary chamber through which gas from a generator 
passes can be heated by placing refractory material within it to be envel- 
oped by the gas. To this extent it is of some value, as sbowing the use 
of appliances, in principJe like those of the complainants' patent, for a 
cognate purpose; and beyond this it is not valuable. The Harkness pat- 
ent exhibits the. présent invention more nearly than does the Siemens 
patent, but the Harkness patent is not an anticipation of it, because the 
parts of the apparatus i,n combinatioi do not opérate in the same way to 
produce the samè. results. Invention was not necessarily absent in niak- 
ing the substitution Of the fixing chamber of the patent for the fixing 
chamber of Harkness becausë'Siernens had previously used bis device 
to superheat a différent gas. It would have been absent if the Siemens 
device had beeii obvioiisly adapted to supply the place of the externally 
heated fixing chà'niber in the Harkness apparatus. But the inquiry is 
whether thie adàptàbility of the Siemens superheater to fixthe gas of the 
Hatknëss patent \vas self-evident to the intelligence of those skilled in 
the art. If it had been, why was not the substitution madè? It intro- 
ducedvery désirable advantageâ into the process of making illuminating 
water-gas. Tté experts on both sides concède that the fixing chamber 
of the patèilt 'càn be heated more economically ànd more quickly than 
thë 'fixing chambérs which were previously used as in the Harkness ap- 
paratus, or, in sirhilàr apparatus. . If the niaking of this change had been 
an obvions thirig, falling within the range of ordinary mechanical adap- 
tation, it'is probable that those skilled in the art wduld haVe sought to 
avail themselves of its advantages; yet, as appears by the prior patents 
in the record, the more experisive liiéthdd of fixing tjie gas in re torts 
heated by eKtërnal fireë was ëverywhere followéd. .'The various manu- 
facturers in this countrjS- who were niaking gas àfccording to the Tessie 
du Motay process, and using the externally fired retort, did not discover 
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what it is now asserted was an obvious thing. The fact that the older 
organizations which it is now claimed were susceptible of being modified 
by mère mechanical still into the apparatus of the patent remained with- 
out any such modification until the patentée made it, and his improve- 
ment when made was so useful and vahjable as to commend itself at 
once to those skilled in the art to which it relates, is sufRcient to résolve 
any doubt whether the improvement embodies invention in favor of the 
patent, A decree is ordered for the complainants. 



Philadelphia Novelty Manuf'g Co. V. Rouss. 
(Circuit Court, S. B. New York. July 8, 1889.) 

1. Patents fob Inventions — Reissue — Hair-Crimpees. 

Complainant's original patent embraced hair-crimpers of two kinds, — one in 
which the fabric is stitched to the soft métal core; the other in which the 
fabric is fastened to the core by a métal fold, made by turning over the thia 
edges of the core, or of a strip of sheet-Iead inside the fabric over the core. 
The original contained the clause: "I also modify my invention in varions 
other équivalent ways, such as would suggest themselves to any intelligent 
mechanic, " etc. The reissued patent contained claims for f astening the fabric 
to the core by cementing them together. Ilelcl, that the reissue was invalid, 
being an expansion of the original, and embracing a new, invention. 

2. Same—Rkissue— Lâches. 

If it be conceded that the inventions claimed in the reissue were described 
in the original, then, such claims being expansions, and more than three yeara 
having elapsed after the original was granted before the reissue was applied 
for, the doctrine of lâches applies, and the delay must be held unreasonable 
in the absehce of explanatory averments in the bill. 

In Equity. Bill for infringement of patent. On demurrer to bill. 
Joshua Pusey, {H. F. Fenton, of counsel,) for complainaut. 
John J. Jennings, for défendant. 

Wallace, J. au of the claims of the reissued patent in suit are for in- 
ventions not shown or suggested in the original patent, with the exception 
of claims 5 and 6. The invention of the original patent embraced hair- 
crimpers of two kinds, — one in which the fabric is applied to the soft métal 
core by stitching, and another in which the fabric is fastened to the core 
by a métal fold made by turning over the thin edges of the core, or of a 
strip of sheet-lead inside the fabric over the core. Two of the claims 
(the third and sixth) were for the core separately, with modifications, 
and ail the others were for the core with the fabric attached to it in one 
of thèse specified ways. The spécification of both the original and the 
reissued patent closes with this clause: "I also modify my invention in 
various bther équivalent ways, such as would suggest themselves to any 
intelligent mechanic to meet spécial requirements. " It is insisted iiow for 
the complaiiiant that fastening the fabric to the core by cementing thetn 
together is an equi\'alent mode of fastening them to stitching or tUrning 
v.39F.no.4— 18 
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in tl^e latéral edges of the core or. its supp,orting strip. Claime- 1,- 2, ,3, 
4, ar}^ 7 are expansions ,of claims of:tlie;original, apparently intended to, 
émbrace the cemented fasten,ingin tbe claims, as well as thefastening by 
stitchingror turning over tbe edges of the métal. If it is true, as argued, 
that this isonly the introduçtipji, of an équivalent into the claims, it was 
wholly ynnecessary ; and it laay reasonably be assumed that the patent- 
office did npt so consider it. Jt miust be held that thèse claims were de- 
signed to expand the claims of the.original, and take in inventions which 
are not found in the original, aild are therefore invalid. If it should be 
conceded that the inventions now claimed were described in the original 
patent, then, as the claims of the reissue are expansions, and more than 
three years elapsed after the original was granted before the reissue was 
applied for, the doctrine of. lâches appli es; and the delay must be held 
vmreasonable in the absence of any explanatory averments in the bill 
accounting for it. WoUensah v. Reiher^ 115 U. S. 96, 5 Sup. Ct. Rep. 
1137. The spécial demurrers to the bill are sustained. As the principal 
controversy bas been upon the matters raised by thèse demurrers, costs 
are allowed to the défendant. The gênerai demurrers are not sustained 
because, unless the patent is invalid for want of novelty, the fifth and 
sixth claims are good, and entitle the complainant to a decree for infringe- 
ment; and the court cannot décide as matter of law upon the face of the 
patent without the aid of extrinsic évidence that those claims are desti- 
tute of inventive novelty. 



Thompson et al. v. American BANK-NotE Co. 

(Circuit Court, S. D. New York. June 38, 1889.) 

Patents fob Inventions — SrÀPLE-DEiviNa Machine — Infringement. 

Complainants' patent was a oombination of an inclined and retreating an vil 
to sustain the wire of a staple while being bent, and to sustain the staple 
while being driven, with the bender-f oot and driver, in a wirestapling machine. 
The bender-f oot boxed the prorigs of the staples on ail but their inner sides, 
•while the inclined and retreating anvil fllled the space between the prongs, 
retreating from the crown a? it wa« driven, and thus the prongs were sup- 
ported at ail points while being driven. Helâ infringed by a machine in 
which the anvil was the aame in shape and opération except that it did not 
fill the space between the prongs entirely to the crown, where support was 
unnecessary. 

In Equity. On bill for infringement of patent. 

Horace Barnard, for complainants, ' , . / , . 

S. D. DonneUy, for défendant. ; ■ 

Wheeler, ,J, The patent in this case was before this court in Thomp- 
son v. GUderdeeve, Si Fed. Rep. 43, and the validity of the third, claim 
was there sustained. It was again before this court, on the.same ques- 
tion qf infringement that is hère , now > in Thompson y. Bank-Note Cb., 35; 
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Fed. Rep. 203. On account of doubts expressed in other cases, as to 
whether the device in question is an infringement of the combination of 
that claim, the matter bas been fully heard and considered again now. 
Thompson v. Supply Go., 38 Fed. Rep. 112. That combination is of an 
inclined and retreating an vil, so called, to sustain the wire of the staple 
while being bent, and to support the staple while being driven, with 
the bender-foot and driver, in a wire-stapling machine, operating sub- 
stantially as described. By the opération of thèse parts, wire staples are 
bent and driven through the material being slapled, without having 
holes first punched for the prongs of the staples. This had not been 
done before this invention. The bender-foot and driver, operating as in 
former machines, are hère without question. The présence of the in- 
clined and retreating anvil of the combination only is denied. The 
bender-foot boxed the prongs of the staples on ail but their inner sides, 
and prevented their crippling in any other direction. The inclined and 
retreating anvil of the patent, after supporting the wire for bending by 
the bender-foot, by filling the space between the prongs, and retreating 
out of the way of the crown as the staples are driven home by the driver, 
supports the prongs on their inner sides, and prevents their crippling in 
that direction. Thus the prongs of staples of very slender wire are 
steadied in place and driven into the material. This invention underlies 
the use of the anvil for this purpose, and covers ail forms of it based 
upon thé invention. Railway Oo. v. Sayles, 97 U. S. 654. In the ma- 
chine of Thompson v. Gildersleeve the anvil was in two parts, one for sup- 
porting the wire while being bent and the other for sujsporting the prongs 
while being driven. Bôth were inclined in shape, and one retreated in 
one direction after supporting the wire in being bent; ànd the other re- 
treated in the opposite direction, supporting the prongs as it went, both 
making room for the crown of the staple; Together thèse two parts con- 
stituted the inclined and retreating anvil of the patent, différent in form, 
but accomplishing the same resuit in the same way. In the machine 
of this case nôw in question, the part of the anvil which supports the 
wire while being bent is prècisely the same in shape and opération. 
The other part fiUs the space between the prongs in width , and supports 
them on their inward sides, and prevents them from crippling in that 
direction in prècisely the same manner, and retreats out of the way of 
the crown of the staple in the same way. It does not fill the whole 
space between the prongs of the staple in height to the crown, and does 
not support the prongs in that place while being driven. Support in 
that place is not necessary, and this différence appears to be wholly im- 
material. Ail the support agàinst inward crippling of the prongs fur- 
nished is by the same means, operating in substantially the same way. 
This is none the less an infringement, because more support is not fur- 
nished, èspecially when ail that is useful is furnished. The conclusion 
reached, after going over the whole ground again, is the same as that 
reached before. . ; ■ 

Let there be a dëcrèë for a corltinuance of the injunction, and for an 
account, with costs. .i . 
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-;::': DoBSON ej :aZ. î^. CuBLEY. . 

;,, . {Circuit Court, s. D. New York. June 19. 1889.) 

Patents fob Inventions— Infringbmbnt. 

Banjos made under letters patent issued April 3, 1883, to E. J. Cubley for 
improvement in banjos, in whiob the parchment rests directiy on a rim con- 
sisting of a métal shell, in forni like the old wooden rim, but difEering from 
any rim previously made, and producing by sucli rim distinctive musical 
prbperties, do not 'infringe letters patent issued May 17, 1873, to C. K. Dob- 
Son, for an improvement consisting of a ring, either of métal or wood. to 
ease the wear of the parchment against the rim, and improve the tone of the 
instrument; nor do they infringe letters patent issued November 18, 1881, to 
Hènrj' C. Dobson, whose improvement consists of a métal ring betvyeen the 
parchment and a rim of v?ood and métal, and which eases the parchment, as 
does the ring in the first patent, and produces a metallic musical Sound. 

In Equity. Bill to restrain infringement of patent. 
Arthur S. Brown and Albert Comstock, for complainants. 
Edwnrd P. Wilder and Howard Henderson, for défendant. 

Wallace, J. The question in this case is whether banjos made con- 
formably to the patent to Edwin J. Cubley, dated April 3, 1883, are an 
infringement of the patents granted one to Charles E. Dobson, dated May 
14, 1873, and one to Henry C. Dobson, granted November 18, 1881, 
for iraprovements in banjos. The banjo of the lirst Dobson patent con- 
tains a dome-shaped ring, interposed between the parchment and a 
wooden rini. The ring may be of métal or of wood, and serves to ease 
the wear which the parchment is subjected to when the rim has an an- 
gular edge, and to improve the tone or résonance of the instrument. 
When the ring is made of métal, it imparts a metallic tone to the instru- 
ment. If made of wood, as it may be by the patent, it is doubtful whether 
the musical properties of the instrument would be improved. Whether 
the ring is made of meta! or wood, the amount of raaterial used will af- 
fect thèse properties. In easing the wear upon the parchment what is 
donc by the ring was as well aecomplished practically by the wooden 
rims, which were previously used, having the edge rounded where it 
came in contact with the parchment. The banjo of the second Dobson 
patent has a métal ring formed with two downwardly projecting flanges, 
interposed between the parchment and a rim composed of.wood and 
métal. , The ring is curved at the part which comes in contact with the 
parchment, and therefore serves to ease the wear upon the parchment 
similarly with the ring of the first patent. So much of the ring is ont 
pf contact with the parchment that it has a vibratory movement, and the 
ring thereby imparts a bell-like tone to the instrument; and the further 
this free portion extends beyond the point of contact with the parchment 
the more emphatic will he the metallic ringing or bell-like quality of the 
Sound. Not only is the ring an élément of each of the claims in contro- 
versy in both of the Dobson patents, but its peculiar form is essential in 
each invention in producing peculiar musical properties of the instru- 
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ment. Thèse are varied in each by the dimensions and form of the ring, 
and in the banjo of the second patent the combination of wood and métal 
in the rim .is a factor. The banjo of the défendant does not infringe 
either of thèse patents, because it has no ring. In this banjo the parch- 
ment rests directly on the rim. The rim consists of a métal shell, made 
by turning over the edges of a pièce of sheet métal. If a pièce of sheet 
métal were turned over the old ronnd-edged wooden rim, so as to com- 
pletely inclose it, the rim of the defendant's banjo would be produced. 
As respects form, it is the old round-edged wooden rim. As, however, 
it is made of métal, and is hollow, it differs from any rim which had been 
devised previously. It oannot be doubted that thèse différences impart 
distinctive musical properties to the instrument. Of necessity, such an 
instrument differs as essentially in the character and quality of its musi- 
cal tones from either of the Dobson banjos as the Dobson banjos differ 
from one another. There is no identity of parts or of resuit in the sev- 
eral instruments. The invention of Cubley has as much originality as 
either one of Dobson. The hollow rim of his banjo is not an équivalent 
for the solid rim and the ring of Dobson, because it was not a known 
mechanical substitute for them , and does not effect the same resuit. The 
bill is dismissed, with costs. 



Consolidated Bunging Apparatus Co. et al. v. H. Clatjsen & Son 

Beewing Co. 

(Circuit Court, S. D. New York. June 21, 1889.) 

1. Patents for Inventions— Pbocesses poe Making Bebr — Noveltt. 

The flrst and second claima of letters patent No. 315,679, granted to George 
Bartholomae, May 20. 1879, are as followa: "(1) The process of preparing béer 
for the market, which consists in holding it under controllable pressure of 
carbonic acid gas when in thé ' kraeusen ' stage, substantially, " etc. "(3) The 
process of treating béer when in the kraevxen stage, which consists in holding 
it in a vessel under automatically controllable pressure of carbonic acid gas, 
substantially, " etc. Held, that thèse processes are invalid for laek of novelty. 
The vent-bungs known as the "Shàeter Bung, " the "Guth Bung, " the "Bach- 
man Bung," and others are the vent-bungof this patent, in the sensé that they 
bave the same functions, and are automatic valves designed to control the 
pressure of the gas, and were used commercially in many breweries between 
1861 and 1876; being applied to shavings casks after the béer had reached the 
kraeusen stage, and, before the end of that stage, for controlling the pressure 
of the gas. 

8. Same — Inpmngbment. 

The third claimof the patent, viz., "the process of preparing and preserving 
béer for the market, which consists in holding it under controllable pressure 
of carbonic acid gas from the beginning of the kraeusen stage until such time 
as it is transf erred to kegs and bunged, " etc. , must be li mited to the application 
of the apparatus at the beginning of the kraeusen stage, and is not infringed 
by defendant's apparatus, which, though the same vent-bung as that of the 
patent, is not applied until several days after the kraeusen has been intro- 
duced; the béer in the interval being allowed to work out of the bung-hole of 
the shavings cask. 



278 FEDERAL REPORTEE, VOl. 89. 

In Equity. Bill for infringementpfletters patent No. 215,679. On 
final hearing. i 

For a full description of thîs patent, see the opinion of the suprême 
court in Fermentation Co. v. Mav^, 7 Sup. Ct. Rep. 1304. See, also, 
same case in 20 Fed. Rep. 725. 

Banning <fe Banning cfc Payson, for complainants. Josiah SuUivan, 0. 
P. Jacobs, and B. F. Thurston, for défendant. 

Wàllace, J. This suit is founded upon letters patent granted May 
20, 1879, to George Bartholomae, as assignée of Léonard Meller and Ed- 
mund Hofman, inventors, for an improvement in processes for making 
béer. The application for the patent wasfiled February 12, 1879. The 
patent has eight claims, four of which are in controversy in this suit. 
Thèse claims are as follows: 

"(1) The process of preparing béer for the market, which consists in hold- 
ing it under controUable pressuré of carbonic acid gas when in the ' kraeusen' 
stage, substantially as set forth. (2) The process of treating béer when in 
the kraeusen stage, which consists in holding it in a vessel under automat- 
içally controUable pressure of carbonic acid gas, substantially as described. 
(3) The process of preparing ànd preserving béer for the market, which con- 
sists in holding it under controUable pressure of carbonic acid gas from the 
beginning of the kraeusen stage until such time as it is transferred to kegs 
and bunged, substantially as described. (4) The method herein described of 
preserving béer in a marketable condition after it has passed the kraeusen 
stage, which consists in holding it under pressure of carbonic acid gas; said 
pressure being automatically regulated by a counteracting hydrostatic press- 
ure, substantially as described." 

Thèse claims relate to the treatment of the béer in the shavings cask 
after it has been dravvn from the ruh casks, and after tlae kraeusen in the 
béer has been àdded to produce the secdndary fermentation during which 
the béer is to be ripened and clarified and prepared for market use. The 
term "kraeusen: sia,ge," as that term is used in the claims, is the period of 
active fermentation in the shavings cask induced by the introduction of 
the kraeusen ihto the old béer, and this period ends when the béer be- 
comes clarified and brilliant. It begins as soon as the active secondary 
fermentation commences. The "holding" the béer "under controUable 
pressure," meniioned in i the claims,; describes the means by which the 
pressure is controlled, consisting of a vent-buug applied to the shavings 
cask, which veiit-bung is of tlie kind particularly described in the spéci- 
fication, or any other self-acting valve adapted to control the gas and per- 
mit or préventifs escape at any jjrèdetermined degree of pressure. 

Aside from the language of some of the claims themselves, the gênerai 
gtatement of the nature of the invention, and the description of the bung- 
ing apparatus, the patent doès not point out specifically how the pro- 
cesses of the claims in controversy are to be practiced. The spécifica- 
tion seems to assume that it is only necessary to describe the apparatus 
used iti brder to enable any person skilled in the art of beer-making to 
use it s6 as to carry out the procéssesclaimed. Inferèntially, the spéci- 
fication suggests that the processes claimed involve holding the béer un- 
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■der the gas pressure during the whole period of the shavings cask stage, 
béginning as soon as thièsecondary fermentation becomes suflBciently 
active tô. cause tlie béer to flow through the burig-hole of the cask and 
the gas to escape, and ending when the béer îs rea,dy to be drawn off for 
mârket. This is tO be implied because the spécification states that, the 
"cask being closed, npne of the béer wastes by running over, and the 
foui smell and washing of the casks and cellars are avoided," and "the 
escaping carbonic acid gas does not settle in the brewing cellars to en- 
danger life." Referring to this part of the spécification when the patent 
wàs considered by the suprême court in Fermentation Co. v. Mau9, 122 
Ù. S. 413, 7 Sup. et. Rep. 1304, the court said: "This is fairly to be 
read as à statement that the béer is to be thus treated during the whole 
of its subjèction to the shavings cask stage of the process, whether in one 
closed cask or in two or more closed casks connected together. The state- 
ment is that the cask or casks are to be closed; that is, closed throughout 
the shavings cask stage of the process, and kept during that process un- 
der automatically controllable carbonic acid gas pressure, generated either 
by the mild fermentation of the béer, or artificially. It is also stated that 
none of the béer wastes by running over, and that the foui smells and 
washing of the casks and cellars are avoided, and that the escaping car- 
bonic acid gas is conducted to the open air. Thèse conséquences cannot 
follow, nor can the advantages of the invention set forth be fuUy availed 
of, unless the casks are closed from the beginning of the shavings cask 
kraeusen stage." 

There is nothing in the spécification to restrict the scope of the first 
or second claims to a process for holding the béer under pressure at any 
particular period of the kraeuseyi stage, or for any length of time during 
that stage, or for treating the béer according to any spécial conditions. 
They are broad claims for processes, respectively, in which the control- 
lable pressure is applied at any time during the kraeusen stage; the only 
différence between them being that the first includes pressure, whether 
applied automatically or not, while the second is restricted to automatic 
pressure. The limitations expressed in the third and fourth claims 
emphasize the interprétation of the first and second as claims for prp- 
cesses without any limitation or condition in respect to the pressure 
period. Thèse claims must therefore be deemed as claims for the pro- 
cess of treating the béer whenever it is in the kraemem, stage, by holding 
it under the pressure of carbonic acid gas, by means of the vent-bung 
applied to the shavings cask. The third claim is for a process of like 
treatment, in which the pressure is applied at the beginning of the 
kraeusen stage, — that is, as soon as the fermentation is active, — and is 
maintained.until the béer is ready to be drawn off for market. The 
fourth claim is capable of two interprétations. It may be construed as 
one for the process of the third claim continued after the béer has be- 
come ready for màrket, to préserve it in good condition, or as a claim 
for a process of treatment which does not begin lUntil the end of the 
kraeusen stage. The latter seèms the better construction. 

It is doubtful whether the first two claims are not invalid upon the 
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face bf the patent, as being merely for the functions of the bunging ap- 
paraitus. Unless the mèthod of using such apparàtus was so well known 
as not to reqùire to be pbinted out to those skilled in the art, the spéc- 
ification is insufficientj and, if it was so well known that description was 
not necessary, there is no novelty in the claims. However this may be, 
thèse claims are invalid upon other grounds. Their novelty is negatived 
by évidence which establishes beyond any reasonable doubt the prior 
public use in this country of the respective processes claimed more than 
two years before the application for the patent was filed. The évidence 
is overwhelming that the vent-bùngs kriown in the record as the " Shaefer 
Bung," the "Guth Bung," the "Bachman Bung," and others, which are 
the vent-bung of the patent in the sensé that they hâve the same func- 
tions, and are automatic valves designed to control the pressure of the 
gas, were used in many bréweries during the period between the years 
of 1869 and 1876. Somé of them were used in large numbers, and 
they were applied to shavings casks after the béer had reaçhed the 
hraeusen stage, for controlling the pressure of the gas. The proofs es- 
tablish that in some instances thèse vent-bungs were used before the end 
of the kramsen stage, but generally they were used after the active fer- 
mentation had subsided, when it was desired to hold the béer in the 
shavings cask for some period of time before drawing it off for market. 
The testimony of Mr. Sturm, a highly intelligent witness, shows the use 
of an équivalent vent-bung as early as 1861 in two bréweries in Indian- 
apolis. The bungs were designed and made by him at the request of 
the brewers by whom they were used; they were used, not experiment- 
ally, but commercially; were applied to the shavings casks before the 
active fermentation ha.d subsided in the béer; and were intended and 
used to prevent the gas from escaping into the cellar, and the foam and 
yeast particles from running over the cask. 

This évidence not only defeats the novelty of the first and second 
claims, but also the novelty of the fourth olaim, unless that claim is 
merely a restatement of the third claim in différent phraaeology. 

The complainants hâve failed to establish infringement by the défend- 
ant of the third claim of the patent. The Eurêka vent-bung which the 
défendant employs differs in détails of construction from the vent-bung 
partictilarly dèscribed in the patent, but is the vent-bung of the claim, 
because it performs the function of holding the béer under automatic 
gas pressure. But the testimony for the complainants does not show that 
the défendant has applied this apparàtus in its brewery at the beginning 
of the hraeusen stage in the treatment of the béer, and the testimony for the 
défendant is explicit that thé apparàtus as it has always been used there 
is not applied uhtil several days after the hraeusen has been introduced, 
during which time the béer is allowed to work out of the bung-hole. 
The direct testimony for the défendant is consistent with probability, be- 
cause it appears that, as cômmonly used by brewers, the bunging ap- 
paràtus particularly dèscribed in the patent, and équivalent apparàtus, 
is not applied until the béer has bîeen allowed to clean ifself for a few 
days of the hraeusen stage. Mr. Schwartz, one of the expert witnesses 
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for the complainants, states that, as a practical brewer, he would not 
use the apparatus of the patent until the kraeusen stage is somewhat ad- 
vanced; and that it is désirable to allow the béer to work out of thecask 
for a few days, and thereby elirainate the bulk of the impurrties, before 
applying the apparatus. He states that, although some brewers apply 
it at the beginning of the kraeusen stage, brewers generally do not, but 
tind the best results are obtained by allowing the active fermentation to 
proceed a few days before doing so. There is considérable other testi- 
mony in the record to the same effect as respects the use of this appa- 
ratus and of the several other équivalent devices. The proof seems 
clear that the défendant bas used the Eurêka device in just the same way 
in which the Guth vent-bung was used in its brewery in 1875, and just 
as the Meller and Hofman vent-bung was used in its brewery during the 
time it was authorized to use that device. The bill is dismissed, with 
costs. 



Root v. Thied Ave. R. Co. 
aCircuii Court, S. D. New York. July 8, 1889.) 

1. Patents pou Inventions — Cable- Grip — Infringbmbnt. 

Letters patent No. 160,757, granted to William Eppelsheimer, March 16, 
1875, are for "an improvement in clamp apparatus for Connecting street-cars, 
etc., with endless traveling devices," (cable-car grip.) Claim 3 is as follows: 
"In combination with the lower jaw, I, the transverse bar, O, with its ver- 
tical rope supporting puUeys, P, substantially as described, " — the transverse 
bar being simply a pulley carrier. Held infringed by defendant's device, 
which is the same combination except that there is no transverse bar, the 
lower jaw taking its place as a pulley carrier, the pulleys being oonnected 
with the lower jaw instead of the upper, as in the patent, and except a merely 
formai différence in the movement of the lower jaw. 

2. Same — Anticipation. 

Complainant's patent, construed as a combination in which the jaw and 
transverse bar are substantially such as are described, and in which the pul- 
leys and jaw co-act by the same mode of opération to perform theirfunction, 
is not anticipated by the Hallidie patent No. 129,130, granted July 16, 1872, 
which embraces the jaws and transverse bar, and in which the jaws are moved 
towards each other by means of a wedge and hand-wheel. 

In Equity. Bill for infringement of patent. 

George Harding and George J. Harding, for complainant. 

Frost (fc Coe and Harry E. Knight, for défendant. 

Wallace, J. The patent in controversy in this suit is No. 160,757, 
granted to William Eppelsheimer, March 16, 1875, for "improvement 
in clamp apparatus for Connecting street-cars, etd., with endless travel- 
ing devices." The complainant allèges that the défendant bas infringed 
the second claim of this patent. The claim is as foUows: 

"(2) In combination with the lower jaw, I, the transverse bar, 0, with its 
vertical rope-supporting pulleys, P, substantially as described." 
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This claitn iS for a eombiHation, in a grip|)ing device for Connecting 
a street-càr or other vehicife witfc aii endless nioving rope or, cable for 
pïôpelling the vehiclé along'the tràck, which consists of'twO' éléments: 
(1) a movàble jaw; ànd (2) a'traîisverse bâr carrying pulleys. -^ The spéc- 
ification describes and the'drâwihgs show a gripping device provided 
with twO jaws, one fixed and.one movable, the lower one of which is 
cansed bysuitable mechanisnï'ojierated from the car to advance towards 
the other and grip a Cable nioving upon pulleys between them, and to 
recède and reîease the cable. The transverse bar, 0, described and 
illustrated, has Vertical rope supporting pulleys, one at each end, so lo- 
cated and arranged that the movàblë jaw can be raised and lowered be- 
tween them, and carry the cable resting on the pulleys into contact with 
the fixed jaw when it is raised, audrelease it when the jaw is lowered, so- 
that the cable wil! rest upon the pUlleys. The bar is a longitudinal 
frame, to which the pulleys are journaled and held in a fixed relation 
to the movable jaw. This bar may be connected with the movable jaw, 
so as to be partially rotated by the movement of the jaw as it advanccs 
to or recèdes from the upperjaw; but this feature may be dispensed 
with, and it may be secured imjnovably to the fixed jaw. The lower, 
movable jaw and the transverse bar witîi the pulleys, constructed and 
arranged substantially as thus described, are the éléments of the claim. 
The function of the devices in this conibination is to enable the pulleys 
to support and carry the cable when thè jaw is lowered, and hold the 
cable in such 'a' relation to the t^io'jaws that tl:ie lower jaw, when raised 
again, will restorè its contact with the upper or fixed jaw. The combi- 
nation is confined to parts which co-act when the movable jaw is low- 
ered. The patentée was not the first to employ a jaw and pulleys as 
parts of a gripping device for propelling the vehicle byan endless cable, 
constructed and arranged so that the pulleys support and carry the ca- 
ble when the jaw is opened, and hold the cable in such relation to the 
jaw that it is removed from the pulleys to the jaw by the closing of the 
jaw. A combinatiou of thèse parts, having thèse functions, is described 
and shown.in the patent to Andrew S. Hallidie, No. 129,130, granted 
July 16,' 1872.. .' The gripping-jaws of this patent are ijioved towards or 
from each other by means of a wedge actuated bj- a hand-wheel. The 
pulleys are oblique, (two at each end of the jaws,) operate in pairs, and 
are carried by a transverse bar. When it is desired to stop the vehicle 
the wedge is lowered sulîiciently to free the jaws from the rope without 
dropping it frohi the pulleys. Thè rope will then be carried by the pul- 
leys at its onlinary speed, feady to be gripped when the wedge is lifted 
by turning the hand-wheel, and the jaws are forced together. The Hal- 
lidie patent is the nearest anticipation of the invention claimed which is 
shown in the prior state of the art as exhibited in the record. Except 
as showing devices which perform in combination the function of the 
conibination ôf the claim, it is of nO value. The other patents in the 
record, which hâve been adduced by the défendant for the purpose of 
negativing novelty, do not m erit attention. It is apparent from the 
Hallidie patent alone that the claim in controversy dues not extend to 
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every combination of pulleys and releasing jaw whieh will perform the 
functions mentioned. Consequently the claira is limited by the con- 
struction impressed upon it by the prior state of the art, as well as by 
its référence to the spécification to a combination in which the jaw and 
transverse bar are substantially such as are described, and in which the 
pulleys and jaw co-act by the same mode of opération to discharge the 
funetion assigned to them. 

The real question in the case is whether the gripping de vices of the 
défendant, which discharge the same functions, are substantially those 
of the patent. The- gripping device pf the défendant has no transverse 
bar as a distinct and independent élément of the combination, but the 
lower jaw itself supports the pullej^s. Thelowèr jaw is the moyable jaw, 
and when raised orlo\vered carries the pùUeys with îtsëlf tô\vards or 
from the fixed, jaw. The pulleys are one at, eaçh end of ithe jaw, and 
bave their upper faces on a plane above the jaw; When the two jaws 
are in contact the fixed jaw rests upon the lôweï jaw between the two 
pulleys, and the seat of the fixed jaw is below the plane of the upper 
faces of the pulleys. When the moVable jaw is lowered, the cable is re- 
leased from the gripof thé fîxéd jaw, and rests wholly upon the pulleys; 
and when this jaw is raised again the cable resting on the pulleys is held 
by the grip of the two jaws. Plainly the lower jaw does the work of the 
transverse bar, and also of the lower jaw, of the complainant's patent. 
The doubt is whether it should bè considered as erabodying both a jaw 
and a transverse bar, or should be deemed a single dievice which dis- 
penses with one élément of the combination claimed. If the claim had 
been one for the lower jaw and the pulleys, substantially as' described, it 
wouid hâve appropriately specified the covnbination described in the 
patent, and would hâve coyered in terms the combination of the défend- 
ant. The transverse bar of the patent is nothing but a pulley carrier. 
The movable jaw of the defendant's apparatus is a pulley carrier, besides 
being a jaw. It supports the pulleys in the requisite location as respects 
the fixed jaw, which is the only office of the trànsverse bar of the pat- 
ent. If the transverse bar of the patent had been called a "pulley car- 
rier" in the claim, the movable jaw of the defendant's apparatus would 
answer the descriptive term. The lower jaw of the defendant's combina- 
tion does the work of transferring the cable from the gripping jaws to the 
pulleys, and enables the pulleys to support and carry the cable when the 
jaw is lowered, and hold it in such a relation to the two jaws that the 
lower jaw, when raised again, will restore the contact of the cable with 
the upper or fixed jaw, precisely as does the lower jaw of the combina- 
tion of the patent. The only différence between the two gripping de- 
vices is that the pulleys in the defendant's device are connected with the 
movable jaw, while in the device of the patent they are connected with 
the fixed jaw, and in the patented devices the movement of the lower 
jaw to release the cable is a vertical movement both as respects the fixed 
jaw and the pulleys, while in the defendant's apparatus the movement 
of the lower jaw is a vertical movement as, respects the fixed jaw, but 
not as respects the pulleys. Thèse are merely formai différences. They 
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do nbtlii volve 'any inventive thought, and' are immatériel as respects the 
fuûction and mode of opération pf the parts of the conibination. The. 
nsual decree forari injunction and accoUnting is ordered for the eomplain- 
ant. 



PennsylVanià Diamond Deill Co. v. Simpson et al. 

{Circuit Court, W. S. Pennsyhania. June 13, 1889.) 

Patents for Invbntions— Injunction — Contempt. 

"VVhere, upon motion after final decree in favor of the plaintifE in a patent 
cause for an attachment against the défendant for contèmpt, it appears that 
the device, thé use of which is alleged to be a violation of the injunction, la 
made under a patent granted since the decree, and it is not obvious that the 
différences, between it and the pl^aintiff's device are colorable or iminaterial, 
and the question of infringement thus raised is new, and demanda an inquiry 
into the state of the art prior to the plaintifE'a patentj and also iiivolves the 
construction of the claim of that patent, — the motion will be denied, and the 
plaintifl left to asaert his rights by an original suit. 

Sur motion for an attachment against the défendants for contempt, in 
violating the injunction granted at final hearing. 
0. G. Freli-nghiiysen, for the motion. 
Edwin T. Mce, contra. 

AcHESON, J. The claim of the patent sued on (the Frisbee patent) is 
in thèse words: 

"ïhe combination, operating substantially aa described, of an annularcore- 
lifter and a tube or ring constructed with a tapering recess in its inner sur- 
face. " 

The described opération isthis: 

"In opération, as the bit excavates the rock and the core enters D, [i. e., 
the core-lifter,] the latter ârst becomes stationary on the core, and is then 
forced over it by the shoulder ôf the recess, C, the tube, B, revolving round 
D till the required depth is reached. When the drill-rod is withdrawn, D is 
forced towards the small end ofthe recess, clamping the core more flrmly as 
the tube, B, recèdes, until it détaches the core from the solid rock." 

The court has heretofore adjudgèd that the défendants infringed this 
patent by the use of the Case Core-IÀfter, in vvhich the court found a com- 
bination substantially the sàmO as Frisbee's, operating substantially in 
the manner described in his patent. Upon référence to the opinion of 
the court (29 Fed. Rep. 288)'it will appear that this décision was put, 
not simply upon the ground that the two devices, when in position to 
aet as core-lifters, opèrated iù the Bame way, but in part upon the addi- 
tional facts that during thè opération of boring each device clasped or 
hugged the core, and was forced over it by the shoulder ofthe recess; 
that in each the tubular rod rèvolved freely around the core-lifter untij 
the desired depth was reached; atid that each was wedged tightly in the 
tapering recesÈ by the upward pull of the drill-rod. But the core-lifter 
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now employed by the défendants, and the use of which, the plaintifF in- 
sists, is a violation of the injunction, is a device described in and cov- 
ered by letters patent subsequently granted to Albert Bail, being No. 
366,913, dated July 19, 1887, upon application filed November 13, 
1886. In mode of opération this latter device différa from the Frisbee 
core-lifter, and also from the Case device, in two particulars: First. 
During thé work of boring, the Bail device does not embrace or come in 
contact :>vith the core, but by an outward spring pressure clings to the 
tube or core-barrel, and partakes of its rotary motion. Secondly. The 
Bail core-lifter is not forced towards the small end of the recess by the 
withdrawal of the drill-rod, but is driven into the conical chamber, and 
thus made to grasp the core by hydraulic devices brought into action by 
the operator in charge of the boring machine. Now, I am not prepared 
to déclare that thèse différences are colorable or immaterial. They are 
not obviously so. The décision of the question of infringement, hère 
for the first time raised, demands an inquiry into the state of the art 
prior to Frisbee's invention, and involves, too, the construction of the 
daim of bis patent as limited by the phraseology "operating substan- 
tially as described." In cases of this kind a motion for an attachment 
is not granted unless the violation of the injunction is plain and free 
from doubt, {Refrigerating Go. v. Eastman', 11 Fed. Rep. 902; Sviith v. 
Halkyard, 19 Fed. Rep. 602,) and upon the whole I am of opinion that 
the question whether Ball's patented device infringes the Frisbee patent 
ought not to be determined upon such a motion as this, but only by an 
original suit. Pump Co. v. Manujacturing Co., 31 Fed. Rep. 292. And 
now, June 13, 1889, the motion for an attachment for contempt is de- 
nied, without préjudice to any suit the plaintiff" may bring to test the 
question of infringement involved in this motion. 



Scott v. Four Hundeed and Fokty-Five Tons of Coal. 

(^District Court, D. Gonnecticut. June 39, 1889.) 

1. Salvagb — Compensation. 

A schooner laden with coal struck and sank in very dangerous water at the 
entrance of Long Island sound, only the main rail being out of water. The 
locality was an exceptionally bad one in which to save either vessel or cargo. 
Libelant, the owner of a wrecking equipment, oflered to save the top-hamper 
for 50 per cent, of its value, if successful, and subsequently offered to save it 
for 40 per cent., if he côuld bave 75 per cent, of the cargo also as salvage 
service. The agent of the veBsel's owners accepted thia proposition. The 
libelant communicated this oflEer to the consignées and insurers, without re- 
ceiving any reply. Libelant took a lighter, a tug, and 13 men. and in 2 days 
had the top-hamper ashore safely. He secured the services of a large steam 
wrecking vessel, havingaforeman and two men, and with his own lighter and 
tug prOceeded to pump the coal out of the hull. After getting a small part 
out, by the aid of the carrent the vessel was raised and, with difflculty, 
gotten ashorq on the same day. Shortly afterwards the coal was removed. 
The top-hamper alone was worth |800 to |1,000, and the schooner and hamper 
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, wereworth $1,800 tQ 11,500, and thç co^l was worth |1,575. The owners of 

thevessel paid libelantlTOO niore thàh 70 percent, of his esUinate of toe value, 

aAd the insurére oflered him their iatérest In the cargo tôt $600. The steam 

wreCking vessel usu^ly .earned |100 per day, ma. libelant paid her owners 

, ,$600 for her services, whioh were indispensable to the saving of the vessel 

' 'and cargo. .HeZrf that, considèrmg' the pecuniary risk and expense incurred 

: by libelant, heshould receive; $1,000: for hîs salvage service upon the cargo. 

3. SAMB— APPOBTIOÎTMElJ'r. 

..' , While, as a gênerai rule. the same ratio of assesstçiçnt pf salvage service 
should be applied'tô ail the'property, the expense of sftvitigthe hnll and cargo 
beingsô much greaiter thanthat oonhécted with the'tpp'hamper, a higher rate 
of salvage should alsobeallowed. ; ,,r, 

S. Samb.,,., ■ ^ ,i ■'■; . ■ ,':,■,■■■,., 

Wl^etherthe vessel owners' agent Vas aiithorized, to contract on behalf of 
the otvhers of the cargo as to the rate of salvage or noti the dontract made by 
him, by which be gecured better terms for the vessel a.t the expense of the 
cargo ow;ners, tended to unfairness, and should not be enfprced. 

In Admiralty. 

Samueî Part, for libelant. 

Walter G. .M)2/«g,. for clainaant. 

SHIPMA.N, J. This is a libel for salvage. The gehooner Josiah White- 
house, bound from Port Johnston to Boston with 445 tons of coal, struck, 
about half past one o'çlock; onMonday morning, (April 29, 1889,) on 
the south-west part of, Race Point, the southwestern point of Fisher's 
island, at the entrance of Long Island sound. The night was dark, and 
there was a thick fog. The crew were compelled to leave the vessel. 
On the 29th and 80th there was a strong wind from the south south- 
west, and the sea was rougb... , The vessel bilged and sank, and the main 
rail was under water. Thelocality is rocky, and full of boulders, and 
is an exceptionally bad place from which to save a vessel or cargo. At 
this time the prospect of saving either was poor. On the morning of the 
30th Henry F. Kallock, the spécial agent of the owners, went to New 
London and saw the libelant, who is the owner of steara-vessels and a 
wrecking equipment, and makes wreck-saving his business, who offered 
to try and save the top-hamper for 50 per cent, of its value, if successful. 
On the evening of that day he said he would endeavor to save the top- 
hamper for 40 per cent., in case of success, if he could hâve 75 per cent. 
upon the cargo as à salviage service. This offer was accepted by Kal- 
loch, who had no express authority from the owners of the cargo, or its 
insurers. He telegraphed to the; consignées of the coal, but without re- 
ply. The libelant telegraphed to the shippers, olfering to save tlie cargo 
îbr 75 per cent, in case of success. They told him to telegraph the in- 
surers, which he did, and made the same offer. They made no reply. 
On Wednesday the libelant went to the wreck with a lighter and 1 tug 
and 12 men. They took ail the top-hamper from the wreck, carried it 
to New London, and on Thursday put it ashore. He telegraphed to 
Poughkeepsie for the steamer Chester, a large steam wrecking vessel, 
with a large steam pump, which could pump coal. This vessel reached 
New London on Friday evening, and on the next morning (May 4th) 
went to the wreck with the libelant's lighter and tug. The Chester had 
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two men and a foreman. The libelant had eight men. After pumping 
about 20 tons of coal from the 'stern of the schooner, the current, which 
is always strong at that part of the Race, struek her broadside. She 
swung off and was towed into New London on the same day. She was 
leaking. The libelant sent divers under her to ascertain her injuries. 
Steam pnmps were employed to prevent her sinking. On May 9th the 
coal was libeled, and was bonded and removed from the vessel on May 
lOth. The value of the top-hamper was $800 to $1,000. The value of 
the vessel and hamper was $1,200 to $1,500. The owners of the vessel 
settled with the libelant for $600. They paid more than 70 per cent, 
of the libelant's estimate of the value of the vessel. The value of the 
coal was $1,574.70. The insurers offered to sell the libelant their inter- 
est in the cargo, subjeet to bis lien, for $800. No other ofter of settle- 
ment was made. The Chester was accustomed to charge, and dîd charge, 
$100 per day from the time she left her wharf until she retumed to it. 
The libelant paid her owners $600 for her services. The undertaking 
upon which he entered was an expensive one, and with little promise of 
as complète and prompt success as he had, and could not bave been ac- 
complished without the aid of appliances sucli as wei'e on board the 
Chester. 

Without considering the question whether Kalloch had implied au- 
thority to represent the owners of the cargo, I think that the contract 
under which Scott reduced bis offer of 50 per cent, upon the top-hamper 
to 40 per cent. , upon condition that he conld bave 75 per cent, of the value 
of the cargo, if successful, was a contract which tended to unfuirness. 
If the agent, who particularly represents the owners of the vessel, is per- 
mitted to obtain b,etter terms for the vessel, by making a contract in re- 
gard to the cargo which is favorable to the salvor, such a negotiation, 
if allowed and sanctioned by the courts, would resuit in injustice towards 
the absent party. The court is therefore not obliged to carry out the 
agreement. The Vesla, 2 Hagg. Adm. 189; The Albion Lincoln, 1 Low. 71. 

At the same time the libelant should receive large compensation. He 
took a serions pecuniary risk upon himself. The expenses were onerous, 
and he was yery fortunate in saving the entire cargo. A very compétent 
witness for the complainant testified that $1,000 or $1,200 would bave 
been a fair contract price for the attempted services to vessel and cargo, 
without référence to a salvage service. Under ail the circumstances of 
pecuniary risk and expense tp the libelant, $1,000 isa proper sum to be 
allowed him for his salvage service upon the cargo. It is true that, "as 
a gênerai rnle,, the court will not assess a différent ratio of salvage upon 
différent parts of the property according to the labor expended upon 
those parts, although it may do so if the justice of the case reguires it." 
The Albion Lincoln,! Low. 71. The assessment of $1,000 upon the 
cargo is a différent ratio from that which the libelant accepted upon the 
top-hamper, but the large expenses oif the Chester were necessary to save 
the hull and cargo, while the services upon the top-hamper were far less 
expensive. I think that the justice of ine case requires that the différ- 
ence which the libelant recognized should be regarded, and that, if the 
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amount of salvage upon the cargo should be eut down to 40 or 50 per 
cent. , the resuit would be inéquitable. Let judginent be entered for the 
libelaiit for $1,000, and costs. 



l'HB BaRRACOUTA. 

Cttmming ef o/. f . Thh Barracouta. 
(District Court, S. D. New York. July 3, 1889.) 

SHIPPTNG ElLI, OT' LiADINO NEGUGENCE. 

CUorides having been shipped in barrels, instead of the usual carboys, 
on thelr arrivai a part was tound lost by leakage. The bill of lading ex- 
cepted liability for leakage, Held, that négligence in the ship must be shown 
to render the vessel liable for the loss, and, the cargo appearing to be well 
stowed, and no actual négligence proved, the libel was dismlssed. 

in Admiralty. Libel for loss of portion of cargo. 

Arnold & Greene, for libelants. 

Wing, Shoudy & Putnam and C. C. Burlingham, for claimants. 

Brown, J. The above libel is filed for the loss of a portion of the 
contents of barrels of chloride, and 20 kegs of sait on a voyage from 
New York to Trinidad, in December, 1887. The bill of lading excepted 
liability for loss from "leakage," "effectof climate," and "heat of holds," 
and forbade "liquida or goods capable of doing damage being shipped, 
without the nature of their contents being conspicuously marked on the 
outside of each package." It is évident from the testimony that the 
loss arose from leakage, and it is incumbent upon the libelant, therefore, 
to prove négligence on the part of the ship. The weight of évidence 
shows that such chlorides hâve heretofore been mostly shipped in car- 
boys. In this case castor-oil barrels were used, and between 600 and 
700 pounds were put in each barrel. The use of barrels, if safe, is 
doubtless much more economical and less subject to breakage. The 
évidence shows that barrels hâve been employed to some extent, while 
some large dealers are wholly ignorant of Such use, and testified that 
barrels were improper and unpafe packages. The correspondence be- 
tween the parties seems to indicate that the barrels in this case were tried 
to some extent as an experiment. Without regard to thèse circumstan- 
ces, however, I thiuk the libelants fail to establish any such négligence 
on the part of the ship, as is necessary to a recovery. The Invincible, 1 
Low, 225. The goods were well stowed in the hold, being undisturbed 
by a hurricane of gréât violence. Four barrels were found empty, or 
nearly so, when discharged, having the heads bulged outwàrds. The 
évidence also shows that the rest of thèse packages leaked, while the 
rest of the cargo in the hold Was in pèrfeût condition. There is ûo proof 
pf improper stowage, and the only reasoiiable inference that Can be 
drawn is that the barrels were infeu'fficient for the weight put into thëm, 
and for chemicals of such a quality as they contained. No négligence 
being established, the libel must be dismlssed, with costs. 
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DoYLE et al. V. Beaupré et al. 

{OireuU Court, N. D. New York. July 35, 1889.) 

RbmovaIj of Causes — ^Time of Application. 

Under act Oong. March 3, 1887, (as corrected by act Aug. 13, 1888, 35 St. at 
Large, 433,) giving a right of removal "at the time or any time before de- 
fendant is required by the laws of the state or the rule of the state court" to 
plead to the complaint, where défendant under the Code of Civil Procédure of 
New York was compelled to answer by October lOth an application for re- 
moval made November 19th, was too late, though under section 543 défendant 
might hâve filed an amended answer during that time. 

At Law. Application to remand cause. 

John N. Beckley, for plaintiffs. 

Townsend, Dyett & Einstein, for défendants. 

CoxE, J. The plaintiffs are citizens of New York; the défendants of 
Minnesota. The action was commenced in the suprême court of this 
state to recover $1,250. The complaint was served August 31, 1888, 
Under the provisions of the Code of Civil Procédure the time to answer 
this complaint expired October 10, 1888. An answer containing a 
counter-claim for $3,000 was served October 7th. The plaintiffs served 
a reply to this answer October 11 th. The cause was removed to this 
court November 19, 1888. The plaintiffs now move to remand upon 
the ground, inter alla, that the removal was too late. In this position 
they are right. The provision of the Code (section 542) permitting 
pleadings to be amended does not aid the défendants. The language of 
the act of March 3, 1887, (corrected by the act of August 13, 1888, 25 
St. a,t Large, 433,) which provides that the cause may be removed to 
the circuit court "at the time or any time before the défendant is required 
by the laws of the state or the rule of the state court in which such suit 
is brought to answer or plead to the declarixtion or complaint of the 
plaintiff," is clear and explicit. It cannot be construed to mean that 
the cause may be removed at any time before the expiration of an indef- 
inite period contingent upon an answer containing a demand for affirm- 
ative relief and a reply thereto. The time to answer the complaint ex- 
pired October lOth. In default of an answer on that day the plaintiffs 
were entitled to judgment. An answer having been served, the removal, 
40 days afterwards, was too late, notwithstanding the fact that during 
that period the défendants might hâve served an amended answer. 
Manley V. Olney, 32 Fed. Rep. 708; Dwyerv. Peshall, Id. 497; Railroad 
Co. v. Houston, Id. 711; Wedekind v. Southern Pac. Co., 36 Fed. Rep. 
279; Coal Go. v. Wdler, 37 Fed. Rep. 545; Hurd v. Gère, 38 Fed. Rep. 
537; Lodchart v. Railroad Co., là. 274; Dixon v. Telegraph Co., Id. 377; 
Kaitel v. Wylie, Id. 865. The motion to remand is granted. 
v.39F.no.5— 19 
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EiDDLE ei al. V. New Yoék, L. E. & W. R. Go. 

(Circuit Court, W. V. PennsyUania. July 9, 1889.) 

CoTJBTS— Pedkkal Jurisdiction— Inhabitant of District— C0B.P0BA.TI0N8. 

Where a corporation, created by the laws of one state, by its offlcers or 
agents, cornes ihto a juaicial district of another state, and tnere carries on 
business, — for exam^sle, opérâtes lines of railway therein and bas there an 
agent upon whom, underthe laws of tbe latter state, process may be served, 
— It is an inhabitant of said district, withiti tbe meaning of the act of congresa 
of March 8, 1887, and is suable in the circuit court of the United States of said 
district. 

Sur Motion to Set Aside the Service of a Writ of Summons. 

Georgfe SWras, Jr., for the motion. 

James L. Black, contra. 

Before McKennan and Aciieson, JJ. 

Per Curiam. This is an action brought for the recovery of damages 
for the alleged violation by the défendant, The New York, Ijake Erie & 
Western Railroad Company, of the act of congress to regulate commerce, 
approved February 4, 1887. Two of the plaintiffs are citizens of the 
state of Pennsylvania, and one of them is a citizen of the state of Illi- 
nois, and the défendant is a corporation constituted under the laws of 
the state of New York. The ground of the motion to set aside the serv- 
ice; of the Writ of sutamons is that the défendant corporation "is not an 
inhabitant of the Western district of Pennsylvania; and that this court 
has therefore no jurisdiction in said case as against the said company." 
In support of the motion the défendant relies upon that clause of the act 
of congress, approved March 3, 1887, (24 St. at Large, 652,) and re-en- 
acted August 18, 1888, (25 St. at Large, 433, 434,) which provides as 
follows: 

"But no person shall be arrestéd in one district for trial in anotlier in any 
civil action before a circuit or district court; and no civil suit sliall be brought 
before either of said courts against any person by any original process or pro- 
ceeding in any other district thanthat whereof he is an inhabitant, but where 
ttie jurisdiction is founded only on the fact that the action is between citizens 
of différent states suits shall be brought only in the district of the résidence 
of either the plaintiff or the défendant. " 

The marshal's return shows that the défendant company was sum- 
moned by service upon "Samuel Woodside, agent of said company, at 
their office in the city of Pittsburgh;" and the plaintiffs' statement of 
daim, which for the présent purpose must beaccepted as true, sets forth 
thai> the défendant company is doing business in the Western district of 
Pennsylvania, and has a permanent office in the city of Pittsburgh, in, said 
district, with an officer or agent duly appointed thereto in charge of the 
defendant's business; that under certain recited written traffic contracts 
it acquired and possesses the right to transport freight over the lines of 
the Pittsburgh & Lake Erie Railroad Company, which in part are lo- 
cated within said district; that the defendant's own railroad is in part 
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construeted within said district, and bas for years past been, and is now, 
opèrated by the défendant company, with offices established thereon and 
officers appointed thereto, regularly and permanently in charge of the 
business on said line of road; and, further, that the défendant is, and 
from abont May 1, 1883, bas been, the lessee of the New York, Penn- 
sylvania & Ohio Railroad, which in part is construeted through said dis- 
trict, and that the same bas since been, and now is, opèrated by the de- 
fendant company, with offices permanently established thereon , and of- 
ficers duly appointed theretOj in charge of the business thereof. Such 
being the facts, we are called upon to décide whether the défendant com- 
pany is exempt from suit brought in this court. 

Without undertaking to cite the numerous cases (fédéral and state) 
bearing upon the subjeot, we think we are safe in saying that it is now 
firmly settled that when a corporation created by the laws of one state 
voluntarily cornes, by its officers or agents, within the jurisdiction of an- 
other state, and there engages in business, it becomes amenable to the 
process of the courts of the latter state, if the laws thereof make provis- 
ion to that effect. In one of the cases (Insurance Co. v. Duerson, 28 
Grat. 630) it was declared by the court of appeals of Virginia that the 
corporation, for the purpose of being sued, is to be considered as having 
a domicile in the state where it has thus voluntarily located; and in the 
case of Insurance Co. v. Woodworth, 111 U. S. 138, 145, 147, 4 Sup. Ct. 
Rep. 364, the suprême court of the United States did distinctly hold that a 
company incorporated in one state, by doing business and having an agent 
upon whom service may be made in another state, may there acquire 
another domicile, so as to give locality there to a debt on a policy of In- 
surance as the foundation of administration in the latter state. That the 
défendant Corporation is suable in the courts of Pennsylvania, and that 
such service as we bave in this case would be a good service in the courts 
of the state, is undeniable. Hagerman v. Slate Co., 97 Pa. St. 534; Act 
March 21, 1849, (Purd. Dig. 355.) What good reason, then, is there 
for exempting the company from suit in a fédéral court sitting in Penn- 
sylvania? Can it be supposed that such was the intention of congress? 
Under previous laws a person was suable in any district in which he 
might be found. Althougb he might bave been a mère sojourner in, or 
was simply passing through, the district, he was liable to be served 
therein with process from a fédéral court. This was the mischief which 
congress intended to remedy by omitting from the act of 1887 the words 
"or in which he shall be found." But, clearly, under the provisions of 
the act of 1887, if a citizen of a state, without changing, or intending to 
change, bis citizenship, becomes an inhabitant of another state, or, in 
other words, bas his domicile or fixed résidence therein, he is suable in 
the latter state by original process from a fédéral court. Parker v. Over- 
man, 18 How. 137. Now, in our judginent it was not the intention of 
the act to make any distinction in respect to liability to suit between 
natural persons and corporations. As a corporation is a "person" within 
the meaning of the act, so, also, may it be an "inhabitant." 

Under the facts of this case we are clearly of the opinion that the de- 
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fendant corporation is an inhabitant of the Western district of Pennsyl- 
vania, within the meaning of the act of congress of 1887, and theveforô' 
that this court has acquired lawful jurisdiction of this suit. We are 
aware that our conclusion is at variance with that of Judge Lacombe 
in FiUi V. Railroad Co., 37 Fed. Rep. 65, but, on the other hand, we 
are in accord with the décision of Judge Maxey in Zambrino v. Railway 
Co., 38 Fed. Rep. 449, and we may add that the opinion in the latter 
case is so full in the citation of authorities, and the reasoning of the 
learned judge in support of the jurisdiction of the court is so convinc- 
ing, that we deein it quite ùnnecessary for us to discuss the question any 
further. And now, July 9, 1889, the motion to set aside tiie service of 
the writ of summons is denied, and it is ordered that the time for the 
défendant to answer the plaintifFs' statement of claim shall run from this 
date. 



Snyder's Adm'es V. McComb's Ex'x.^ 
(Circuit Court, D. Delaware. July 8, 1889.) 

1. Trusts — Déclaration — Evidence. 

A. liad made at B.'s request a déclaration of ti-ust of certain shares of stock 
in favor of C, stating in tlie déclaration that it was in accordance with an 
" arrangement between A., B., andC. " This arrangement was shown to re- 
late to another matter. Afterwards, when preased by C. , A., while not re- 
pudiating the trust, asserted C'a interest to be a qualifled one, subject to 
B.'s debts. The évidence showed that, while A. may hâve considered hia dé- 
claration a qualifled one, it was not so treated by B. or C, and that C. refused 
to acquiesce in the statement that it was so. Held, that an absolute trust was 
established. 

3. Same — Bar bt Lapsb oif Time. 

Where an express trust created by act of parties has been admitted by the 
trustée to exist, but with a qualification, there has been no adverse possession 
and the trust is not barred Idj lapse of time. 

3. Same — Liabilitt 0"f Thtistbb. 

The trustée of certain shares of stock sold very advantageously other sliares 
of the same stock standing in his own name, and transferred the trust stock 
to same parties without considération. When urged subsequently by the 
cestui que trust, -w^oïa. he had not informed of either transaction, to dispose 
of the trust stock, he, although in a position to know that its value would in a 
f ew days be only nominal, dissuaded him from selling, alleging its great value. 
Ileid, that the trustée wasliable for want of full and faithful performance of 
trust, and that the cestui que trust was not compeliable to reçoive worthless 
shares in satisfaction. 

4. Same — Mbastjre of Liabilitt — Corporation Stock. 

A trustée, who has in bad faith prevented a sale of his trust stock while it 
was of value, is liable to his cestui que trust, in the absence of proof of market 
value of shares when the sale could hâve been made, and of the receipt of 
any dividends or interest by the shareholders for the amount paid in, with 
interest, from the time the trust was acknowledged. 

5. Same — Corporations — Stock — Evidence of Value. 

A sale of stock under conditions, among others, that the vendor would re- 
ceive it back at an advanoed pxice, and offers to purchase and statements of 
value, intended evidently only to inflate the stock, are not évidences of value. 

iReported by Marks Wilks Collet, Esq., of the Philadelphia bar. 
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6. Same — Action to ËisrFOKCB — Res Adjudicata. 

An actionliadbeenbrouglitby complainants' décèdent againstrespondent's 
décèdent in another court, on an alleged contract by the latter that, having 
in his ban ds $45,000 belonging to complainants' décèdent, he would, on con- 
sidération of its not being then withdrawn, purchase a certain number of 
shares of a corporation for him with it, and, if at any time requested, would 
take back the shares and repay the money. The issues of fact being the ex- 
istence of the contract, and of considération therefor, and being negatived, 
held, that this action, though between privies of the présent parties, was 
not for the same cause of action as a suit to enforce a trust, and that the com- 
plainants were net estopped by the doctrine of res adjudicala. 

7. Same. 

The refusai of the court, in the former action, to exercise its discrétion, 
conferred by législature, and change the déclaration into a bill in equity, the 
suit being dismissed without préjudice to entry of new suit to enforce the 
trust, the question hère involved nowhere appearing, does not estop the com- 
plainants. 

In Equity. 

The bill states, in substance, that Henry S. McComb, in his life-time, 
held 800 shares, of the value of $1,000 each, in the Southern Railroad 
Association, as trustée for C. Brown Snyder, and that he failed to ac- 
count for them, having converted them to his own use; and this suit is 
now brought to obtain a decree establishing the trust, and for the pay- 
ment by the défendant of the value of the stock with its dividends, ac- 
cretions, etc. , including an order for an accounting. The history of the 
création of the alleged trust is a very brief one. 

On the 30th of June, 1868, an unincorporated company, called the 
"Southern Railroad Association," was formed by McComb and others, 
with a capital of $1,500,000. Among the subscribers to this capital 
were Henry S. McComb, for $415,000, Josiah Bardwell, for $100,000, 
and Henry S. McComb, trustée, for $60,000. The capital was soon 
afterwards increased to $2,000,000, and on January 14, 1869, the Com- 
pany was incorporated under its original name by an act of the législa- 
ture of Tennessee, and was organized under its charter on the 2lBt of 
the same month, with McComb as président. The following correspond- 
ence between Bardwell and McComb relates directly to, and contains the 
first acknowledgment of, the trust in favor of Snyder: 

" My Bear McComh : Will you please acknowledge that you hold in 'the 
Southern Ass'n,' as trustée for [the benefl't,] or, rather, for C. B. Snyder, that 
am't of stock wli. you held as for me, Mr. Snyder having tvvo months since 
pd. me its cost and interest. 

"l'ours, truly, J. Bardwell. 

''Boston, Nov. 12, 1869." 

"Office of II. S. McComb, Wilmington, Del., ÎTov. 22, 1869. 
"Josiah Bardwell, Esq., care of F. Skinner cfc Co., Boston—DEAU Sir: I 
send this (acknowledgment as trustée) the tirst leisure moment after the re- 
ceipt of your letter, and it it is not in conformity with your wishes in uny 
maniier j)lease return it to me with such instructions tobe carried out as you 
shall see disposed to riiake. 

" Yours, truly, H. S. McCojib. M." 

une following is a copy of the paper inclosed in McComb's letter: 
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"To whom it may oonaern: , Ihereby acknowledge to hold in the Southern 
Kailroad Association, as trustée for C. B. Snyder, under an arrangement with 
Josiah Bardwell, an original subacription of sixty tliousand dollars^ on wtiich 
seventy per cent, lias been paid. This notice is in conformity with an ar- 
rangetta'ent made some two months ago between Josiah Bardwell, C. B. Sny- 
der, andmyself. H. S. MoComb, Trustée." 

Où thi^' acknowledgment is à mémorandum in Bard,well's handwriting, 
"ReceivedNov..23, 1869.»' ': 

George Gray, Wm. 0. SpTVMnce, and Wm. 0. Wilson, for complainants. 
Bâtes, & Hairington and Wayne MçVeagh, for défendant. 
Before Brablev, Justice, and Wales, j. 

Wales, J., (after stating thefads as above.) It is not denied that this 
acknowledgment by McComb, at the time it was made, created a trust of 
some sort in favor of Snyder, but it is clairaed, on behalf of the défend- 
ant, that the iright of Snydej to a bénéficiai interest ini the trust stock was 
subject to prior liens or incumbrances for advances made by McComb, to 
Bardwell yhich were far in excess of the value of the stock, both at and 
subséquent to the date of thè:acknowledgment; in other words, that Snj'- 
der's interest in the stock was a contingent one, depending on the pay- 
ment of certain claims held by McComb against Bardwell, who was the 
original cestùigue trust, and that the^e claims haye never been paid. An 
issue of fact is thus presented whieh can be determined only by a review 
of the évidence ; but, before entering upon any discussion of disputed 
facts, a preliminary statementofuncontrovertedmattersinthe cause will 
materially shorten such discussion, and render it more intelligible, 
There is no évidence that McComb ever repudiated or disclaimed this 
déclaration of trust. He did, however, when threatened with a suit, as- 
sert that Snyder's interest was only a qualified one, as before stated. 
The assessments on the subscription for, the trust stock, as far as there is 
any évidence on that subject, were paid by Bardwell; and certificates 
Nos. 157 to 164, inclusive, for 800 shares, (increased from the original 
600 by the increase of the capital of the association,) were issued to 
Henry S. McComb, trustée, October 6, 1870, and thèse shares stood in 
his name as trustée at the time of his death, December 30, 1881. On 
November 8, 1871, McComb sold and transferred 5,000 shares of the 
Southern Railroad Association, belonging to himself, to the Pennsylva- 
nia Company, at $125 per share, and on the same day transferred to the 
same company 5,000 other shares of the stock, including those standing 
in his name as trustée. Upon the face of the transaction the transfer of 
the second 5,000 shares was made without any money considération , and 
solely for the purpose of giving to the Pennsylvania Company the con- 
trolling management of the association ; but by the terms of his agree- 
inents with that company McComb parted with and surrendered the pos- 
session of the trustée stock for the time being. It was out of his posses- 
sion at the time of his death, and was delivered to his executrix by the 
Pennsylvania Company at about the time of the beginning of this suit. 
It does not appear that any dividends were declared on the trust stock. 
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or that McComb derived any profit from îts transfer to the company ex- 
cept that stich transfer may hâve directly or indirectly enhanced the price 
he received for hig osvn stock. The Southern Railroad Association was 
afterwards merged by consolidation in another company, ceased to hâve 
an independent existence after July 1 , 1874, aod thenceforvvard its stock 
had a nominal value only. The Consolidated lines went into the hands 
of a receiver, and were sold by virtue of foreclosure proceedings on a 
mortgage. The original object of the association was to obtain, by lease 
or purchase, certain main lines of railroad between Chicago and New Or- 
léans, and thus control a large, if not the principal, share of the busi- 
ness of transporting passengers and freight between those important cities, 
as well as between intermediate points. The schéma appeared to be 
feasible and attractive to the enterprising minds which conceived it, and 
to the men who united in its exécution, but it failed by reason of causes 
not necessary hère and now to relate. 

Approaching the more debatable portion of the testimony, thefîrstin- 
quiry relates to the understanding, or "arrangement," which was had 
among themselves, bj' McComb, Bardwell, and Snyder, in référence to 
the trust stock. McComb and Bardwell, acting independently , and some- 
times jointly, were large operators in railroad stocks and other securities, 
and their personal relations, judging from theletters that passed between 
them, were intiraate and cordial. In the early part of 1869 they were 
concerned in a joint spéculation in the stock of the Chicago & Rock Is- 
land Railroad Companj^ to which Bardwell contributed $45,000, and 
was to receive one-fourth of the , profits after ail the expenses had been 
deducted, as appears from the foUowing receipt executed by McComb ; 

"Apl. 22, 1869. 

"Received, Boston, April 22, 1869, of J. Bardwell, his three drafts of $15,- 
000 each, 30, 40, and 50 days date, on Strang and Snyder, New York, being 
in payment of one-fourth interest in 10,000 share transaction in the stock of 
the Chicago andBock Island Railroad Co., to be managed by .John F. Tracy, 
as agreed between myself and said Tracy, through Smith, Kandoiph & Co., 
of Kew York, as brokers for the account of myself and Bardwell. 

"H. S. MoCoMB." 

Annexed to this paper is the following mémorandum : 

"The three drafts mentioned in the foregoing receipt were paid by Strang 
and Snyder, and by theui charged to my account on their books, after the trans- 
action in the Chicago and Rock Island Railroad Company's stock was closed. 
The whole or no part of the money or interest was retnrned to me, but $42,000 
was apphed to tlie subscription to stock in the Southern Railroad Association, 
for which amount I hold H. S. McComb's receipt, as trustée, dated Nov. 23, 
1869. C. B. Snydeh. 

"Boston, January 23, 1870." 

Assessments on the subscription to the trust stock were paid by Bard- 
well prior to McComb's acknowledgment, as follows : 

July 8, 1868. 40 per cent, on $60,000, or - - - - $24,000 

Jan.10,1869. 10 " « « " ... 6,000 
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, , , . (Stock increased 33 per cent, or to ?80,000.) 

Jah. 2, 1869. 5 per cent. " $80.000, " - - - , $4,000 

Marcha, 1869. 5 " " « « . . . 4^000 

Sept, 20, 1869. 5 " " " " - - - - 4,000 

This statetnent shows that up to November, 1869, $42,000 had been 
paid on the trust stock, and corresponds with the aoknowledgment of 
trust made by McComb. In réply to a letter dated October 25, 1873, 
written by E. F. Cutter to McComb, inquiring, "Are the interests of F. 
S. & C. in the Southern R. Rd. Association, on which you advanced 60 
M., still intact, and are they worth the loan and principal? How does 
the 60 M. of Mr. Snyder's stand affected?" McComb wrote, two days 
later: "The South'n R. R. Association stands ail right, and everybody's 
interest stands upright and square." Later on, on June 3, 1874, Sny- 
der applied to McComb for $30,000, either by way of payment, on ac- 
Gount, for the trust stock, or as a loan, with the suggestion that Mc- 
Comb could reimburse himself from the sale of Consolidated bonds. 
Bardwell urged McComb to cornply with Snyder's request, but McComb 
declined. It is évident, from the letters which passed between Mc- 
Comb and Bardwell and Snyder, at the time of this application, that 
both Bardwell and Snyder understood and believed that Snyder's in- 
terest in the trust stock was represented by $42,000, and that Snyder 
was entitled to at least that much of its value, without making any 
allowance for the claims of other parties. Being further pressed for 
nioney by Snyder, McComb wrote to him on July 21, 1874, that he 
(McComb) held the trust stock as collatéral for advances made to Bard- 
well and F. Skinner & Co., "which advances more than cover ail this 
stock." In the same letter, however, McComb olfered to send Snyder 
$30,000 Southern Railroad Association paper, on condition that Snyder 
would surrender to him the written aoknowledgment of the trust. Sny- 
der replied to this that "F. Skinner & Co. never had any interest in 
the money you receipted to me for as trustée ; neither had Mr. Bard- 
well, except that I agreed to share the profits of the transaction with 
him after receiving the principal and interest at 8 per cent, per an- 
num ; and it was as much to help him as rnyself that I asked you for 
an advance. I cannot entertain your offer for a moment, but I will 
assign my interest to parties who will take what they are entitled to ; 
no more, no less." The statement of Snyder's account with F. Skin- 
ner & Co. is produced in confirmation of what Snyder had written to 
McComb : 

"Boston, Novem. 20, 1874. 

"C. B. Snyder, Ssq — Dear Sir: On the 4th of August, 1869, we received 
the sum of $44,709.38, and paid as foUows: 

June 29, 1869, - - - - - - $37,580 00 

Octo. 1, " - - - - - - 2,306 44 

Aug. 25, 1870, - - - -, - - 4,100 00 



$43,985 44 
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—and Mr. BardwelPs note, due Sept. 2, 1870, for $4,172.58, lays under pro- 
test, as far as we know. The above receipt and payments being on aceount 
of your subscription to the Southern R. Ed. Association. 

"Yours, truly, Edm'd F. Cuttek, of F. Skinner & Co." 

Towards the close of the year, 1869, Bardwell became financially em- 
barrassed, although as late as September 15, 1869, McComb had written 
to him: 

"The net of your aceount is $36,719.80, from which deduct payment of 
$2,500.00, leaving due you, and subject to call, $34,219.80. Shall I pay your 
trustée call S. E. E. A., due the 20th inst. ?" 

On November 18, 1869, Bardwell executed a power of attorney to 
transfer his own stock, 1,333 shares, in the association. The witnesses 
Cross and Marsh testify to conversations had at différent finies in the 
years, 1873, and 1874, between McComb and Snyder, in which McComb 
represented the stock of the association to be of great value, and advised 
Snyder not to part with his interest. Henry Mulliken, another witness 
for the complainants, acquired an interest in the association, in 1868, for 
$10,000, which eventually represented 174 shares of stock, for which 
McComb, in the spring of 1873, offered him $26,000, and in the autumn 
of the same year $17,000, both of which offers were declined. 

The testimony for the complainants, of which a gênerai outline has now 
been given, peints tothe conclusion that theacknowledgments of Novem- 
ber, 1869, created an unqualified trust in favor of Snyder for atleastthe 
quantity of stock represented by $42,000; nor is there any évidence to 
the contrary, excepting the unsupported statements of McComb, which 
were founded on a misapprehension by him of his arrangement with Bard- 
well and Snyder. A court of equity would hesitate to enforce a déclara- 
tion of trust, absolute on its face, if it was intended by the déclarant, 
with the knowledge and consent of the cestui que trust, that the interest of 
the beneficiary was a qualifiod one, and subject to weli-understood con- 
tingencies; but hère there does not appear to be a reasonable doubt that 
Bardwell and Snyder believed that Snyder was to be the beneficiary of 
the trust stock for the arnount of money which he had paid Bardwell 
for it, without qualification, and the expressions used by McComb, in 
declariiig the trust, import the same thing. Col. McComb was a man of 
superior intelligence and capacity, possessed of a large expérience, aûT 
quired in the management of extensive business opérations of dififerent 
kinds, and was fuUy compétent to protect his own interests on ail occa- 
sions; and if he failed, in this instance, in making this déclaration of 
trust, to guard against the loss of a collatéral security , while he may hâve 
deceived himself, his fault or mistake cannot be allowed to deprive an 
innocent person of his rights. Bardwell requested him to " acknowledge 
that you hold in the Southern Assn. , as trustée for [the benefit,] or rather, 
for G. B. Snyder, that amt.of stock wh. you held as for me, Mr. Snyder 
iiaving two months since pd. me its costs and interest." McComb, in 
sending the required acknowledgment, wrote to Eardwell that "if it is 
not in conformity with your wishes in any manner, please return it to 
me with such instructions to be carried out as you shall see disposed to 
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make." It will be oTyserved that Bardwell made i» allusion tOaiiy pre- 
vious bargain of arrangement, bnt asked for a simple àckïïowledgment, 
which McCQmb madé m bis bwn way; but proposëd to put it in'afty 
other form th'at Bardwell might direct. The deatb Of Bardwell, in Oc- 
tober, 1875, bas deprived both parties to,the présent sait of bis évidence 
on tbis màtter, except what may be gleaned from bis letters to McCoïnb; 
and whaihe tbougbt of the nature of Snyder's interest in the trust stock 
may be seen frora one of those letlers, dated June 24, 1874, in which he 
wrote: 

"Bear General McComh: I make transcript of memorandam for Snyder's 
beneflt, undertaking to carry eut myself the verbal agreement I made with 
you: 6 notes for $5,000 each; Southern Eailroad Association, 4 mos., and 2 
ifor $5,000 each, your indorseraent, you to hâve the $42,000 Snyder's as col. 
security, and I wilI send you the satisfactory papers. I think you will send 
them to my çare for Snyder * * *. Truly yours, J. B." 

Tbis does not look as if Bardwell believed that Snyder's interest was 
subject to any lien or incumbrance, or be would hardly hâve proposëd to 
McComb to accept the trust stock as collatéral security for furtlier ad- 
vances. The reading of the whole correspondence prompts several ques- 
tions. Why sbould a capable and experienced man like Col. McComb 
bave made a déclaration of trust, for the benefit of Snyder, in property 
which was already beld by McComb as collatéral security for more than 
it was worth? Did McComb and Bardwell contrive to deceive Snyder, 
by luring him into the belief that the money which he had lent to Bard- 
well was safely secured by its investment in the trust stock ? Or did 
McComb endeavor to allay ail suspicion on the part of Bardwell and Sny- 
der by writing to Bardwell that, if the form of the acknowledgment was 
not entirely satisfactory, he would reforin it in any manner to please 
Bardwell? To answer thèse questions consistently with the theory of 
the défense, that Snyder's interest was only a contingent one, would, in 
the light of ail the testimony, reflect unfavorably on the intelligence or 
dn the good faitb of McComb. There is no impénétrable mystery about 
tbis trust. The only trouble is that ail the persons wbo were closely 
«onnected with and interested in the business are not bere to explain 
some of the minor détails, but, looking at the facts contained in the évi- 
dence and spread on the record of the case, there is sufficient proof to es- 
tablisb the trustas set forth in the bill of complaint. 

Having disposed of this branch of the défense, there remain to be con- 
sidered the plea of the statu te of limitations, and the défense of res adjw- 
dimia. It may be sufRcient to say that, as between a trustée and bis cestui 
que trust, an express trust, created by the act of the parties themselves, will 
not be barred by aiiy length of time, for, in such cases there is no adverse 
possession, the possession of the trustée being the possession of the cestui 
que trust. This is elementary law, not without modifications, it is true, 
but none of which are applicable to the présent case. Hill, Trustées, 
264, and the cases there cited; Prévost v. G-ratz, 6 Wheat. 497; Découche 
V. Savetier, 3 Johns. Ch. 216;, Goodrich v. PendUten, Id. 390. As already 
seen, there never was any disclaimer of the trust by McComb. He ad? 
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mitted it, with a qualification; and no statute has been referred to by 
which a trust, when once created, is barred by lapse of time. In fact 
this défense was not insisted on in the argument. 

But it was urged, with mUch ingenuity and with an imposing array of 
authorities, that the matters now in dispute between the respective rep- 
résentatives of McComb and Snyder hâve already Deen passed upon by a 
court of compétent jurisdiction, and are therefore res adjudicata, and are 
not now subject to be reviewed and decided anew by this court. To sustain 
this défense évidence has been introduced of two separate actions insti- 
tuted by Snyder against McComb, to recover the money which Snyder 
advanced to BardwelJ, and which went into the trust stocic in the hands 
of McComb. The first action was brought in the suprême court of the 
state of New York, June 26, 1875, and was discontinued, January 19, 
1876. The second action was begun, October 26, 1875, in the suprême 
judicial court of Massachusetts, was heard by that court without a jury, 
and resulted in a judgment in favor of the défendant, December 23, 1878. 
The amended déclaration in the Massachusetts action set forth that in 
July, 1869, the défendant having in bis hands the sum of $45,000 be- 
longing to the plaintifî, promised the plaintif?, for the considération of 
leaving this money in defendant's hands, that he would purchase there- 
with a number of shares in the capital stocii of the Southern Railroad As- 
sociation, and would cause certificates for said shares to be issued to the 
plaintifF and to be delivered to him, and, further, that he would at any 
time, when requested, take the said shares from the plaintifF and pay 
him the sum of $45,000, with interest at the rate of 7 per cent. The 
déclaration further complains that, relying on the defendant's promises, 
the plaintiff allowed the défendant to retain the sum of $42,000, but that 
the défendant neglected to purchase the stock or to perform bis promises, 
etc. The issues of fact tried in that case were whether the plaintiff and 
défendant therein made the contract declared on, and whether there was 
any considération for such a contract. The defendant's counsel negatived 
both thèse propositions, and relied on the acknowledgment of trust to 
disprove the contract, contending that an action at law would not lie on 
such a paper, beCaUse the only scope and effect of such acknowledgment 
were to create a trust, for the enforcement of which a remedy must be 
had in equity. Before judgment was rendered, a motion was made on 
behalf of the plaintiff to couvert the déclaration into a bill in equity, under 
the provisions of a Massachusetts statute which authorized the suprême 
judicial court of that state to change a suit at law into a proceeding in 
equity, at the discrétion of the court, if such change be necessary to ena- 
ble the plaintiff to sustain the action for the cause for which it was in- 
tended to be brought. The court denied the motiotlj presumably on the 
ground that the action at law had no relation to the establishment of a 
trust; but, whether such was the reason or not, the court exercised its 
discrétion in refusing the motion, without préjudice to the right of the 
plaintiff or to his représentatives to bring an independent suit in equity 
to enforce the trust and compel its proper exécution. The opinion of the 
court mafces no part of the record of the judgment, and it nowhere ap- 
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pearsthat the question involved in the présent snit was considered or de- 
cided :by thatcourt.. Myich testimony was given on tlie trial by McComb 
and Snyder, but their testimony was in relation to the existence of the 
contract hetween them as deelared on, and not fqr or against the estab- 
lis}iment of a trust, which is the issue made by the bill and answer in the 
cause now before this cpu^t. Moreover, at the time of the trial in Mass- 
achusetts, Snyder was ignorant of important facts which are vital to the 
support of the présent suit, and which were not discovered until after his 
death, partieularly of the transfer of the trust stock to the Pennsylvania 
Company, in 1871, and of the profitable sale of McComb's own shares at 
the same time; nor had he.knowledge of the value of thèse shares, which 
were not quoted in the stock exchange, or placed on the market for sale. 
Res adjudicata cannot be pleaded as a technical estoppel, or be introduced 
in évidence as conclusive, per se,, except where there is both identity of 
parties and identity of cause of action. The rule laid down in the 
Duchess of Kingston'' s Case, 2 Smith, Lead. Cas. (8th Ed.) pt. 2, p. 785, 
is the accepted law on this subject, " that the judgment of a court of 
concurrent jurisdiction, directly upon the point, is, as a plea, a bar, or 
as évidence, conclusive between the same parties, upon the same matter, 
directly in question in another court." The same parties who were liti- 
gants in the Massachusetts case are represented hère by their privies in 
law; but hère the cause of action and the thing sued for are différent. 
In the former case the cause of , action was an alleged contract; hère, the 
object of the suit is to establish a trust. The acknowledgment of the trust, 
which is the basis of the présent suit, was used to def'eat the action on 
the contract. It thus becomes periectly clear that the former judgment 
cannot, under thèse circumstances, be pleaded, or used, to bar or estop 
the complainants. The applicability of res adjudicata, as a plea or bar, is 
well explained in OromweU v. County of Sac, 94 U. S. 351, where the 
court say: 

"In ail cases, therefore, where it is sought to apply the estoppel of a judg- 
ment rendered upon one cause of action to matters arising in a suit upoii a 
différent cause of action, the injury must always béas to tlie point or question 
actually litigated and determined in the original action; not what might hâve 
been litigated and determined. Only upon such matters is the judgment con- 
clusive in another action." 

In determining the amount for which a decree should be entered, it 
must be remembered that Snyder^ during his life-time, never claimed 
more than the sum of $42,000, that also being the amount which Mc- 
Comb acknowledged to hâve been paid on the trust stock at the time he 
made the acknowledgment, and there is no proof that Snyder paid any 
assessments after that. It bas not been shown that the stock had an as- 
certained market value, or that the holders of it received any dividends 
or interest. The sale by McComb to the Pennsylvania Company was 
made on certain conditions, among which was one that he would, at the 
expiration of two years from the day of sale, if requested, take the stock 
back at an advanced price; and his statements of its value, in the prés- 
ence of Snyder and others, were made rather to inflate the stock by giv- 
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ing it a fictitious priée, than to name a figure at which lie would be will- 
ing to purchase. He, however, had the use of the money which belonged 
to Snyder by the assignment of Bardwelh It went into his estate, and 
has not been accounted for, he having always refused or evaded an ac- 
counting, and it is only équitable that it should be restored with interest. 

Beadley, Justice. I concur entirely with Judge Wales in the opin- 
ion just delivered. There is no question but that McComb held the stock 
in trust for Snyder. The déclaration of trust executed on the 22d of No- 
vember, 1869, is conclusive on this subject; and it is absolute, having no 
qualification whatever. The words are: 

"I hereby acknowledge to hold in the Southern Eailroad Association, as 
trustée for C. B. Snyder, under an arrangement with Joslah Bardwell, an 
original subscription of sixty thousand dollars, on which seventy per cent, has 
been paid. This notice is in conformity with an arrangement made some 
months ago between Josiah Bardwell, C. B. Sn3'der, and myself." 

Whatever may hâve been the conditions and qualifications of the trust 
existing while Bardwell had the bénéficiai interest, none are claimed in 
this déclaration as between McComb and Snyder. The plea that it was 
to be held by McComb as collatéral is an after-thought. No such idea 
was put forward uutil several years after the déclaration of trust was ex- 
ecuted. In ail the conférences that took place between McComb and 
Snyder about the stock, down to July, 1874, the former never suggested 
that he held it as collatéral, or that he had any claim on it. Collatéral 
to what? The pretense now is that it was to be collatéral to the debts 
that Bardwell, the original cestui que trust, owed to McComb. Then why 
was not that condition expressed in the déclaration of trust given to Sny- 
der? No réservation of any such right was made or hinted at. Besides, 
what debts of Bardwell was it to be collatéral for? Ail the debts that he 
might ever owe to McComb? Or only those which were due when the 
stock was subscribed for? The vagueness of the claim, as stated by Mc- 
Comb himself in his testimony, is strongly presumptive against it. What 
évidence is there that Bardwell owed a dollar to McComb at the time of 
the latter's death? It seems to me that this claim to hold the stock as a 
collatéral paramount to the interest of Snyder as cestui que trust is unsup- 
ported by any sufRcient proof. Assuming that the trust was an absolute 
one, it is clear that the stock has never been accounted for to Snyder or 
to his estate. The transaction in Chicago & Rock Island stock, in the 
spring and summer of 1869, does not aff'ect the case in the least, except 
as being the occasion, perhaps, on which Snyder advanced the money to 
Bardwell in considération of which the latter transferred ail his interest 
in the trust stock to Snyder. Besides, this transaction had ail passed 
before the déclaration of trust was executed. The relation, then, of trus- 
tée, pure and simple, being established against McComb, how can his 
conduct be excused? In Noveniber, 1871, he sold his own stock in the 
Southern Railroad Association to the Pennsylvania Company for $125 
per share, under agreement, it is true, to repurchase it at an advance at 
the end of two years, at the option of the Pennsylvania Company, — an op- 
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tion whîch Wé do not leam was ever exacted of hirti. Whilo tbus ad- 
vaiitageously disposing of his own stock, he did nothing of the kind with 
that which he held in truat for Snyder, and gave Snyder no notice or in- 
formation of what he had done with his own, but urged him and per- 
suaded him against his wishes to let the stock held in trust remain as it 
■was, alleging that it was very valuable, was worth twice its par value, 
and was a first-rate investment. Nor did he inform Snyder that, in his 
deal with the Pennsylvania Company, he had actually handed over the 
trust stock to that company to enable them to hâve fuU control of the 
opérations in prospect. In June, 1874, Snyder was hard pushed for 
nioney, and desired to dispose of the trust stock, and applied to McComb 
for that purpose. The latter urged him to keep it, and to put more 
money into the concern; said that it was a good thing, worth two for 
one, and ail that, never mentioning the fact that the stock was then out 
of his hands, and in possession of the Pennsylvania Company. This 
was in June, and yet, on the Ist of July of the same year, the Southern 
Railroad Association was merged into another company, which assumed 
its obligations, it is true, but left its stock out in the cold. McComb 
himself testified that since that day the stock had had only a nominal 
value. From the large share of control which McComb had in the affaira 
of the company it cannot be conceived possible that he was not fully 
aware of the changes to be made, at the very time when he was persuad- 
îng Snyder to hold on to the stock. It seems to me that there was not 
afaithful exécution of the trust on the part of McComb. He was in a 
situation to know everything that affected the value of the stock. He 
wàs one of the managers and manipulators, if not the principal manager, 
of the affairs of the association; He was on the inside, and, having such 
knowledge as this position gave him, he was bound to exercise entire 
frankness and good faith towards his cestui que trust. Instead of doing 
this, he kept up false appearances, gave glowing viewsof the value of the 
stock, discouraged every attempt to dispose of it, or to change it for some- 
thing else, kept secret the disposition of his own stock, and induced Sny- 
der to believe that the prospects of the association were of the most prom- 
ising character. However free from liability he may hâve been towards 
other stockholders, I think the course he pursued was unjustifiable, to 
say the least, in relation to Snyder, for whom he was trustée. 

I eoncur with Judge Wales in the opinion that the estate of McComb 
is liable to the complainants for the want of a fuU and faithful fulfillment 
of the trust on the part of Mr. McComb. I also agrée that, in the ab- 
sence of satisfactory proof of the value which the stock had during the 
period from 1870 to 1874, when it could hâve been advantageously dis- 
posed of, and when Snyder desired to dispose of it, but was prevented 
from so doing by the représentations of McComb, the amount paid upon 
it, with interest, is the most équitable and satisfactory award of com- 
pensation that can be made. It would be nO relief at ail to the (îom- 
plàinants to give them a dëcree for the spécifie stock. That haa long 
ceased to hâve any value. The complainants contend that they ought to 
be allowéd the same price which McComb realized for his own stock in 
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disposing of it to the Pennsylvania Company, to-wit, $125 per share. 
But that price is not a fair criterion of its value at the time. The sale 
was incumbered with an agreement to take the stock back at an advanced 
price, at the endof two years, if the Pennsylvania Company should so 
désire. Sales of this kind, in which the purchaser incurs nohazard, are 
often effected at fancy priées, and stock is subscribed which the party 
would never think of taking on his own responsibility and hazard. Be- 
sides, another agreement, raade at the same time, shows that the trans- 
action was not so much a sale as the joinder of stocks by McComb and 
the Pennsylvania Company for purposes of mutual profit. I also agrée 
that the offers made by McComb from time to time for portions of the 
stock are but slight proof of its value. He never purchased at those of- 
fers, and in one case, where the party a few days afterwards concluded 
to accept his ofïer, McComb replied that it was not an open one, and de- 
clined to take the stock. I think, with Judge Wales, that those ofi'ers 
were made to satisfy the holders of the stock that it was their interest to 
keep it. The plea of the statute of limitations, set up by the défendant, 
does not lie in this case. It is a case of pure trust, subsisting to this 
hour, and not denied. Had the trust been repudiated, the statute migbt 
hâve ruh from the time of such répudiation; but it has never been re- 
pudiated. The relief sought by the c^tui que trust is not a légal demand, 
but a purely équitable one, namely, recompense for a détérioration or un- 
lawful disposition of the trust-estate by the fault of the trustée, and an 
account of the proceeds or value thereof. The statute of limitations is no 
défense in such a case. Great lapse of time and unreasonable delay might 
be; but the présent suit is not amenable to that charge. Sufficient reason 
is shown for any delay that has oceurred. The secrecy observed by Mc- 
Comb in his transactions with the Pennsylvania Company, and the ig- 
norance in which Snyder and his représentatives were kept, are a suffi- 
cient answer tothe charge of lâches and unreasonable delay. The plea 
of re& judicata is equally untenable. Snyder sued McComb in an ac- 
tion at law upon an alleged agreement to take the stock off his hands at 
any time. That was the only issue tried. It was decided against Sny- 
der. The mère statement is sufficient to show that the question in that 
case was very différent from the question in the présent case. The décis- 
ion simply settled the point that McComb did not make any such agree- 
ment. It did not affect the trust on which this suit is based, nor the 
breach of trust which forms its gravamen. 

Let a decree be made for the complainants against the défendant for 
the sum of $42,000, with interest at 6 per cent, per annum from the 23d 
day of November, 1869, the date of the déclaration of trust. 
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JoHNSTON V. Statïdard Min. Co. et ol. 

(Circuit Court, D. GoloraOo. July 8, 1889.) 

Lâches— MmiNO Propebtt. 

Complainant claimed mining property under an agreement made seven years 
before suit brought, which was to become effectuai in tbe event of the other 
party tbereto prevailing in proceedings abolit to be instituted by him to re- 
cover the légal title to the property from adverse olaimants. Complainant 
would hâve been the principal witness in the proceedings for the plaintifî 
therein. That litigation was compromised, complainant never asserted any 
claiiQ to the property, and he was inf ormed of the compromise more than flve 
years before bringing this suit, during which time the property was developed 
and shown to be of great value by défendants, who received it on the com- 
promise, complainant not objecting to their expenditure ànd work on the 
property. A suit was brought by complainant under the agreement several 
years before this suit, but it was in a court which had no jurisdiction, and 
was voluntarily abaudoned. Held, that complainant's rights were barred by 
lâches as against défendants. 

In Equity. 

Hugh Butler and C S. Wikon, for complainant. 

G. I. Thomson, G. J. Hughes, Jr., and 0. H. Dean, for défendants. 

Hallett, J. This bill was filed October 7, 1887, seven years after 
the transactions narrated in it; or, if it is supposed that the cause of 
action arose upon the settiement made by the Fulton Mining Company 
with the parties claiming the Smiiggler No. 2 title, the bill was filed 
more than five years after that event. Whether this was in good time 
to secure the aid of a court of equity in a cause of this nature was not 
presented or considered at the first hearing, and is now to be determined. 
The Chatfield agreement of October 12, 1880, was to become effectuai 
"in the event of the party of the first part prevailing and succeeding in 
certain légal proceedings about to be instituted and commenced by the 
party of the first part for the vesting of the légal title in the party of the 
first part against persons who claim adversely to him." The issue thus 
to be contested by Chatfield was between the J. C. Johnston and the 
Smuggler No. 2 locations, both of which were made by complainant; 
and of course he would be the principal witnessin support of the Johns- 
ton title in any suit that might be brought as required by the agreement. 
Conceding that the entire burden of the litigation was to be carried by 
Chatfield, complainant's relation to it was such as to call for strict atten- 
tion to ail that was doue. As no progress could be made without his 
testimony , it may be assumed that hé was at ail times ready and anxipus 
to ascertain what was being done by Chatfield towards acquiring title to 
the property. From his own testimony it appears that he wasimpressed 
with this view of his relations to the property, for he says that in May, 
1881, he went to the office of Thomson & Sayer in Leadville "and asked 
how the case was, and he said it was compromised; and I told him I 
would like to take the papers to copy them; and he gave them to me, 
and I took the papers and looked them over, and went down to bave 
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them copied, and found out it would cost too much, and so didn't do 
it. Question. Whatpapers? Answer. Contract between Chatfield and 
I, Crittenden and Adair and I, and a copy of the original grub-stake con- 
tract between Dunscombe, Seaver, and I. I supposed there was a con- 
tract betwèen Chatfield and Thomson and Sayer, and I wanted to copy 
that more than anything else. I don't think that was among the pa- 
pers." That he wanted "the papers" for the purpose of asserting his 
claim to the mine underthe Chatfield agreement seemscleareiiough, and 
no sufBcient reason is assigned for not doing so within some reasonable 
time thereafter. It is true, as his counsel says, that the compromise was 
not then complète; but it was in progress. The property had been con- 
veyed to the Fulton Mining Company. Some of the Smuggler No. 2 
people had corne into the Fulton Company, and efforts were being niade 
to bring in others, and this was accomplished a j'^ear later. The way in 
which the compromise was carried on was to give the stock of the Fulton 
Company to the Smuggler claimants according to their respective inter- 
ests. Any proper assertion of his claim to the property, pending the 
compromise, would hâve been effectuai to secure his interest without in- 
juring other stockholders of the company. 

In the cross-examination of Chatfield by complainant's counsel he tes- 
tified as folio ws: 

" Question. What demands, if any, did Mr. Johnston ever make upon you 
for his interest in that propeity? Answer. I think in 1882, at Littleton, he 
spoke to me and said he thought he ought to be entitled to his interest in the 
property; that we should hâve gone on and contested that case. Q. Whatdid 
you say to him ? A. If I recollect right, I told him we found we had no shadow 
of a ghost to maiiitain his case, and it wasdivided up among the stockholders, 
— in other words, among the claimants, Dunscomb, Seaver, Achison, and Hol- 
den. Q. Then this eighth interest wliicli he was to hâve was divided up 
among them? A. I think that was what I told him at that time in Little- 
ton." 

There is some dispute whether this conversation was before complain- 
ant went to Wood River, in 1882, or after his return in the following 
year. Whatever the date may be, it was after the final settlement in 
April, 1882, although probably the agreement was not then entered of 
record in the way of dismissing suits and issuing stock bf the Fulton 
Company. Hère, again, compiainant was fully informed of the settle- 
ment of the controversy, and nothing more was necessary to enable him 
to maintain a suit for his interest. It is said that he understood that 
suit could not be brought until patent was obtained; that Chatfield con- 
stantly informed compiainant that the patent had not been issued, and 
thereby he was misled until, in 1885, he learned the truth and brought 
the first suit in this court. If any such belief was entertained, there was 
nothing in the agreement to support it. On the contrary, Chatfield 
agreed to convey "upon so acquiring the title, légal and équitable, to the 
said mine by means of the légal proceedings so about to be commenced." 
With the compromise of the "légal proceedings" mentioned in the agree- 
ment, compiainant became entitled to his interest in the property and 
the patent was of no importance to him. 
v.39F.no.6— 20 
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As showing. diligence in asserting his claim.com plainant's suit of 1885 
in this court is of little weight. It is adniitted that it was misconceived 
în ail material aspects, and it was tetween citizens of the same state, and 
therefore not within the jurisdictiqn of the court. It was kept on the 
docket for 11 months, during which it was not moved at ail, and then 
it was voluntarily abandoned. AÏl the évidence tends to show that, with 
fuU knowledge of his position and relation tothe property, no serions ef- 
fort was madè by complairiant to enforce the Chatfield agreement for 
some fiye or six years, during which, work on the property was earried 
on by the Fui ton and Standard mining companies at great expense, and 
the value of the property was established. Under the circumstances he 
was bound to proceed in the enforcement of his claim within some rea- 
sonable time after his cause of action accrued. The property was held 
by a corporation, the shares of which in the ordinary course of business 
would fall into the handsof innocent purchasers. It was not known to 
be valuable until, by development and the expenditure pf a large amount 
of money, it was shown to be so. The work of development was earried 
on for several years, first by the Fulton Company, and afterwards by the 
Standard Company, while complainant stood by apparently waiting for 
the resuit. Where property is of fluctuating value, and work requiring 
courage and energy and the expenditure of money is going on, he who 
would assert ownership in it must do so promptly, and share in the haz- 
ards as well asthe profits of the enterprise. OU Co. v. Marbury, 91 U. 
S. 687. Complainant failed in such diligence for more than five years 
and until the great value of the property was fuUy demonstrated by the 
défendants claiming adversely. As to the présent owner of the property, 
the Standard Mining Company, the bill must be dismissed. 

If complainant wishes to hâve a decree againgt Chatfield, several ques- 
tions arise which hâve not been discussed at the bar; as whether, upon 
dismissing the bill as to a citizen of another state, the court may pro- 
ceed to détermine matters in issue between citizens of the same state; at 
what time did Chatfield's liability arise, and what does the évidence show 
as to the value of the property at that time. Hitherto argument haa 
been conôned to the issue between complainant and the Standard Min- 
ing Company. If the case is to be pressed against Chatfield, it is obvi- 
ons that further argument will be necessary on the issue witfa him. 
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McCuLLouGH V. City of Denvek ei al. " 

{Circuit Court, B. Colorado. July 13, 1889.) 

Injunctiost — Trbspass — Nominal Damages. 

The court will not enjoin a municipal corporation from laj'ing a ditch or 
flume over private property, though the entry by the city was niade on tlie 
Sabbath day, and in a forcible and lawless manner, where it appears that the 
ditch is for a necessary public purpose, and that conîplainant's damages are 
but trifling. 

In Equity. Motion for injunct'Ion. 

Teller & Orahood, for complainant. 

0. 0. Marsh and J. F. Shafroth, for défendants. 

Hallett, J. In McCuUough against the city of Denver and others, 
the court is asked to restrain the building of a ditch or flume over a 
tract of land adjacent to the city. The land is vacant, except that com- 
plainant is grading streets through it, and preparing it for use as town 
lots. It has been used for brick-yards. There are houses on ail sides 
of it, and it is now valuable only as an addition to the town. Foi 
many years ditches on this tract hâve been in use for conveying water 
to other parts of the town, and the one last used was destroyed by com- 
plainant 's, work in grading the streets. On Sunday, June 30, the city 
authorities entered the, premises with a large force of men, and made 
an underground flume on the horth side of Eighteenth avenue, as de- 
fined by conîplainant's work. It is not said that the work was done in 
a manner to cause unsightly ditches, or otherwise injure the land in any 
way, having regard to the use which is to be made of it, and the pur- 
pose was to convey water to other parts of the town, where it was greatly 
needed. It is a matter of profound regret that the city authoritiéâ 
should feel at liberty to go about a work of this kind with force and arms, 
and on the Sabbath day. A municipal government, charged with the 
duty of maintaining law and order and rights of property within the 
corporate limits, should not be endowed with or entertain the predatory 
instincts and lawless habits of private corporations. In this instance 
the conduct of the city government seems to hâve been according to the 
practice of a railroad corporation stealing a right of way. Such indé- 
cent and illégal proceedings cannot be justified in any case, and there is 
no shadow of excuse for such conduct in this instance. The extraordi- 
nary conduct of the city authorities will not, however, give authority to 
the court to interpose by injunction. The damage to complainant's land 
on account of the flume will be trifling, and the water is needed for pub- 
lic use. Under such circumstances the court will décline to act, and 
leave complainant to his action at law for any damages he may be en- 
titled to. 
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Olyphant V. St. Louis Ore & Steel Co. et al. 

(Circuit Court, W. D. Illinois. July 8, 1889.) 

Sbt-Opf— UnijIQuidated Damages— Insoltbncy. 

A garnishee of an insolvent company is aot entitled, upon intervention in 
an action by the company's creditors for appoiutment of a receiver. etc., to 
hâve set ofÉ against the judgmeT<.t obtained against it as garnishee a claim 
against the company for unliquidated damages growing ont of the hreach of 
a contract independent of the one upon which the garnishee was garnished, 
and arising subséquent to the service of process in the garnishment. 

In Equity. Intervcning pétition of the North Chicago Rolling Mill 
Company. 

George WiUnrd, for intervenor. 
IliUchinson & Ijiiff, for respondent. 

Gresham, J. On December 1, 1883, the North Chicago Rolling Mill 
Company, an Illinois corporation, and the St. Ijouis Ore & Steel Com- 
pany, a Missouri corporation, entered into a written contract wherebj'' 
the former company agreed to manufacture and deliver to the latter com- 
pany 18,000 tons of steel rails at $35 per ton, in monthly installments, 
during the year 1884. About the same time Cherrie & Co., of Chicago, 
agreed with the Chicago company to purchase from the St. Louis Com- 
pany and deliver to the Chicago company, 100,000 tons of Pilot Knob 
iron ore. Cherrie & Co. failed on July 3, 1884, not having fully per- 
formed their contract, and the St. Louis Company agreed to sell and de- 
liver to the Chicago Company a quantity of ore of the same class, at the 
same price. Ore was delivered under this contract. The failure of 
Cherrie & Co. appears to bave embarrassed the St. Louis Company, and 
on July 21, 1884, in a suit brought against that company in the circuit 
court of the United States for the Eastern district of Missouri, a receiver 
was appointed, vvho took charge of the company's assets, and undertook 
to carry on its business. On the same day the Joliet Steel Company, 
an Illinois corporation, brought a suit in attachment against the St. Louis 
Companyi and garnished the Chicago Company, claiming that it was 
then indebted to the St. Louis Company in the sum of $19,000 for ore 
sold and delivered under the contract already referred to. The Chicago 
Company filed a plea of set-off, containing différent items of indebted- 
ness due to it from the St. Louis Company, ail of which were allowed, 
except a claim for unliquidated damages growing out of the non-fulfill- 
ment of the contract of December 1, 1883, the court holding that a claim 
of that nature could not be allowed rs a set-off in a suit at law. A judg- 
ment was entered against the Chicago Company, as garnishee, in favor of 
the St. Louis Company, for $16,000, for the use of the Joliet Company; 
and the Chicago Company then filed its intervening pétition in this case. 
Aftersetting out the proceedings in the suit in garnishment, the pétition 
avers thai the St. Louis Company is insolvent, and prays that the dam- 
ages resulting from the non-fulfillment of the rail contract be ascertained 
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and set off against the judgmententeredagainst the petitioiier as garnishee. 
After the intérvening pétition was filed, the St. Louis Company effected 
a compromise with its creditors,, and the suit against it in the fédéral 
court at St. Louis, was disniissed, and its property was restored to its 
possession. The judgment against the Chicago Company, as garnishee, 
was for money due for pig-iron bought irom the St. Louis Company, 
and the claim of the former Company is for unliquidated damages grow- 
ing out of the failure of the latter Company to receive rails under the 
contract of December, 1883, a contract having no connection with the 
one upon which th-e Chicago Company was garnished. Wlien the latter 
Company was served as garnishee, no part of the claim now urged as a 
set-off had accrued. The Chicago Company, then, had no right of ac- 
tion for the recovery of that claim, or any part of it. Indeed, it was then 
uncertain whether that company would make or lose money by the fur- 
ther performance of the rail contract. Without ruling upon other ques- 
tions discussed by counsel it is sufficient to say that the claim for un- 
liquidated damages growing out of the failure of the St. Louis Company 
to receive rails under the rail contract, after the failure of that company, 
and after the commencement of the suit in attachment, and the service 
of the writ of garnishment upon the Chicago Company, was properly re- 
jected by the court in the trial of the action at law, and cannot now be 
set off against the judgment rendered against the garnishee. The intér- 
vening pétition is dismissed without préjudice to the right df the Chi- 
cago Company to prosecute an action against the St. Louis Company. 



FiEST Nat. Bank of Richmond v. City of Richmoxd et al. 

i Circuit Court, E. D. Virginia. July 15, 1889.) 

Taxation — National, Banks. 

Rev. St. U. S. § 5319, providing that shares of national bank stock may be 
taxed as part of the personahy of the owner, and that each state may tax 
them in its own manner. except that the taxation shall not be at a greater 
rate than is imposed on other "moneyed capital" owned by citizens of the 
State, and that the shares of non-residents shall only be taxed in the city 
wherein the bank is located, do not authorize the taxation of the stock of a 
bank in soiido by the city in which it does business, but only the shares of in- 
dividual owners residing in the city are taxable, and they must be taxed sep- 
arately, in order that the owner may deduct from their value the amount of 
bis Personal indebtedness, where the staie laws or municipal ordinances per- 
mit such déductions, and reqijire equality of taxation. 

In Equity. Bill for injunction. 

Johnston, Boulware & Williams, for complainant. 

C. V. Meredilh, City Atty., for défendants. 

Hughes, J. ., TJie questipn in this case is upon the amount of a tax as- 
gessed by the city of Richmond upon a national bapk, and upon the 
manner of assessing and collecting it. It was compétent for congress to 
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have prohibited any taxation of the national banks by states, cities, 
counties,. or towns. Indeed, on gênerai principles of public policy, the 
mère silence of congress on the subject, in its législation respecting the 
national banks, would hâve been a prohibition of such taxation. But 
congress was not entirely silent, and provided, in section 6219 of the 
Revised Statutes of the United States, that nothing in its législation re- 
specting the national banks should be construed to "prevent ail the 
shàres in any association from being included in the valuation of the per- 
sonal property of the owner or holder of such shares, in assessing taxes 
imposed by authority of the state within which the association is lo- 
cated ; but the législature of each state may détermine and direct the 
manner and place of taxing ail the shares of national banking associa- 
tions located within the state, subject only to the two restrictions that 
the taxation shall not be at a grettter rate than is assessed upon other 
moneyed capital in the hands of individual citizens of such state, and 
that the shares of any natioiial banking association owned by non-resi- 
dents of any state shall be taxèd in the oity or town where the bank is 
located, and not elsewhere." A clause is added, authorizing real estate 
of national banks to be taxed by the states at the same rate as other real 
estate. Authority is hère givento tax: the shares of national banks as 
part of the taxable estâtes of the owners of the shares; and, in laying this 
tax, the state is prohibited frota assessing it at a greater rate than is as- 
sessed upon other moneyed capital -in the hands of individual citizens- 
It is plain that the tax authorized by congress is a several tax upon the 
shares of each individual stockholder, as distinguished from a lumping 
tax, or tax in solido, upon the bank itself. By "moneyed capital" is 
evidently meant, either money itself, or negotiable securities readily con- 
vertible into money, and having a quotable market value, as distinguished 
from ordinary property. In substance, therefore, congress déclares that 
national bank shares may be assessed for taxation as the property of the 
individual owners of theni respectively, and that thèse shares, being 
themselves moneyed capital, shall not be assessed at a higher rate than 
is assessed upon other forms of moneyed capital in the hands of indi- 
vidual citizens. The constitution of Virginia requires that taxation 
shall be equal and uniform ; that no species of property shall be taxed 
higher than any other speciës of property ; and that stocks shall be taxed 
according to their market value. Àp ordinance of the çity of Richmond 
pro vides that any person tâxedmay deduct from the aggregate value of 
solvent debts and securities hëld by hîm ail bonds, securities, liquidated 
claims, and demands due from him to.others, in Computing the tax to 
be assessed against him. The city of Richmond imposes a tax of one 
and four-tenths per cent, of their market value upon ail shares of stock 
in any bank or corporation of the city whose capital stock is itself not 
assessed for taxation. 

In this condition of the law, the défendant F. W. Cunningham, city 
éoïïèotor of the city of Richmond j présehted for payment a tax-bill to 
the First National Bank of Richitiond, the complainant hère, made out 
as follows: '■'■'' ' • ■<■ ■•' . 
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1889. 

Mr. H. C. Burnett, Cashier.of the Firat îf^fiional Bank of the Ciiy of Rich- 

mond, to the City of Richmond, Dr. 
For taxes upon shares of stock - - - $840,000 

Less value of realestate - - - 38,320 



$801,680 at 1.4=e$ll,223 52 

Whereupon the bank exhibited in tliis court ils bill of com plaint against 
the city of Richmond and its collecter, praying an injunction against the 
collection of the tax. A temporary injunction was granted, and the case 
is now heard for a final decree, either of perpétuation or dismissal. The 
bill recites that the capital of the bank is $600,000, (which seems to hâve 
produced a surplus fund of $240,000 ;) that the par value of its shares 
(6,000 in number) is $100, and their market value $140; that its capital 
consists in part of — 

Real estate, (speeiflcally taxed,) worth - - - - $ 38,000 

United States bonds, (non-taxable) - - - - 134,000 

Virginia state bonds, (non-taxable,) - - - '. ' 64,500 

Oity of Richmond bonds, (non-taxable,) ... 49,000 
Stock in the Union Bank of Richmond, (wliose tax is paid by that 

bank,) - - 10,500 

Aggregating $296,000 

— ail of whieh property is tax-paid or non-taxable as against the First 
National Bank. 

The bill charges that the city imposes, and requires the bank to pay, 
the tax of one and four-tenths per cent, upon the market value of its 
shares, without allowance of any déduction for the non-taxable securities 
and speeiflcally taxed property thus shown to be held by the bank; and 
charges also that this tax is so assessed that the owners of the shares thus 
taxed are deprived of the privilège, allowed other moneyed capitalists, of 
deducting from the amount of securities held, by them, including their 
shares, respectively, the amount of bonds, securities, liquidated claims, 
and demands due from them respectively to others. It complains that, 
besides this discrimination against its own individual shareholders in fa- 
vor of other moneyed capitalists, the city unlawfuUy discriminâtes 
against tlie banks of the city, as corporations, in favor of corporations 
which are taxed on their capital stock, ail of whieh latter are allowed to 
dedupt the amount of exempted securities held by them from the values 
assessed against them. Thus it is cliarged that, contrary to national, 
state, and municipal law, the tax levied against the shareholders of the 
complainant, under the présent System of taxatiqn enforced by the city 
of Richmond, discriminâtes against them in three particulars, viz.: (1) 
Other corporations, get thehenefit of relief from taxation upon ail non- 
taxable securities which form pfirt of their capital, in which relief their 
shareholders participate; whereas, under the method of taxation com- 
plained of, this bank's shareholders are deprived of such relief as to 
nearly h^lf the amount of its original capital. (2) The tax being as-, 
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sessed against the cashier of the bank, and not against the shareholders 
severally, thèse latter are deprived of the privilège accorded by the city 
to the owners of other moneyed capital, of deducting the amount of the 
debts they owe, from the value of the bonds and seeurities which they 
hold, in estimating the amount on which they are taxable. (3) Thèse 
discriminations against banks in favor of other corporations, and against 
shareholders of banks in favor of other moneyed capitalists, violate the 
provision of the state constitution, requiring taxation to be equal and 
uniform. 

It is apparent from an inspection of the tax-ticket and the provisions 
of law under considération that the discriminations complained of by 
the bill must resuit from an enforcement of the tax. There is no room 
for doubt of the fact that the city of Richmond, in assessing the tax com- 
plained of in the manner described in the bill, does discriminate against 
shareholders of national banks, in favor of other moneyed capitalists, in 
ail the respects specitied, and that this discrimination violâtes alike a 
leading provision of section 5219 of the United States Revised Statutes, 
a like provision of the tenth article of the Virginia constitution, and a 
just provision of an ordinance of Richmond conferring a privilège of 
great importance upon ail holders of taxable seeurities, who themselves 
owe debts. The fact is too obvious to need illustration; and the only 
question for this court, as a fédéral court, is whether the décisions of the 
suprême court of the United States, in cases on this subject which hâve 
gone before it, hâve sanctioned or condemned such discriminations. A 
considérable number of cases involving the construction of section 5219 
of the United States Revised Statutes bave gone to that court, in which 
the complaint bas been of discriminations against national banks and 
their shareholders, in favor of owners of other moneyed capital, in the 
assessment of taxes by the states. In most of them the court has upheld 
the tax; in others it has pronounced against it. From the nature of the 
subject, each case has presented its own spécial facts, and has differed 
in thèse facts from every other case. Up to this time no case of this class 
has gone from Virginia, and none, like the one at bar, has presented a 
scheme of taxation charged to be in violation at once of national, state, 
and municipal law. The sùprerhe court has dealt liberally with the tax 
laws of the states which hâve been brought under its review. It has 
held thàt the shares of national banks may be taxed by the states, though 
ho provision be made in assessing it for deducting from computation the 
always large amount of United States bonds held by the banks. It has 
held that the tax upon the, shares of thèse banks rnay be assessed upon 
and collected from the banks themselves. It has held that neither of 
thèse circumstances in itself vitiates a tax, Even in cases where it has 
appearèd that the System of taxation enforced by a state has operated 
tinequally as betweeh shareholders of national banks and owners of other 
moneyed capital; the court has not looked upon the system with un- 
friendly scrutiny and illiberal spirit; but in cases where the discrimina- 
tion was trivial or technical, or such as inust always resuit from the 
greater or less imperfection of ail human législation, it has declined to 
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Interpose in behalfof the tax-payer. Purther than thus indicated, I do 
not discover in the many décisions in which that court has given con- 
struction to section 5219 any gênerai principle laid down applicable to 
ail cases that hâve arisen. The court has decided each case upon its 
own spécial facts. The question has continually been, does the tax ma- 
terially and injuriously discriminate against the shareholders of national 
banks? And in every case the question has been rather one of fact than 
of law. 

i In deciding that shareholders of national banks may be taxed at a rate 
in fixing which no account has been taken of the non-taxable United 
States bonds required by law to be held by those banks, the court has 
not raade so absolute a ruling that, if it should be shown in any partic- 
ular case that such omission opérâtes as a material and injurious discrim- 
ination against national bank shareholders, in favor of other moneyed 
capitalists, the tax thus operating may not be pronounced illégal. The 
paramount question in every case is whether or not the tax, or System of 
taxation, complained of, materially and injuriously discriminâtes against 
national bank shareholders, in favor of other moneyed capitalists, in a 
degree tending to discourage investments in the shares of the national 
banks. Upon this question of fact the décisions of the suprême court 
hâve turned, and ail décisions on this subject must turn. As already 
indicated, I do not think the tax complained of in the case under consid- 
ération can stand this test. The question need not be decided in the 
présent case; but it is doubtful whether congress, in authorizing the 
States to tax the shares of national banks, under législation of their own, 
prescribing the manner and place of doing so, intended thereby to au- 
thorize cities, counties, and towns to exercise the same power. The mère 
fact that municipal corporations may tax national banks at their pleasure 
would tend strongly to discourage investments in their shares; and no 
instance of such a tax has yet gone to the suprême court of the United 
States; but if the right exists, and if the city of Richmond may legiti- 
mately impose a tax on the national banks doing business within it, yet 
I think that the tax complained of hère is one whose necessary efïect 
must be to discourage investments in national banks. Congress requires 
the tax to be assossed as part of the personal property of the owners of 
the shares of the bank. It does not authorize a tax upon the bank itself. 
The city has no power to assess a tax upon the bank in solido. It can 
assess only the shares, and thèse only as the property of the shareholders. 
There are 6,000 shares of the stock of this complainant, held doubtless 
bj' hundreds of différent persons residing in Richmond and other cities, 
and in the counties surrounding Richmond, and in the state at large. 
By section 6210 of the United States Revised Statutes congress requires 
every national bank to keep at ail times for public inspection "a full and 
correct list of the names and résidences of ail the shareholders in the as- 
sociation, and the number of shares held by each, in the office where its 
business is transacted." If it be within the légal power of the citj' of 
Richmond to tax the shares of those stockholders of the national banks 
hère who are résidents of the city, certainlj^ that is the extent of its 
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p0-werl Tt cannot tax the banks themselvès. It càiï tàx only'the shares 
of their shareholdets, as part of their individual property, arid of course 
only of those shareholders who are its oWn résident citizôns, and whose 
other Personal property it may of right tax. It was practicabîe for the 
city tô call fora listof the narries and résidences of the shareholders of 
the First National Barik of Richmond, aftd to tax the shares of those of 
them ivho were its own residentS; It ^as not compétent for it, in doing 
so, to assess the shares even of its own résidents in such wise as to bar 
them from the privilège of offsetting the amount of the debts they might 
owe against the value of their shares in the bank and the other securities 
which they might hold; and especially was it not compétent for the city, 
in laying its tax, to proceed upon the violent assutnption that ail the 
shares of the bank are heM by résidents of Richmond, and none by rés- 
idents of other localitîes in Virginia and elsewhére. To assess the tax 
as if against the bank in solido, on a value made up of the whole amount 
of the bank's capital and surplus fund, without déduction for non-taxable 
securities, cdnstituting nearly half the bank's capital; to require this tax 
to fall upon the whole body of the bank's shareholders, wherever résident, 
whether in Richmond or Virginia; and to give no sliareholder the privi- 
lège of deducting the amount of his debts from that of securities due him 
in determining the net value of his estate,— thèse features of the tax com- 
plained of by the bill under considération ail seem' to me to condemn it 
as contrary alike to national, state, and municipal law, and as discrim- 
inating against the owners of national bank shares in favor of other mon- 
eyed capitalists, in a manner obnoxious to the policy of congress in regard 
to the national banks, and seriously discouraging to investments in na- 
tional bank shares. I will sign a decree of perpetualinjunction, this 
ruling being founded on the décisions of the suprême court of the United 
States in the cases of Hilh v. Bank, 105 U. S. 819, and Whitbeck v. Bank, 
127 U. S. 198, 8 Sup. Ct. Rep. 11'21. In dealing with the subject I hâve 
also considérée! the décisions of the sahié court in Van Allen v. Assessors, 
3 Wall. 573; People v. Commigdoaers, 4 Wall. 244; Bank v. Com., 9 Wall. 
853; Bankv. New York, 121 U. S. 138, 7 Sup. Ct. Rep. 826; Lionherger 
V. Rouse, 9 Wall. 475; Wuile v. Dmvley, 94 U. S. 533; Swpervisors v. 
Stanley, 105 U. S. 811; Bank v. KimlxiÛ, 103 U. S. 783; Pelton v. Bank, 
101 U. S. 143; Gummings v. Bank , ïd : 153 ; Bank v. Davenjiort, 123 U. 
S. 83, 8 Sup. Ct. Rep. 73; and People v. Weaver, 100 U. S. 539. The 
jurisdictionof this court, as a court of chance ry, to entertain this bill, I 
hâve thou^ht too plain to need discussion. 
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Caefenter V. Mexican Nat. R. Go. 

yOircuît Court, "W. D. Texas, San Antonio Div. May 17, 1889.) 

1. MA.STBK ANB Servant — EaLLOW-SEavANTS^BBAKEMAN and Cab Ikspectob. 
A car.inspector is nota fellow-servant with a brakeman, but Is a représenta- 
tive of the employer. " :: 
3. Samb— RisKS op Employment— Latent DeJ-ects. 

VVhlle a brakeman cànnot ïêcover for injuries caused by defective brakes 
if he bad, or by tbe exercise of reasonable prudence might hâve bad, kuowl- 
edge of sucb defectà, be is not bound to look for latent or bidden defects. 
3. Samb— Measuke op Damages fok Pebsonai. Injubies. 

In estîmating damages for peraonal injuries to pl^intiff, %, Servant, caused 
bydefective appliances, tbe jury may con8id,eT (1) the value of the time lost 
during the period of disabilitj; (â) fair coipiJénsatlon for the mental and 
pbysical suffering caused by tne injnry ; (3) the probable eflect of the injory 
upon plaintiiï's future healtb, and ability to eàrn njoney and pursue the course 
of life for which he was ûtted. 

At Law. 

Action by W. J. Carpenter for, damages for personal injuriea. 
(S., G. Newton, W. Shoivalter, and 0. C.Fierce, for plaintiff. 
Tfiomas W. Dodd, for défendant, 

Maxey, J., (cJiarging jury.) The plaintiff, W. J. Carpenter, brings 
this suit to recover damages of the défendant, the Mexican National 
Railroad Company, and his pétition allèges that at the time he received 
the injuries complained of he was employed in the service of the défend- 
ant as a brakeman, and was then performing his usual duties as such 
employé; that his injuries resulted from the négligence of défendant in 
failing to furnish the cars upon which he was working with proper and 
safe brakes and machinery for stopping the train . The accident occurred 
at or near a place called " El Puerto," in the republic of Mexico, on the 
30th of April, 1888. To inform you more accurately of the plaintiff's 
cause of action, I will read to you the foUowing extracts from his péti- 
tion: 

"That when said train upon which said défendant was employed arrived at 
said place called 'El Puerto,' and began to descend said down grade, plaintiff 
and two other employés set ail the brakes upon ail the cars in said train with 
great care, and as rapidly as the same could be done, but that said brakes 
would not work, and were not fit for the purpose for which they were used, 
and could not be made to press sufflciently upon the car-wheels to check the 
motion of the train; that the chains and ail the machinery of the said brakes 
were defective in construction, and not in good and safe condition, and were 
not fit and adapted for the purposes for which they were used; that beoause 
«aid machinery of said brakes would not work, said train of cars upon which 
plaintiff was employed, upon entering upon said down grade, began to move 
down the said grade at a terrifie and dangerous rate of speed, and that there 
were no raeans to check the said train, and that said train becameunmanage- 
able; that plaintiff and his fellow-brakeman did everything that skillful and 
prudent men in such alïairs could do to check and control said train, and to 
préserve their own lives and limbs; that, while said train was so moving at 
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such terrifie rate of speed, plaintifE was on top of one of said cars in the per- 
formance of his duties'as bralteraan; and that the immense strain caused by 
the rapid motion brolce a journal of one of the cars, and that thereupon the 
car jumped the traclï and ti^rew plaintifE to the ground vvith such force that the 
bones of his lef t leg, from the knee to the anlcle, were broken and crushed, and 
the flesh tliereof torn and mangled, and that he was otherwise greatly injured 
and hurt; * * * that if said cars ùpori said freight train had had suilable 
brakes and machinery for stoippihg and slowing, the said train could hâve 
been easily stopped, and said injuries to plaintiff prevented; that said défend- 
ant, in placing cars with détective brakes and machinery for stopping or slow- 
ing them in the train upon which plaintifE was so employed, was guilty of 
great négligence, which was the cause of plaintifE's said injuries." 

The défendant answers^ (1) By gênerai déniai, — that is, it dénies ail 
the allégations in the plaîntiffs pétition, — which devolves upon the 
plaintiff the duty ofproving 'his cause of action as he has alleged it. (2) 
That the injuries complained of by plaintiff were caused by the breaking 
of a journal of one of the cars forming the train upon which plaintiff was 
employed; that the breaking of the journal aforesaid was one of those 
unforeseen accidents against which no foresight could guard or prevent; 
and that the plaintiffs injuries, therefore, were one of the risks assumed 
by him in accepting employment in defendant's service, for which no re- 
covery can be had. (3) Défendant further dénies liability on the fol- 
lowing grounds, set out in its answer: " That if plaintiff's injury was in 
any manner or remotely attributable to the lack of a sufficient nuniber of 
brakes to keep the train under control, — which is specially denied, — 
such failure was the fault and négligence of the car inspector, a fellow- 
servant of plaintiff, and whose duty it was to inspect carefully ail cars, 
car-wheels, brakes, etc., before departure of trains; and if he failed in 
that particular to discharge his duty, it was the failure of a fellow-serv- 
ant, and for which plaintiff ought not to recover; and of this the défend- 
ant puts itself upon the country." (4) Défendant further interposes the 
défense of contributive négligence on the part of plaintiff and his fellow- 
brakeman, iii bar of this action. 

You observe that the plaintiff predicates his right to recover on the 
ground that the brakes on the cars composing the train were defective, 
unsafe, and wholly insufïicient to enable the employés (including him- 
self, the conductor Wiggins, and the brakeman Sullivan) to control the 
train in its descént, of the grade at El Puerto. To entitle him to a re- 
covery ,he mù^st prove his cause of action as alleged, — that is to say, the 
testimony must satisfy you that the brakes were defective, unsafe, and 
insufhcient to enable the employés to keep the train under control; that 
the défendant knew, or by the exercise of ordinary and reasonable care 
ought to hâve known, of the unsafe and defective condition of the brakes; 
and that the plaintiff's injuries resulted from the use of such defective 
appliances.^ If his injuries resulted from some other cause, or from a 
risk incidenita:l to the service in/wliich he was engaged,— as the purely 
accidentai breaking of a journal of a car, disconnected from the use of 
defective brakes,— he eould not, in this event, recover against the défend- 
ant; for it is a rule of law that, "in gênerai, when a servant, in the ex- 
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édition of his master's business, reçeives an injury which befalls him from 
one of the risks incident to the business, he cannot hold the master rè- 
Bponsible, but must bear the conséquences himself. The reason most 
generally assigned for this rule is that thé servant, when he engages in 
the employnaent, does so in view of ail the incidental hazards, and that 
he and his employer, when making their negotiations, fixing the terms, 
and agreéing upon the compensation that shall be paid to him', must 
hâve contemplatéd thèse as having an important bearing upon their stip- 
ulation. As the servant then knows that he will be exposed to the in- 
cidental risks, 'he must be supposed to bave contracted that, as between 
himself and the master, he would run this risk.'" Tutûe v. Railway Co.', 
122 U. S. 195, 196, 7 Sup. Ct. Rep. 1166, 1168. But you are in- 
structed it is also an equally well-recognized principle "that it is the 
duty of the employer * * * to furnishsufRcientandsafematerials, 
machinery, or other means by which it [the service] is to be performed, 
and to keep them in repair and order. This duty he cannot delegate to 
a servant so as to exempt himself from liability for injuries caused to 
another servant by its omission. Indeed, no duty required of him for 
the safety and protection of his servants can be transferred, so as to ex- 
onerate him from such liability. The servant does not undertake to in- 
cur the risks arising * * * from defective machinery or other in- 
struments with which he is to work. His contract implies that in re- 
gard to thèse matters his employer will make adéquate provision that no 
danger shall ensue to him." Railroad Co. v. Herbert, 116 U. S. 647, 
648, 6 Sup. Ct. Rep. 590. The plaintiff, therefore, when he entered the 
service of défendant, did not, by virtue of his contract of employment, 
assume any risk incidental to the use of defective ajjpliances or machin- 
ery, of which defects he was ignorant; and it was the duty of the défend- 
ant, in employing the plaintiff as a brakeman, to provide its cars with 
safe and suitable brakes and appliances to be used by him. Whether 
the cars upon which plaintiff was working at the time he was hurt were 
provided with safe and sufRcient brakes is a question of fact which yoU 
must détermine for yourselves from a considération of the testimony. 
The mère fact that the défendant had in its employment a compétent car 
inspector would not, of itself, exonerate it from liability if the brakes 
on the cars were defective in construction, or not in proper repair; for he 
was the représentative of the défendant, and not a fellow-servant of plain- 
tiff in the sensé contended by the defendant's counsel; and, if he failed 
to exercise due and reasonable care in inspecting the brakes of the cars, 
and keeping them in proper repair, then for an}- négligence on his part 
in that respect, from which injury resulted to plaintiff, the défendant 
would be liable. 116 U. S. 648, 652, 6 Sup. Ct. Rep. 593-595. 

In this immédiate connection your attention is directed to another 
principle of law touching the duty of the plaintiff. He was bound to 
exercise reasonable and ordinary care to avoid injuries to himself; and 
if the brakes on the cars, at the time he was hurt, were defective, and 
he knew, or might bave known by ordinary attention, their condition, 
and thus exposed himself to danger, — in other words, using the langua*e 
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of the suprême, court, ''if he did not use his sensés as men generally use 
theirs to keep frora barm,— ie cannot complain of the injury which he 
sufrered:" ' l'iôtf.' 8. 655, 6 Sup. Ct, Rep,,597. But the principle of 
law as to the duty oiFplaintiff under such circumstances is subject to the 
qualification tKat hé was not required to inspect the brakes to ascertain 
wliether ornot tjhere werè latent or hidden iniperfections or defects in or 
about them (if tnerè were any defects al ail) which rendered their use more 
hazardoua. That was a duty of the défendant, the gênerai principle of law 
bèingthat,"unlèss the defects are such as to be obvious, open to common 
observation, to àny one giving attention to the duties of the occasion, the 
«mployé hàs thé right to assume that the employer bas performed his duty 
in respect to the implemènts and riiachinery furriished." Bailivay Go. v. 
Bradford,. 66 Tex. 735, 2 ! S. W. Rep. 595. Bearing in mind the fore- 
going directions, you will inquire whether the brnkes on the cars at the 
time plàintiff received his injuries were sufficient in number, and prop- 
«rly, adaptèd to the purpose for which they were used. Were they suf- 
ficiently namerous, and in propef condition of repair, to enable the per- 
sons using them to properly manage the train, and keep it under control? 
If so, then it will be yourduty to return a verdict in favor of défendant. 
If) howeyer, the brakes were unsafe or defective, and the défendant 
knew of their defective and unsafe condition, or could hâve discovered 
it by the exercise of reasoriable care and diligence, and the plàintiff was 
ignorant of the defects, and could not hâve ascertàined their condition 
by the exercise of ordinary care and caution; and if the injuries of which 
he complains resulted from such unsafe or defective condition of the 
brakes, — that is to say, if, as claimed by the plàintiff, the journal tes- 
tified to broke in conséquence of defective or unsafe condition of the 
brakes, and he was thereby injured, — then you will return a verdict in 
favor of the plàintiff for such amount of actual damages as will compen- 
sate him for the injuries he bas sustained. In making yourestimate of 
such damages you are authorized to consider (1) the value of the time 
lost by the plàintiff during the period in which he was disabled, from 
liis injuries, to work and labor, taldng into considération the nature of 
his business and the value of his services in conducting the same; (2) 
fair compensation for the mental and physical suff'ering caused by the 
injury; (3) the probable effect of the injury in future upon his health, 
and the use of his injured foot and leg, and his ability to labor and at- 
tend to his affairs, and, generally, any réduction of his powerand capac- 
ity to earn money and pursue the course of life which he might other- 
wise hâve done. Railroad Co. v. Randall, 50 Tex. 261. The object 
of the law in cases like the présent is simply to compensate the injured 
party for the injuries he has sustained; nothing more. It therefore fol- 
lows, and you are instructed, that the plaintifï' is not entitled to recover 
«xemplary or punitive damages. 

You are the exclusive judges of the credibility of the witnesses, and 
of the weight to be attached to their testimony; and in civil suits, such 
as the présent one, you may predicate your fîuding upon a prépondér- 
ance of évidence. You bave just heard the testimony, and are familiar 
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with ail the facts in the case, and I will not attempt to revîew them. It 
is now your duty to rënder such a verdict as will be just and right in. 
view of the testimony and the law as embodied in thèse instructions. 



Hayes V. Shoemakeiî. 

{Gircuit Oouri,-N. D. New York. July 33, 1889.) 

National Banks — Insolvenct — Stockholdees — Incomplète Transfek. 

Where a shareholder of a national bank makes a bona.fide sale of bis stock, 
and goes with the purchaser to the bank, indorses the certiflcate, and delivers 
it to the cashier of the bank, with directions to make the transfer on the 
books, he bas done ail that is incumbent upon him to discharge his liability, 
and he is not liable, though the cashier failed to make the transfer, upon the 
subséquent suspension of the bank, for an assessment made by the comptrol- 
ler of the currency, under Rev, St. U. S. § 51ôl, topay the bank!s debts. 

At Law. Trial by the court. 
John N. Beckley, for plaintifF. 
H. V. Howland, for défendant. 

CoxE, J. This action is by Frank M. Hayes, as receiver of the First 
National Bank of Auburn, N. Y., to recover i4,100 upon an assessment 
made by the comptroller of the currency, under section 5151 of the Re- 
vised Statutes, against the défendant as a shareholder of the bank. The 
facts are undisputed. On the 16th of March, 1885, 41 shares of stock 
were transferred by Michael Shoemaker to the défendant, and hâve sihce 
stood in defendant's name on the books of the bank. On the 31st of 
August, 1886, the défendant, through his attorney, H. W. Taylor, sold 
this stock in gbod faith to Clinton T. Backus. Taylor was appointed 
attorney, by a writteh instrument, and was invested with full aulhority 
to sell the stock, and to perform any act with référence to the transfer 
thereof that the défendant could perform. On the day in question Tay- 
lor went to the bank to receive the purchase ttioney, and complète the 
transaction. He met Backus there. Charles O'Brien, the cashier of the 
bank, was présent. O'Brien was advised of the sale, shown the certifl- 
cate and power of attorney, and informed by Taylor and Backus that 
they had come to make a légal transfer of the stock, and to do ail that 
was nece.ssary to accomplish this resuit. The cashier directed Taylor to 
indorse the certificate, and deliver it to him with the power of attornçy, 
stating that nothing further was required of either Taylor or Backus. Tay- 
lor did as requested. The cashier was authorized and directed to make 
the proper entries in the bbôks of the bank, and he promised so to do. 
The défendant supposed that the stock had been properly transferred, 
and never was informed to the'contrary until just prioT to the commence- 
ment of this action. It is argued by the plaintif? that, notwithstanding 
this sale,— concedèdly a botta fide one as between the parties, — the de- 
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fendant'3 individual liabiJity coptinued, for the reason that the stock wag 
n^t tmnsferred upon the books of the bank, as required by law (section 
5139, Rev. St.) and by the by-laws of the bank. The défendant, on the 
contrary, insists that ail liability was discharged by the sale and the 
transactions subséquent "thereto. He maintains that after he had sold 
his stock in good faith and received payment, after he had indorsed the 
certificate and surrendered it to the cashier with full notice of the sale, 
after he had ifnstructed the cashier to hâve a légal transfer made in the 
books of the bank, and had been informed by that ofïicer that such a 
transfer would be made, and nothing more was required from him, he had 
donc ail that was incumbent upon him to discharge his liability. It is 
thought that the facts bring the cause directly within the rule of Whitney 
V. Butler, 118 U. S. 655, 7 Sup. Ct. Rep. 61. The cases cannot be dis- 
tinguished in principle. In many respects the facts at bar are stronger 
for the défendant than in the Whitney Case. The authority of the officers 
of the bank to transfer the stock was, in that case, implied from the blank 
power of attorney and notice of sale. Hère the request to transfer, made 
by both vendor and purchaser, was direct, explicit and complète. Nothing 
is left to inference. The Whitney Case did net turn, as is intimated, upon 
the form of the authority to niake the transfer; the décision is based upon 
the broad, rational doctrine that the duty of the shareholder was done 
when he had sold the stock, notified the bank of the sale, requested the 
proper entries to be made and clothed the bank officiais with full author- 
ity to make them. The notice of sale and request to transfer being con- 
ceded, it is whoUy unimportant whether thèse communications are oral, 
in writing, or by signs. There can be no doubt that the Whitney Case 
would hâve been decided as it was if the executors had gone to the bank, 
and orally giyen the président the authority to transfer. There is no 
warrant for supposition that the court intended to release a seller of stock 
who sends a power of attorney to the bank, and hold liable one who goes 
in person, and orally directs the transfer to be made. Such a construc- 
tion of the décision must necessarily be based upon the unfounded hy- 
pothesis that stock cannot be transferred legally unless the shareholder 
personally makes the transfer or, in writing, authorizes some other per- 
son to act as his agent in so doing. Taylor and Backus clothed the 
cashier with the necessary authority. He could legally hâve made the 
transfer after his interview wjth them. Had they put the conversation 
in writing, and signed it, it would bave been no stronger. No custom 
and no law required that this should be done. But, if a written convey- 
ance were necessary, the cashier had the necessary authority to supply it. 
Bank. v. Kortright, 22 Wend. 348. The rule is a just one that a share- 
holder, after having done ail that a prudent and careful business man 
should do, will not be held responsible for the neglect and carelessness 
of an officer of the bank. It is of the utmost. importance that the lia- 
bility of stockholders of national banks should be rigorously enforced; 
but, on, the other hantj, the court should nqt treat them with exceptional 
seyerity, and apply to their transfers différent rules from those which 
obtain jn other business transsictions. An examination of this testimony 
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has convinced the court that the défendant, though he might, perhaps, 
hâve taken additional précautions, did ail that the law, custom, and com- 
mun prudence required to relieve himself from liability. It foUows that 
judgment should be entered for the défendant. 



Marx v. Teavelees' Ins. Co. 
(Circuit Court, B. Colorado. July 34, 1889.) 

1. Insurance— Accident — Voluntaky Exposube to Unnecessaut Danger. 

It cannot be said that a passenger on a railroad train, who goes out onto 
the platform while the train is in motion, hecause he is overcome by the heat 
of the car, or suffering from nausea, voluntarily exposes himself to unneces- 
sary danger, within the meaning of a policy of accident insurauce. 

2. Same — RuLEs OF Railroad Company. 

Where a rule forbidding passengers on a railroad train to ride on the plat- 
form of a car is generally diaregarded by both passengers and trainmen, it 
cannot be said that to so ride is a violation of " a rule of a corporation, " within 
the meaning of a policy of accident insurance 

At Law. On motion for new trial. 
Patterson <& Thomas, for plaintiff. 
Markham & Dillon, for défendant. 

Hallett, J. Plaintiff is the widow of Sigmund Marx, to whom de- 
fendant issued an accident policy under date of August 19, 1887, for 
85,000. Marx came to his death by falHng from a platform of a rail- 
road car on which he was a passenger proceeding from Denver to Cen- 
tral City. At the trial it became a question whether in riding upon the 
platform of a car there was "voluntary exposure to unnecessary dan- 
ger," or a violation of a rule of the railroad company within the mean- 
ing of certain conditions indorsed on the policy. There was testimony 
to show that in traveling upon cars deceased was at times affected with 
nausea, and found it necessary to go to the open air for relief. The 
day of the accident was extremely hot, and other passengers had taken 
position on the platform on that account. When last seen on the plair 
form deceased was sitting with his feet over the end in a position of 
some danger in case of collision, but not especially so as to falling from 
the platform. It may be said, however, that he was riding on the plat- 
form, and that the accident would not hâve occurred if he had kept 
inside the car. That deceased was in a dangerous position on the plat- 
form, as distinguished from the body of the car, in which as a passen- 
ger, he was entitled to ride, is clear enough; but whether in gping on 
the platform there was voluntary exposure to unnecessary danger can- 
not be ascertained except with knowledge of ail the circumstances which 
influenced his conduct. If he was overcome by the heat of the car, 
or affected with nausea, which impelled him to seek the open air, it 
v.39F.no.5— 21 
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cannot be said that there was yoluntary exposure, or that the danger 
was unnecessarily incurred ; àrid so the jury was advised to consider 
whether undèr ail the circumstances the case was within that condition 
of the policy. 

As to the condition exempting défendant from liability in case of 
death from violating a rule of a corporation, it is said that deceased 
was forbidden to ride on the platform by a rule of the railroad Com- 
pany, which was inscribed on a métal plate on the door of the car. 
Whether this can be taken to be a rule of a corporation, or what shall 
be a rule of a railroad corporation within the meaning of the condi- 
tion, is not very clear. By another condition some limitations are im- 
posed upon policy-holders traveling by rail as foUows : " Entering or 
trying to enter or leave a moving conveyance using steam as a motive 
power; walking or being on a railway bridge or road-bed." Having thus 
defined the acts which must be avoided by policy-holders in traveling 
on cars, I doubt very much whether another can be added under the 
gênerai désignation of a "rule of a corporation." If, however, it shall 
be conceded that the railroad company had at some time prior to the 
death of Marx adopted a rule forbidding passongers to ride on the plat- 
form of a car, and that such rule was within the gênerai condition of the 
policy referring to rules of a corporation, it was not then of force. The 
testimony of the trainmen was to the effect that it was not at ail ob- 
served. AU passengers on the road who were so inclined, and often by the 
invitation of the trainmen, rode on the platforms of the cars as freely and 
as commonly as elsewhere. Under such circumstances it cannot be said 
that there was any rule of the railroad company as to riding on the pla1> 
form. The cases cited to show that the consent of a cohductor of a train 
or others in authority shall not be effectuai to set aside such a rule, in so 
far as it may affect thé liability of the railroad company for any injuries 
received while in that position, are not controlling. An Insurance com- 
pany offering indemnity for injury Or death in case of accident, as to its 
policy-holders, is not at ail in the position of à carrier for hire as to its 
passengers. The latter is engaged in a spécial service of peculiar dan- 
ger, as to which some rules of conduct on the part of its patrons are highly 
necessary. The former assumes a guardianship of its patrons in respect 
to the casualties of life which béset men everywhere, and as to which it 
is not practicabie to impose limitations which shall be constantly borne 
in mind by the insured. Will any one say that on sea and land, at 
home and abroad, a policy-holder must cOnstantly consider whether he 
is within ail the rules of ail the corporations, public ànd private, which 
he may in any way encounter? Whatever thé answer may be to any 
such question, it is plain enough that a rule of a corporation, within the 
meaning of this policy, must be onë which is known to the policy-holder, 
and of force at the time of the alleged violation. The évidence at the 
trial did not establish this fact, and the policy cannot be avoided on the 
gtound that deceased was not observing its terms at the time of the ac- 
cident. The motion for new trial will be denied. 
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KkEMSNÏZ P. CoTTLE Co. ■ 

{Circuit Court, S. Si Mv> York. Jane 21, XS89.) 

Patents for Inventions — Kbbmbntz Collab BnTTON. 

The patent granted to complainant, May 6, 1884, for "a collar or sleeve but- 
ton having a hoUow head aud stem, the said head, steni, ind tbe base-piate or 
tiack of the said button being shaped and made of a single continuons pièce 
of shéet-metal, " is void for ivant of novelty. The Stolïes patent, No. 171,883, 
January 4, 1876, covers a batto» composed of a single pièce of sheetmetal, 
the only différence being that the head is flat and solid inatead of round and 
hollow, like complainant's; and the Keats patent, No. 177,353, May 9, 1876, 
also covers a button màdeof à single pièce of sheet-metal, having a hollow 
head and hollow stem, of the same form as complainant's. 

In Equity. , Bill for infringement of patent. On final hearing. 
Louis C. Roegener, for complainant. 
Edwin H. Brown, for défendant. : 

Wallace, J. The patent in suit granted to complainant, May 6, 
1884; is in the words of the claim, for "a collar or sleeve button having 
a hollow head and stem; the said head, stem, and the base-plate or back 
of the said button being shaped^ and made of a single continuous pièce of 
sheet-metal, substantially as shown and described." The spécification 
and drawings describe and illustrate a button in the form of a stud. It 
is made of a single pièce of métal, without soldering or joints. By mëans 
of any suitable dies, a métal plate is pressed into the form of a cap, with 
a fîange or rim at the bottom, and then the sides of the cap are pressed 
together about the middle in any suitable manner, to form the head and 
stem. The prior state of the art may be sufficiently understood by re- 
ferring to only two of the several earlier patents in the record. The 
patent to Stokes, No. 171,882, granted January 4, 1876, describes a 
stud composed of one pièce of sheet-metal, in which the head and stem 
are made by striking them up or raising them ont of the métal base- 
plate by means of a punch and die. The stud is of substantially the 
same form as the stud of the complainant's patent, except that the head 
is flat instead of round; the stem is hollow; and the head is solid. The 
patent to Keats, No. 177,353, granted May 9, 1876, describes a button 
or stud made of a single pièce of sheet-metal having a hollow head and 
hollow stem, and is of the same form as the stud of the complainant's 
patent. It has an entra shank or base-plate. In making it, the sheet- 
metal blank is formed in two sections, having the desired configuration, 
one of which is doubled over upon the other, and the edges are brought 
together by latéral pressure. It thus ayjpears by the two prior patents 
referred to that the complainant was not the first to raake a hollow stud, 
or a hollow stud froin a single pièce of métal, or a stud from a single 
continuous pièce of métal, or a partly hollow stud from a single con- 
tinuous pièce of métal. So far as appears, he was the first to make 
a stud from a single continuous pièce of métal in which the head was 
hollow and round in shape. The stud of the Stokes patent would be 
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his if the head were not flat and preferably solid, instead of being round 
and hollow. The stud.of the Keats- patent would be his if it were not 
folded over and joined by latéral pressure at the sides, so as not to be 
made of a continuous pièce of métal. For the particular use for which 
the Stokes stud was designed a flat and solid head was préférable, and 
for the particular use for which the Keats stud was designed a joint or 
seam at the sides was not objectionable. For the use for which the com- 
plainant's stud was designed à round head was préférable, and a seam at 
the sides was objectionable. He desired to improve upon his predeces- 
sors by making a stud without a seam, and thus obviate the necessity of 
soldering, and which should be hollow throughout and thereby save ma- 
terial; and he desired to make a stud difFering somewhat in détails of 
the configuration of the parts from that of Stokes or Keats. The idea 
and the method of making a seamlessstudoutof a single continuous pièce 
of métal was suggested and fully shown by the patent of Stokes, and the 
idea and method of saving material by having the entire stud hollow 
was suggested and fully shown by the patent to Keats. It is not open 
to reasonable doubt that any compétent mechanic, versed in the manu- 
facture of hollow sheet-metal articles, having before him the patents of 
Stokes and Keats, could hâve made thèse improvements and modifica- 
tions without exercising invention, and by applying the ordinary skill 
of the calling. Indeed, the stud of the Stokes patent alone is a sub- 
stantial anticipation of the complainant's patent. The différent manip- 
ulation of the blank necessary to introduce the desired modifications of 
form, and the hollow head, which distinguish the studs, was within the 
obvious knowledge of the skilled mechanic. It must be held that the 
patent is invalid for want of novelty. The bill is dismissed,with costs. 



AsBESTiNE TiLiNG & Manuf'g Co. V. Hepp et al, 
{Circuit Court, D. Oregon. June 28, 1889.) 

1. Patents pob Iîtvektions — Infkingbmbnt — Accotjnting. 

Under section 4921 of the Revised Statutes, where a decree is given in a 
suit in equity restraining tlie infringement of a riglit secured by patent, the 
court may also decree a recovery of the profits arising from such infringement 
and the damages the plaintiffl has suatained thereby. 

3. MuNiciPAii Cobpohation— Infringement ov Patent. 

Where the council of Portland authorizes a contracter to lay a sewerin one 
of its streets, in pursuance of a! power contained in its act of incorporation, 
and in so doing the contractor infringes upon the patent of another for mail- 
ing sewer-pipe, the act being a corporate one for the benefit of the corpora- 
tion, it is liable for such. infringement, the same as a private corporation oi 
person. 

[Syllahm by the Court.) 

Suit in Equity for the Infringement of a Patent. 
Albert H. Tanner, for plaintitF. 
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William H. Adams, for défendant. 

Deady, J. This suit is brought by the Asbestine Tiling & Manufact- 
uring Company, a corporation formed under the laws of Washington, 
against V. Hepp and F. D. Bail, citizens of the state of Oregon, and the 
city of Portland , a municipal corporation of said state. 

It is brought to restrain the défendants from using or vending certain 
moulds for making mortar-pipes, for whieh Ezra Hamilton, the inventer, 
on October 23, 1877, obtained a patent from the United States, for the 
term of 14 years, for an account of the profits arising from the making, 
using, and vending of said moulds, and damages for the same. 

The défendants Hepp and Bail answer the amended bill, and the city 
of Portland demurs thereto. 

It appears from the bill that the plaintiff is the assignée of this patent 
for this county, and that the city of Portland is authorized by its act of 
incorporation to lay down sewers within the corporate limits, designate 
the material to be used in the construction of the same, exercise exclu- 
sive control in ail raatters relating thereto, and to assess the cost thereof 
on the property benefited thereby; that the défendant, b}' its common 
council, has employed and contracted with the défendants Hepp and 
Bail to put down numerous sewers constructed of pipe niade with said 
raioulds, and in pursuance thereof has used a large number of said moulds 
and a large quantity of pipe made by means thereof, and is about to con- 
tract with them for the construction of other sewers therewith. 

On the argument of the demurrer the points made in support of it 
were thèse: 

(1) The city of Portland, in constructing sewers, exercises a police power 
for the benefit of the public health, which "in no way inures to the profit or 
advantage of the city in its corporate capacity," and therefore it "is not llable 
for the infringement of a patent in prosecuting such worlt." 

(2) The city of Portland is not llable for profits on account of the alleged 
infringement, "none being reiilizad" or "claimed by the bill." Hence equity 
has no jurisdietion. 

(3) The city, if llable at ail, is only llable for damages, and thèse can only 
be recovered in an action at law. 

By section 4921 of the Kevised Statutes (section 55, act of July 8, 
1870, 16 St. 206) it is provided that in cases arising under the patent 
laws this court shall hâve power to grant injunctions "to prevent the vi- 
olation of any right secured by patent, and upon a decree being rendered 
in any such case for an infringement the complainant shall be entitled 
to recover, in addition to the profits to be aocounted for by the défend- 
ant, the damages the plaintiff has sustained thereby." 

Presumably the city has made no profits out of the alleged infringe- 
ment; but, whether it has or not or will not, the cœnplainant is presum- 
ably (lamaged thereby to the extent of the royalty or license fee usually 
cliarged for the use of the patent. 

Prior to the act of 1870 damages could not hâve been recovered in a 
suit in equity for the infringement of a patent, but resort must hâve been 
had to an action at law for this purpose. 
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The city, like any natural persoii, inay be enjoined from violating any 
right secured to the patentée in this patent, or his assigns, and the stat- 
ute expressly provides that iri case of adecree for aninjunction to restraiu 
the infringement of a patent the plaintiff shall be entitled to recover the 
damages eustaihed thèreby. • 

In Root V. Railway Co;, 105 'U; S. 189, the whole subject of redress 
in equify for the violation of a right secured by a patent is exhaustively 
examined by the late Mr. Jtistiee Matthews. The bill was filed after 
the expiration of letters 'patent for the profits derived by the défendant 
from the use of an improvement in railway car brakes, and, as there 
could be no furthér infringement after the expiration of the patent, it 
was not à case for an injunction, and consequently not of équitable cog- 
nizance. 

In stating the conclusion of the court, Mr. Justice Matthews said 
(page 215) "that a bill in equity for a naked account of profits and dam- 
ages against an infringer of a patent cannot be sustained; that such re- 
lief ordinarily is incidental to some other equity, the right to enforce 
which secures to the patentée his standing in court; that the most gên- 
erai ground for équitable interposition is to insure to the patentée the 
énjoyment of his spécifie right by injunction against a continuance of the 
infringement." 

In the case under considération, on the demurrerto the bill, the plain- 
tifl' is entitled to an injunction against the continuance of the infringe- 
ment by the city, and this giveS this court, sitting as a court of equity, 
jurisdiction. Incidental to this, according to the rules of procédure in 
equity and the express language of the statute, (section 4921, Rev. St.,) 
the court may give the plaintiff further relief by way of the recovery of 
the profits made by the infringer or the damages sustained by the plain- 
tiff'. 

By the act of October 24, 1882, incorporating the city of Portland, 
the common council thereof is authorized to open, lay out, widen, grade, 
and improve the streets of the city, and, by section 121 of such act, "to 
lay down ail necessary sewers and drains, and cause the same to be as- 
sessed on the property directly benefited by such drain or sewer," and 
by subdivision 30 of section 37 of said act the council is given the 
power "to regulate * * * the building and repairing of sewers." 

In Dillon on Municipal Corporations (3d Ed. § 966) it is said that such 
corporations "are liable for acts of misfeasance positively injurions to in- 
dividuals, done by their authorized agents or ofïicers, in the course of 
the performance of corporate powert i;onstitutionally conferred, or in the 
exécution of corporate duties." But, the writer adds, there is"not alittle 
diver&ity of opinion as to what duties are corporate duties." 

However this may be, it is certain that the state may authorize the 
officers of a municipal corporation to perform a duty which is not cor- 
porate in its character or purpose, and for the omission or wrong-doing 
of which the corporation is not, and ought hot to be, liable to any one. 
My attention has not been attracted to any spécifie instance of this kind, 
but many suggest themselves. For instance, if the state were to author- 
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ize and require the mayor of the city to keep a rain-gauge or weather 
record in Portland, or an account of the immigrants arriving at the port, 
in the performance of such duties he would be serving the public at large, 
and not the agent of the corporation. 

But where the act is a corporate one, to be performed primarily for 
the benefit of the corporation, the inhabitants of the municipality, it is 
none the less a private, corporate act, because the public at large may be 
incidentally benefited thereby. 

What few cases there are on this subject refer to and follow the ruling 
in Bailey v. Mayor, etc., 3 Hill, 531. In this case it appeared that certain 
" water commissioners," appointed by the state under an act of the législa- 
ture to provide the city of New York with pure and wholesome water, em- 
ployed persons to build a dam across the Croton river. 

The action was brought against the corporation to recover damages for 
injuries caused by the insufficient construction of the dam. The court 
held that the work was a corporate one; that the commissioners were the 
agents of the corporation ; and that the latter was therefore liable for the 
injury. 

In delivering the opinion of the court, Mr. Chief Justice Nelson, in 
speaking of the grants of power to municipal corporations for exclusive 
public purposes and those for private purposes, and the difficulty some- 
times of distinguishing them, said: 

"But tlie distinction is quite clear and well settled, and llie process of sép- 
aration practieable. To this end, regard shoiild be had not 30 much to the 
nature and character of the varions powers conferred as to the object and 
purpose of the législature in conferring theni. It granted for public purposes 
exclusively, they belong to the corporate body in its public, political, or mu- 
nicipal character. But if the grant was for purposes of private advantage 
and émolument, though tlie public may dérive a comraon beneflt therefrom, 
the corporation, quoad hoc, is to be regarded as a private company. It stands 
on the same footiqg as would any individual or body of persons upon whom 
the like spécial fraBchises had been conferred." 

Certainly the purpose of the power to drain the streets of the corpora- 
tion for the health and convenience of the inhabitants thereof, is quite 
as much a private one as that of the power to furnish them with water. 
Like the power to maintain tire-engines and iights, the power to drain 
the streets by constructing sewers therein to carry ofï'the waste water and 
refuse matter is granted and intended for the benefit and émolument of 
the corporation, — the dwellers in the city, and not the gênerai public, 
although the laiter ma)' be and is incidentally benefited thereby. 

When the municipal corporation of Portland was created by the légis- 
lature, it was not contemplated that the inhabitants thereof should be 
left to perish in their own filth, and the place become a nuisance, and 
therefore the corporation is authorized, for its own benefit, to provide foi 
the removal of its waste water and refuse matter by laying down sewera 
or constructing drains in its streets. 

In Ransom v. New York, 1 Fish. Pat. Cas. 254, and Bliss v. Brooklyn, 
4 Fish Pat. Cas. 596, it was held that the municipal corporation was liable 
as an infringer for acts done in the course of the exécution of its corporate 
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pôwerg and duties, the patents^ infringed being in the one case for fire- 
engines and the other for an, improvement in hose-couplings. 

In Elkabeth v. Pavement Co., 97 U. S. 126, it was not questioned that 
the corporation, having contracted with third persons to lay down a pave- 
ment on its streets, which was in fact an infringement of the pavement 
company's patent, was liable therefor as an infringer for profits, if any 
were made, and for damages, if any were sustained. But, the suit hav- 
ing been commenced before the passage of the act of 1870, "damages" 
could not be recovered therein; and, it not appearing that any profita 
had been made by the corporation, there were none to recover. 

Nor 13 it material whether the council contracted for or required that 
the pipe to be used by the contractor should be made on the machine of 
the plaintifi". It is enough that it has accepted the same, or allowed the 
contractor to use it, without the llcense of the patentée or bis assignée. 
The demurrer is overruled. 



The Katb V. Aiticin. 

PiNCKNBY V. The Kate V. Aitkin. 

(DUtrîct Court, D. South Oarolina. June 28, 1889.) 

Sbiïting— BtLTj op Lading. 

Phosphate rock, as an article of export, is known to commerce as" wet" and 
"dry" rock, the latter being subjected to heat, and thereby made merchantu- 
ble. Libelant aold a cargo of "dry" rock, which should oontain not more than 
3 per cent, of moisture, but after the rock was loaded, the master, represent- 
ing the vendees and charterera, refused to sign a bill of lading for anything 
but simply "phosphate rock, " while libelant insisted that he should sign for 
"dry phosphate rock, " without qualification. On libel flled for damages foi 
the master's refusai to sign, held, that both parties were in the wrong, — the 
libelant for insisting upon bills of lading for dry rock" without qualification 
or explanation, and the master for refusing to sign except for phosohate 
rock without statement of its condition, wet or dry, as ascertainable by the 
sensés, — and the libel was dismissed, and costs divided. 

In Admiralty. 

Libel for refusing to sign bill of lading. 

/. N. Naihans, for libelant. 

J. P. K, Bryan, for claimant. 

SiMONTON, J. In order to under.stand this case a brief préface is nec- 
essary. Phosphate rock, as an article of export, is taken from the mine 
and subjected to the process of washing. When it leaves the washer, 
it is known as "wet" rock, and is shipped in that condition. Very fre- 
quently, however, fhe wet rock is dried before shipment. The drying 
process is either in a kiln or in the open air. The latter process ex- 
poses it to the action of the sun and air. The moisture is thus expelled. 
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In the kiln the rock is dried by artifieial beat. After leaving tbe washer 
it is carried to tbe kiln, a brick structure, and is dumped on tbe floor. 
The rock being in nodules, falls naturally in conical form, tbe edges be- 
ing near tbe walls of tbe kiln. Wben beat is applied tbe wbole mass 
is affected, but, of course, the rock in the neighborhood of the center 
of the pile feels tbe full action of tbe beat. The nodules at tbe edges 
bave less moisture expelled from tbem. Wben tbe fire is applied di- 
rectly to the rock it shows the mark, and is dark. Rock dried in the 
Sun and air is nearly white. AU things being equal, tbe value of kiln- 
dried rock and rock dried in tbe sun and air is tbe same. The rock 
thus dried contai ns more or less moisture, varying from one-balf per 
cent. up. Wbat is known in commerce as "dry" rock must not contain 
more than 2 per cent, of moisture. More than 2 per cent, renders it 
unraerchantabie. On 9th October, 1888, libelant contracted with 
Thomas & Son to sell thera a cargo of best kiln-dried Magnolia rock, 
moisture not to exceed 2 per cent., at six dollars per long ton, delivered 
along-side buyers' vessel, at seller's works, on Ashley river. Terms, 
note at 60 days from date of bill of lading, with interest added at 6 per 
cent, perannum. Thomas & Son chartered tbescbooner KateV. Aitkin, 
and sent ber for tbe rock. The charter-party is in the usual form, and 
provides for a full cargo of "phosphate rock;" "the captain to sign bills 
of lading without préjudice to the charter-party." Tbe schooner went 
to libelant's landing, and employed Mr. Cutbbert, tbe managing agent 
of libelant's mines, as her stevedore. Cutbbert began to load tbe schooner 
with rock out of a kiln near by and in sight. The rock was put into 
the lower hold. He tben began to put in rock taken from a pile outside 
of tbe kiln. He says tbat this was sun-dried rock. Tbe crew say that 
it was rock just from the washer, — wet rock. As soon as the mate saw 
this rock coming into the vessel, the master being absent, be stopped it, 
saying that it must not be mixed Witb the other rock. Cutbbert persisted. 
Finally he stopped work. When tbe master returned, he confirmed tbe 
action of tbe mate, and directed the outside rock to be put in between- 
decks. Cutbbert again persisted, and finally had his own way, the 
master saying that as Cutbbert persisted in mixing tbe rock be would 
not sign bills of lading for dry rock. Cutbbert had notbing to do with 
tbe bills of lading. About 50 tons of this outside rock were put in, 
and tben tbe loading of tbe schooner was completed. The entire cargo- 
was about 600 tons. Wben sbe came from the landing to the port of 
Charleston, Mr. Cohen, shipping agent of libelant, on 9tb Novetaber,, 
1888, prepared and presented to the master bills of lading for a cargO' 
of dry phosphate rock. Tbe master refused to sign for dry phosphate 
rock, and tendered bills of lading for cargo "of phosphate rock." Nei- 
ther side would yield or suggest or adopt amendment. Tbe schooner 
being ready for sea, the libel was filed. It bas been the practice in this 
trade to sign bills of lading for dry phosphate rock. In his bills libel- 
ant uses thèse words: The Aitkin bas carried cargoes from his landing, 
and bas giyen bills of lading in thèse words. The schooner sailed on 
llth November, delivered cargo to Thomas & Son, which was found wet 
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îii streaks on the starboard çide, abput one-third of cargo beîng so wet. 
She had encountered .bad' weather:, ;and had been damaged by gales. 
Libelant drew on Thomas & Son, for three-fourths of invoice price of 
cargo, 15 or 20 days.after she left, apd, the draft was accepted. Thèse 
are the essential facts. There is no doubt as to the jurisdiction. The 
W. A. Morrell, 27 Fed. Rep. 570; Paterson v, Dakin, 31 Fed. Rep. 682. 
It has not been questioned. 

The évidence filed with this opinion shows that if ail the rock had 
been taken froni the kiln the master would hâve signed the bills of lading 
for dry phosphate rock. It is probable that if the rock had not been 
mixed he would bave pursued the ^me course. Counsel, however, in 
presenting this case, hâve not directed their attention solely to the ques- 
tion whether the outside rock was phosphate rock dried by son and air, 
or whether it was rock just out of the washer. On this point I hâve a 
clear opinion that it was xiot wet rock, and that Mr. Cuthbert's évidence 
settles the issue. But counsel hâve widened the question, and bave dis- 
cussed earnestly and learnedly the questions of strict right. Did libel- 
ant bave the right to require the master to sign bills of lading for "dry 
phosphate rock?" Did the master hâve the right to refuse to sign ex- 
cept for "phosphate rock?" The words "dry phosphate rock" bave two 
significations. In trade, as between buyer and seller, they mean phos- 
phate rock, containing 2 per cent., or less, of moisture. When this fact 
is disputed it can be settled only by chemical analysis. But they hâve 
another, so to speak, a vulgar signification, in contradistinction to rock 
just from the washer, which is "wet" rock. The first has référence to 
its commercial qualifies, to be definitely ascertained only by chemical 
analysis; the second, solely to its condition, observable by the sensés. 
The master cannot be required to state in bis bills of lading the précise 
chemical character of the cargo. He has no authority to do so. He 
has authority " to bind bis owners with regard to the weight and condi- 
tion and value of the goods. He has no authority to estimate and dé- 
termine and state on the bill of lading the particular mercantile quality 
of the goodg before they are put aboard; as, for instance, that they are 
goods coiltaining such and such a percentage of good or bad material, 
or of such and such a season's growth. To ascertain such matters is ob- 
viously quite outside the scope of the functions and capacity of a ship's 
captain, and of the contract of carriage with which he has to do." Cox 
V. Bruce, L. R. 18 Q. B. Div. 147, quoted and followed in Railway Co. v. 
Knight, 122 J], S. 86, 7 Sup. Ct. Rep, 1132. So, when in this présent 
case the master was called upon to sign bills of lading for dry phosphate 
rock, one meaning of which — a meaning used in the contract with bis 
principal, the charterer of bis vessel-r— was that it contained two per cent. , 
or less, of moisture, he had the right to refuse to do so unless the expres- 
sion was so qualified as toindicate the condition, and not, perchance, the 
cheœiical quality of the rock; especially so when, as the agent of the 
vendees, his charterers, he reçeived the delivery under the contract of 
sale, and was thus, perhaps, in a position to bind them as to the chem- 
ical quality, of the rock involved in the expression. But the libelant 
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also had his rights. He was fulfiUing a contract to deliver to the buy- 
er's vessel dry phosphate rock. The cargo was about to be transported 
by sea. It went in dry; that is to say, not moist, or wet. It was about 
to be exposed to wetting. Heavy rains might penetrate the deck. The 
hatches might be imperfectly or negligently battened down and protected. 
The sea-water could thus reach the cargo. Stress of weathermight opeu 
her seams and let water in. The master himself might order or permit 
water to be put into the cargo, thus increasing its weight and his freight, 
payable on the resuit at the port of delivery. He had therefore the right 
to require the master to state on the bill of lading the condition of the 
cargo, (Cox v. Bruce, supra,) ascertainable by the sensés; that is to say, 
either that it was not wet rock or that to ail appearance it was dry, — 
neither damp nor wet to the eye or touch. The ordinary form of the 
bill of lading, "received in good order and condition," did not meet this 
if only the words "phosphate rock" were used. Phosphate rock direct 
froni the washer, as we hâve seen, is used as cargo. This view is strength- 
ened by another considération. A carrier is not responsible if he safely 
delivers the very goods he actually received for transportation. Railway 
Co. V. Knight, supra. But in the carriage of phosphate rock such is the dif- 
férence in the value of wet and dry rock (one dollar per ton) that it is im- 
portant to the shipper to hâve from the carrier the acknowledgment, not 
only that he carries so many tons of phosphate rock, but also that it was 
in such a condition that the delivery of wet phosphate rock would not 
fulfill the contract. The master, therefore, had no right to refuse to sign 
bills of lading for anything else but phosphate rock. As is not unfre- 
quently the case, both parties are in the wrong. Let each pay his own 
costs, and let them divide the costs of the officers of court betweeu them. 



The s. a. Rudolph. , 

McCaulley et ai. v. The Rudolph. 

{District Court, S. D. New York. June 14, 1889.) 

Saltage— Abandonment. 

The schooner R. having stranded on the Jersey coast. during a snow- 
Btorm, the master and crew were taken ashore by the life-saving service. A 
tug was sent for by the master, who kept watch of the vessel as she floated 
and drifted upward and outward along the beach. The libelants' tug, pass- 
ing near in rough weather, observing the schooner's condition, went to her 
rescne, and towed her to New York. No signal was given the tug from the 
shore. i£eW, that the service was a salvage service; that the schooner was 
only temporarily abandoned; and that the service was rendered with the vir- 
tual consent of the master; and $1,500 was awarded upon the gross value of 
$6,314, for ship, freight, and cargo, — one-third to the master and Crew, two- 
thirds to the owner; and an amendment to the libel was allowed to embrace 
the master and crew. 

In Admiralty. Libel for salvage. 
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H. D. HokhkisSi, for libelants. 
' Owen, Gray cb Sturges, for claimant. 
W. A. Walker, for the cargo. 

Brown, J. On the 6th of February, 1889, the schooner S. A. Ru- 
dolph, bound from Washington, N. C, to New York, loaded with lum- 
ber partly on deck, stranded on the New Jersey coast ofif Point Pleasant, 
during a snow-storm. After being aground a couple of hours, the mas- 
ter and crew were taken ashore by a crew frora the life-saving station at 
Island beach, the master being injured by having a hand mashed, and 
being disabled in the legs. The captain sent a telegram to New York 
for a tug. About half past 10 the libelants' tug, Ivanhoe, approached 
the schooner, which was at that time afloat, and, seeing no one on board, 
took her in tow and brought her to New York. Before the schooner had 
fioated the mate had again visited her, but, tinding three feet of water in 
the hold, refused to stay aboard. The wind was blowing offshore, the 
schooner had some sails set partly torn, and the tiller was lashed to port. 
Some little time before the Ivanhoe approached her she had fioated in 
the flood tide, and she was drifting up along the beaoh at the rate of 
about three miles an hour. The captain and crew, with the raemberg 
of the life-saving staff, were on shore watching her, and it is claimed 
they were preparing to go on board of her again at the time when the 
Ivanhoe took charge of her. The captain, it is said, desired to go on 
board before, but was prevented by the captain of the life-saving crew 
ou account of his injuries. The libelants claim that the schoonef was 
derelict. I cannot find upon the évidence that the schooner was derelict 
or abandoned. There stiU remained the spes recuperandi. A tug had 
been sent for. The master and crew were watching her from the shore, 
with référence to her préservation. I am not satisfied, however, that 
there was any présent intention of boarding her for the purpose of at- 
tempting to navigate her into New York harbor. When the tug ap- 
peared no signais to her were made bj'' the schooner's master and crew 
on shore. Such signais might hâve been made, and if there had been 
any objection to the tug's rescuing the schooner, the tug's présence and 
manifest intention, instead of causing the master and crew to forbear to 
go out in the boat, as it is alleged they were preparing to do, would nat- 
urally hâve expedited their going. Virtually, therefore, the tug acted 
upon the assent, if not request, of the master of the schooner, and res- 
cued her in her existing and apparent condition, i. e., only temporarily 
abandoned, and remaining under the eye and watch of her master and 
crew, who were seeking some means of rescue, and were satisfied that 
the Ivanhoe should take her in the condition she was. Under such cir- 
cumstances the service was a salvage service, and entitled to a reasonably 
libéral reward. Though the sea was rough and the weather stormy, the 
service itself was not attended with any great difficulty or danger. The 
vessel, as saved, was of the value of $4,700, the freight $890, the cargo 
of the net value of $724,— in ail $6,314. Fifteen hundred dollars will, 
I think, be a proper compensation for the whole service of the Ivanhoe, 
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her master, and crew, to be apportioned ratably against the schooner, 
freight, and cargo. See The Hyderabad, 11 Fed. Rep. 749; The Joseph 
G. Griggs, 1 Ben. 81; The- Anna, 6 Ben. 169. Of thisamount one-third 
should go to the master and crew of the Ivanhoe and two-thirds to the 
owners. The libel is filed by the owners alone, and not in behalf of ail 
interested. A pétition may be flled in behalf of the master and crew, 
or the libel amended in behalf of ail interested, and a decree thereupon 
taken for the full amount. The Adirondack, 2 Fed. Rep. 872. If nei- 
ther is done within a reasonable time, the libelants may take a decree 
for their share only. 



The Havilah. 

(District Court, S. D. New York. June 27, 1889.) 

Admiraltt — Rbhbahing. 

A rehearing of a cause will not be granted after an assessment of damages, 
upon alleged new évidence that is equally controverted, and involves the re- 
consideration of ail the previous évidence. The remedy is by appeal. 

In Ad mirai ty. 

Henry D. Arden, for libelants. 

H. D. Hotchkiss and R. D. Benedict, for claimants. 

Brown, J. The assessment of damages, under such circumstances as 
in the présent case, is attended with much difficuity and perplexity. 
Assuming that the brig was liable on account of her négligence, as found 
at the hearing, I think that substantial justice is done by the award of 
damages, and that I am not warranted in making any material change, 
except as respects $551.25, allowance for demurrage, which is doubtless 
an oversight. Payment of the full value of the vessel at the time that 
she was sunk is the légal équivalent of a new vessel purchased to supply 
the place of the old , and interest thereon represents the value of the use. 
Dernurrage in addition, therefore, is not chargeable. The Venus, 17 Fed. 
Rep. 925; The Utopia, 16 Fed. Rep. 507. In other respects the report 
is confirmed. An urgent appeal is made for the rehearing of the cause 
on the merits, on the ground of newly-discovered évidence, derived from 
the raising of the vessel during the assessment of damages, b}' which it 
is claimed to be shown that the angle of collision, instead of being from 
three to four points, as found heretofore by the court, was eight points, 
as the libelants had contended ; and because such a collision angle would 
require the reconstruction of the whole theory of the collision, and charge 
the schooner with fault, and perhaps whoUy relieve the Havilah. Such 
évidence as the raising of the schooner affords is, no doubt, new. and, if 
it were certain that the évidence derived from an inspection of the vessel 
proved an angle of collision of eight points, I should not hesitate to ad- 
mit the testimony, and to re-examine the évidence with référence to thaï 
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fact, as the angle of collision was a very important factor in the déter- 
mination of the case. But it is clear from the opposing affidavits that, 
if the case were opened, the angle of collision wotld be the subject of as 
much controversy as any part of the case on the original hearing. Where 
very important facts are discoveled after trial, and there is either no dis- 
pute about them, or substantially little dispute, it is better that this 
court, as I havé held,' should reconsider the case, the same as where 
there has beénan important misapprehension or mistake as to the testi- 
mony or facts proved; but not so, I think, where the opening of the 
cause would renew the same controversy upon a new. field of évidence, 
evidently with contradictory witnesses, ail of which must be weighed in 
connection with the évidence previously considered. As the law sup- 
plies the opportunity for rehearing on new évidence by appeal, I think 
it better that it should be heard' there, where it can be determined free 
from the préoccupation of mind that naturally follows a judgment once 
formed and expressed, as respects thé mass of the old évidence, which 
must, nevertheless, be recoasidered with référence to the new. 



Snow et al. v. Peekins et al. 
(District Court, 8. D: Neio York. June 36, 1889.) 

ShIPPING— GENERAL AvERAGB— NEGLIGENT StRANDING. 

VoluBtary stranding, mftde necessary by négligence on the part of the ship, 
does not entitle the ship-owners to a gênerai average contribution from the 
cargo saved. 

In Admiralty. • 

Wm. A. TFaZÀîer, for libelants. 

Evarts, Choate & £eaman and T. Cleveland, for respondents. 

Brown, J. The libelants claim a gênerai average contribution for the 
sacrifice of the bark Oneco, which was voluntarily stranded in April, 
1885, at Sagua la Grande, Cuba, for the préservation of the respondents' 
cargo. The bark of 726 tons was chartered to the respondents to load a 
cargo of sugar, tO be delivered in SOme port of the United States north 
ofHatteras. FuUyloaded, she drew about 18 feet. On account of the 
shoal water in the harbor, the port régulations prohibited loading beyond 
16 feet 3 inches draft. When loa,ded to that draft the Oneco proceeded, 
in Charge of a government pilot, about 9 miles to the outer anchorage. 
She came to anchor on the lOth df April, as the log of that date states, 
"in 20 ft. of water, 35 fms. of chain, the cayo bearing S. E. by E. and 
the light W. by N." On the three foUowihg days her loading was com- 
pleted. Oii the morning of the 14th, a strong wind and sea getting up, 
at 7 A. M. ajtiother anchor was let go. There is no évidence that she 
dragged her ànchors, but in the boisterous weather she struck heavily 
upon the bottom, breaking the ruddër and dàmaging the keel. The 
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puraps were manned and signais of distress were kept flying, but no help 
was obtained, and at the endof the day 36 inches of water was in the 
well. On the morning of Wednesday,-tlie 15tb, the captain returned 
to Sagua, and came back on Thursday, the 16th, with three surveyors 
and a lighter. The surveyors recommended beaching the vessel for the 
préservation of the cargo, so far as possible, which was immediately 
donc. The cargo was thereafter unladen, the vessel stripped, and the 
wreck sold. The cargo was unloaded under a salvage contract made at 
Sagua by the master with one Garcia, bearing date the 15th, aliowing 
the salvor 60 par cent. This contract recites that the Oneco was then 
stranded, and belieyed to be a total loss. This contract is also certified 
by the United States commercial agent under that date. During the 
master's absence on the 15th assistance in pumping had been obtained 
from the gun-boat Telegrama; but the water had gained on the pumps, 
and on the master's return the bark had 84 feet of water in her hold. 
The surveyors were sent by request of the résident American commer- 
cial agent upon the master's application for a survey, two of whom bave 
testified in the cause. 

Upon the considérable évidence on this branch of the case there seem 
to me to be grave doubts whether the beaching of the vessel was for the 
best interests of the ship and cargo, or was reasonably justified by the 
circumstances of the situation. The salvage contract with Garcia hav- 
ing been made the day before the survey, the survey can be regarded 
only as called to justify a foregone conclusion. But no further comment 
will be made on this part of the case, as I am satisfied that upon other 
grounds a gênerai average charge cannot be sustained, for the reason 
that the pounding on the bottom, and conséquent leaking of the ship, 
which was the occasion of the voluntary stranding, arose through négli- 
gence on the part of the ship. It is one of the commonly accepted rules 
in the law of gênerai average that the party whose négligence has made 
the sacrifice necessary cannot claim contribution. Lown. Gen. Av. c. 
1, § 4; Gourl. Gen. Av. 15, and cases there cited; The Ettrick, L. R. 6 
Prob. Div. 127, 135; RoUnsmi v, Price, L. R. 2 Q. B. Div. 91; The On- 
tario, 37 Fed. Rep. 220, 222, and cases there cited; Ralli v. Troop, Id. 
888, 890. Such is the express provision, also, of several of the conti- 
nental Codes. Germany, § 704; Italy, § 643; The Netherlands, 700; 
Spain, § 820; Belgium, § 103. In France the law is the same, without 
any express provision of the Code. 5 Valroger, Droit Mar. §§ 2001, 
2087 . The charter in the présent case does not adopt the York-Antwerp 
rules. Taking ail the circumstances into considération, I cannot find 
that the vessel was anchored in deep water, as the master testifies, but 
must hold that she was improperly and negligently anchored in shoal 
water, (20 feet, as the log states,) and negligently allowed to remain 
there after her loading was completed until she pounded on the bottom 
in the rougb sea that arose on the 14th. The master testifies, indeed, 
that he repeatedly sounded about the ship, both before and after the 
pounding began, and that there was from 16 to 20 fathoms of water ail 
around the vcsbel, ani that the entry of "20 ft." in the log is a mistake 
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for 20 fathoms. But the sanie èntry in the log mentions both feet and 
fathoms. Theentry reads: "Came to anchor in 20 ft. of water, 35 fins, 
chairi, at 4 p. m." It is difficult to believe that the two forms of abbre- 
viation would bave been used if fathoms had been meant in both cases. 
But there are many circumstances Ihat sustain the log, and I bave sought 
in vain for anything to confirm the master's testimoriy. The protest 
made soon after and signed by the master, first and second mates, and 
two seamen, repeats the same statement of the log, the words "feet" and 
"fathoms" being written out in full. No other witness from the ship, and 
neither of the surveyors, two of whom were sworn, were examined as to 
the depth of water where the ship lay. Capt. Keen, oneof the survey- 
ors, speaks of the place as a "shoal" which he had found out, and he 
anchorèd his vessel a reasonable distance off to keep clear of it. Capt. 
Charleson speaks of the Oneco as aground. The master, in his applica- 
tion on the 15"th to the United States commercial agent for a survey, 
States that the Oneco had "struck upon a rock or reef." In his testi- 
mony he intimâtes that, though the ship lay in 16 fathoms of water, the 
rudder and keel struck upon some "lump." But he also testifies that 
he sounded ail about the stem and found no sueh lump, and he made 
no further effort to find what it was on which the ship pounded. While 
it is not absolutely impossible that such a peak arose from a depth of 
100 feet to within 20 feet of the surface, it seems scarcely crédible that 
so unusual and extraordinary a thing, if it existed, should excite no in- 
terest, remark, or investigation on the part of either the master himself 
or the other shipmasters, the surveyors, and the salvor and lightermen, 
who came out to the ship on the 16th. Had there been so dangerous a 
rock in that vicinity, in deep water, where vessels were accustomed to lie 
and complète their loading, it seems incredible that no inquiry or inves- 
tigation should bave been made concerning it. The évidence even of 
the master shows no such interest or investigation^ and the testimony of 
the other witnesses gives no intimation of anything unusual, but treats 
it as any ordinary shoal on which the vessel had grounded. The mas- 
ter, when asked to explain how the ship could thump on the bottom in 
100 feet of water, could givë no explanation except the suggestion of a 
"lUmp" beneath the keel, which he made no spécial effort to find, and 
which is not proved to hâve existed. In the face of the entry in the 
log, and the language of the protest, that the ship anchorèd on the lOth 
in 20 feet of water, and of the other évidence, intimating nothing un- 
usual, but speaking of the vicinity as a shoal, and the vessel as stranding 
on the bottom; I must find the master's testimony insufficient to sup- 
port his theory. If it was permissible to anchor at ail in so shallow 
water as 20 feet, it was not permissible to remain there wlien the wind 
shifted or freshened; and I mùst hold it negiligence in the ship, if not 
tb bave anchorèd in that depth at ail, at least not to bave taken care that 
the ship was hauled out into deeper water before any such change in the 
wind and sea arose as made her berth palpably dangerous, and produced 
the injuries on account of which she was stranded. This négligence be- 
ing the efficient cause of the sacrifice, the libe] must be dismissed. 
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Mercantile Trust Co. v. Kanawha & 0. Ry. Co. et al. 

(Circuit Court. B. West Virginia. July 18, 1889.; 

1. Courts — Fédéral — Ancillart Jurisdiction. 

A suit was brought in the United States circuit court for Ohio for tlie fore- 
closure of a mortgage on defendant's railroad, which extends through Oliio 
and West Virginia. After the appointment of a receiver in that suit, com- 
plainant flled a bill termed an "anoillary bill," in tlie United States circuit 
court for Weat Virginia, reoiting the proceedings in the iirst suit, and ex- 
hibiting a copy of the bill therein, and praying the court to taise "ancillary 
jurisdiction" and furnish such relief as might be necessary to accompli.sh the 
purposes of the flrst suit, "and for such other and further relief as the nature 
of the case may require, " etc. Held, that the bill should be dismissed. If the 
aid of the court in West Virginia is desired in enforcing the mortgage, it must 
be invoked by an independent suit. 

8. Eql'ity — Pleading— Bill to Foueclose. 

The bill cannot be regarded as an original bill seeking foreclosure, because 
it contains no sufBcient description of the mortgaged premises, nor averment 
of facts essential to show complainant's right to foreclose, and such defects 
cannot be supplied merely by référence to the copy flled of the bill in the 
other suit. 

In Equity. On pétition for ancillary proceedings. 
Alezander & Green, Simpson, Thacker & Barnum, and John E. Kenna, 
for complainant. 

E. B. Knight, for défendant railroad conipany. 
J. B. Jackson, for défendant Davis. 
Before Harlan, Justice, and Jackson, J. 

Harlan, Justice. The bill tiled in this court, May 4, 1889, by the 
Mercantile Trust Company, and which was spoken of in argument as an 
"ancillary bill," shows that that corporation bas heretofore filed in the 
circuit court of the United States for the Southern district of Ohio, East- 
ern division, "a bill of complaint against the Kanawha & Ohio Railway 
Company, a corporation created and existing under and by virtue of the 
laws of the states of Ohio and West Virginia, and having its principal 
offices at Columbus, in said state of Ohio, and at Charleston, in said state 
of West Virginia, seeking for the foreclosure of a certain indenture of 
mortgage or deed of trust, dated the Ist day of May, 1886;" and that 
"a portion of the Une of railway and property owned by the said Kana- 
wha & Ohio Railway, and subject to the lien of said mortgage, is situ- 
ated within the district of West Virginia, and within the jurisdiction of 
this court." 

The remaining parts of the bill are in thèse words: 

"And your orator respectfully refers to the said bill of complaint in the 
circuit court of the United States for the Southern district of Ohio for a more 
particular statetneut of the contents thereof , and for the ternis and conditions 
of said mortgage; and your orator ûles herewith a true copy of said bill of 
complaint, and prays that your honors will take the same as a part of this an- 
cillary bill, your orator making ail the averments, and showing unto your 
honors the same facts which are set forth in said bill filed as aforesaid. 

"And your orator further shows that ail the statementa contained in said 
v.39F.no.6— 22 
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bill are true, as it is informed and verily belle ves, and it repeats the same 
herein. 

"And your orator makes the same corporation défendant in this cause that 
is natued in said bill Hled as aforesald, and prays process against the said de- 
ifendant, as in said bill it has already prayed. 

"And your orator prays that your honors wlll naalie such orders and de- 
crees, preliniinary and final, as are prayed for in said bill by your orator in 
the circuit court of the United States for the Southern district of Ohio, East- 
ern division; and that your honors will make such otherand necessary orders, 
judgments, and decrees as may be required in aid of said bill; and that your 
honors will take ancillary jurisdiction with the said circuit court of the 
United States for the Southern district of Ohio, Eastern division, and will 
give your orator ail the relief which may be necessary to accomplish the pur- 
poses of flling said bill. 

"And your orator prays in ail respects as in said bill set forth, and prays 
such other and further relief as the nature of the case may require, and to 
your honors seem meet." 

The case is now submitted upon a pétition by the plaintif?, filed May 
25, 1889, asking this court to take "ancillary" jurisdiction in aid of the 
suit brought in Ohio, and give the petitioner ail the relief necessary to 
accomplish the purposes of the bill for foreclosure. To that end the pe- 
titioner asks that an order be entered "confimiing and ratifying in ail re- 
spects" the order in the circuit court of the United States for the South- 
ern district of Ohio, appointing Robert W. Kelley receiver of the prop- 
erty of the Kanawha & Ohio Railway Company; also, that such orders 
and decrees be passed by this court "as shall be necessary or ad visable in 
order to vest in said receiver the possession of said mortgaged propertj'' 
and the control overthe same." 

The case is also before the court upon the plaintiff's motion to set 
aside the ex parte order herein of March 15, 1889, making Erwin Davis 
.a défendant, and to strike from the files the answer and cross-bill here- 
tofore filed by him. Davis claims to be the owner of a large aoiount of 
the mortgaged bonds, as well as of each class of the stock of the railway 
Company. In his cross-bill he dénies that there has been any such de- 
fault on the part of the mortgagor company as entitles the trustée to in- 
stitute foreclosure proceedings, or that the railway company is insolvent, 
or, if properly managed, unable to pay its interest as it matures; that he 
is willing to take a 20-year lease of the railroad, and deposit in advance 
of the maturity of the interest coupons the amount necessary to meet 
them, the lease to be forfeited if such deposits are not promptly made; 
and that, if his proposition to lease be not accepted, he asks that a re- 
ceiver be appointed of the mortgaged property within the jurisdiction of 
this court, who is wholly disinterested, and who is in nowise connected 
with the présent management of the company 's affairs. 

It was frankly admitted at the argument that the plaintifï did not 
:seek a final decree in this court foreclosing the mortgage of May 1, 1886, 
and ordering the property covered by it to be sold; that the purpose of 
the parties by whom or at whose instance the suit hère wag instituted 
was to bave thé entire mortgaged property administered under the or- 
ders of the court in Ohio, in which the suit for foreclosure was brought; 
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and that nothing was desired or expected from this court except an or- 
der approving or confirming the appointment of KelJej' as receiver, and 
such other orders as may be necessary to vest in him the possession and 
control of such of the mortgaged property as was in this district. 

In the brief submitted by the plaintifï's counsel since the oral argu- 
ment was concluded it is suggested that if this court should deeni an in- 
dépendant suit hère for foreclosure necessary or proper before any order 
is made in respect to the mortgaged property in this district, the bill 
tiled might be treated as an original bill seeking a foreclosure. 

This proposition cannot be sustained. The bill flled in this court, re- 
garded as an original bill for foreclosure, is defective, especially in that 
it does not sufflciently describe the mortgaged premises, nor show the 
terms and conditions of the mortgage, nor the amount secured by it, nor 
the sum due and unpaid by the mortgagor. It fails to show, by proper 
allégations, in conformity with the rules of equity pleading, that the 
plaintiff is entitled to maintain a suit for foreclosure, or to hâve a receiver 
appointed. Its right to hâve such relief should be made to appear by 
direct averments, and not simply by referring to a bill filed in anotlier 
circuit, and making a copy of that bill part of the one filed in this court. 
It may be that a decree of foreclosure based upon the bill filed hère could 
not be attacked collaterally as invalid or void. But we are of opinion 
that, in its présent shape, and in view of the avowed object of this suit, 
that bill ought not to be regarded by this court as a suflicient basis for 
a decree of foreclosure in this court. The nature and extent of the relief 
asked should be indicated by clear and exact statements in the bill it- 
self, apart from the exhibits. 

The bill being defective as an original bill for foreclosure, and for the 
appointment of a receiver, we are next to inquire whether it is proper for 
this court to enter an order simply approving or confiriîiing the appoint- 
ment, made in an original suit in another circuit, of a receiver of the 
Kanawha & Ohio Railway Company. It was assumed by counsel that a 
détermination of this question adversely to the plaintiff would be a ré- 
pudiation of the décision in MuUer v. Dows, 94 U. S. 444. But such is 
not the fact. In that case the circuit court of the United States for the 
district of lowa passed a decree of foreclosure and sale of a railroad ex- 
tending from a point in lowa to a point in Missouri, and owned by a 
corporation formed by the consolidation of a corporation of Missouri with 
a corporation of lowa. The entire line was covered by one mortgage 
and the suit for foreclosure was brought by the trustée. The mortgagors 
were also before the court, and the sale was made by a master at the in- 
stance of the trustée. There was no conflicting possession by any court 
in Missouri of the mortgaged property in that state. It was held that 
the decree was not void, so far as it directed the foreclosure and sale of 
that part of the railroad lying in Missouri, and that the trustée could be 
required by the court in lowa to make a deed to the purchaser in con- 
firmation of the sale. The case before us présents no question of that 
character. It is for the plaintiff to détermine whether it will seek a final 
decree in the circuit court of the United States for the Southern district 
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of Ohîo for the sale under the direction ofthat court alone, of the entire 
mortgaged premises, those in Ohio as well as those in West Virginia. 
But if it desires the active intervention of this court in respect to the 
mortgaged property in West Virginia, such intervention should only 
occur in a separate, independent suit, of which it may take cognizance, 
and in which, if proper or necessary to do so, this court may lay its 
hands upon the property withinthis district, and, if need be, administer 
it by a receiver directly amenable to its authoritj^, for the beneflt of ail 
parties interested, of whatever state they may be citizens. The request 
that this court will simply confirm the appointment of a receiver, made 
in another circuit, and by its order invest that receiver with the posses- 
sion and control of the mortgaged premises within this district, — no 
other relief being contemplated, — is, in effect, a request that this court 
will compel ail who hâve claims and rights in respect to the mortgaged 
property situated in West Virginia to seek relief in the original suit for 
foreclosure pending in another state; and this, notwithstanding such 
parties may hâve the right, under existing législation, to invoke the ju- 
risdiction of this court, or of some court of gênerai jurisdiction estab- 
lished by this state. It might be well if congress would so enlarge or 
regulate the jurisdiction of the courts of the United States as to enable a 
circuit court in which is brought an original suit for the foreclosure of a 
mortgage resting upon an Interstate railroad to take actual possession, bj^ 
its officers, of the entire line, and of ail the mortgaged property, wherever 
situated, and administer it for the benefit of ail concerned; preserving 
in that mode the unity of the railroad, and the just rights of mortgagors, 
mortgagees, creditors, as well as those of the gênerai public interested in 
commerce among the states. But there bas been no such législation, 
and we do not see our way clear to effect any such resuit by judicial or- 
ders merely. 

A good deal was said at the argument about the injury that might 
possibly ensue to mortgagors, mortgagees, creditors, and the public if an 
interstate railroad, covered by one mortgage, be placed under the man- 
agement of différent receivers, each acting under the orders of the court 
appointing him, and sold under separate decrees, rendered in distinct 
foreclosure suits brought in ditferent circuit courts of the United States. 
Undoubtediy railroad property of that kind could be very materially 
injured in value, and the gênerai public put to serions inconvenience, if 
the courts in which such separate suits are brought décline to act in har- 
mony, or according to some fixed plan, in the administration and sale 
of the property. It is not, however, to be assumed that this court, if its 
jurisdiction is proper ly iiîvoked in référence to this railroad, so far as it 
lies in West Virginia, will fail in any dut}' imposed upon it by law, or 
the comity prevailing between courts of equal dignity and authority. 

It is unnecessary now to consider other questions discussed at the bar. 

The plaintiff's pétition, filed May 25, 1889, is denied, but without 
préjudice to any right it may bave to institute a separate suit in this 
court for foreclosure, or to amend its présent bill, so as to makethis suit 
one of that character. If it does not so amend its présent bill, within 
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40 days from the entry of this order, then this suit shall stand dismissed. 
It foUows from what has been said that the order allowing Davis to be- 
come a party défendant must be and is set aside, and bis answer and 
cross-bill stricken from the files, but without préjudice to any right he 
may hâve to become a party to the présent suit, if the plaintifF amends 
its Mil as above indicated. 

Judge Jackson, of the district court, authorizes me to announce his 
concurrence in the above views. 



Allec V. Reeoe. 

(Circuit Court, 8. D. California. July 33, 1889.) 

Justice of the Pbace — Liability eor Torts. 

A justice of the peace is not liable in damages for causing the arrest and 
imprisonment, as authorized by Code Civil Proc. Cal. §t; 1993, 1994, of one 
who has failed to obey a subpœna issued by the justice, though the subpœna 
was Insufficient to require the attendance of the person served, and the war- 
rant of arrest was directed "to the sheriff or any constable," when by the 
statute it should bave been directed to the sheriff only, as in issuing the sub- 
pœna and warrant the justice acted in his judiciary capacity. 

At Law. On demurrer to compJaint. 

Action for damages by Alfred Allée against 0. M. Reece. 

H. M. Morgan, for plaintiff. 

WiMis & Treat, for défendant. 

Ross, J. The défendant was, at the times stated in the complaint, a 
justice of the peace for San Luis Rey township, of San Diego county, 
and as such, on the 7th of September, 1888, issued a subpœna for the 
plaintiff to appear in the said jùstice's court on the lOth day of Septem- 
ber following, then and there to testify as a witness in a criminal pro- 
ceeding then pending in that court, entitled Peojde of the State of California 
V. Jesm Fidoroa, in which proceeding Fidoroa was charged with the crime 
of grand larceny. The plaintiff herein not appearing at the time speci- 
fied in the subpœna for his appearance, the justice issued a warrant, di- 
rected to the sheriff or any constable of San Diego countj% commanding 
the arrest of the plaintiff, and that he be brought before the said court 
on the llth of September, then and there to show cause why he should 
not be punished for contempt in disobeying the subpœna. Under that 
warrant the plaintiff was arrested in Los Angeles county by the consta- 
ble of San Luis Rey township, of San Diego county, and taken before 
the justice's court at the time named in the warrant, and was there ad- 
judged guiltj' of contempt in failing to appear as a witness in obédience 
to the subpœna, and a fine of $30 was imposed upon him, with the al- 
ternative of imprisonment in the county jail of that county at the rate 
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of one day for every dollar of the fine unpaid. The plaintiff paid the 
fine, and was discharged. At ail of the times stated the plaintiff was a 
résident of Los Angeles county, in which county the subpœna was served 
upon him. It had not indorsed upon it an order for the attendance of 
the witness made by the judge of the court in which the offense charged 
against Fidoroa was triable, nor by a justice of the suprême court of the 
state, nor by a superior judge thereof. 

There can be no doubt of the illegality of the arrest and imprisonment 
of the plaintiff, and of the subséquent contempt proceedings before the 
justice's court: First, for the reason that it is provided by section 1330 
of the Pénal Code of California that "no person is obliged to attend as a 
witness before a court or magistrate out of the county where the witness 
résides or is served with a subpœna, unless the judge of the court in 
which the offense is triable, or a justice of the suprême court, or a judge 
of a superior court, upon an affidavit of the district attorney or prose- 
cutor, or of the défendant or his counsel, stating that he believes the év- 
idence of the witness is material, and his attendance at the examination 
or trial necessary, shall indorse on the subpœna an order for the attend- 
ance of the witness;" aeconâly, because by sections 1993 and 1994 of the 
Code of Civil Procédure of California every warrant to arrest or commit 
a witness for failure to obey a subpœna is required to be directed to the 
sheriff" of the county where the witness may be, and not to a constable; 
and, thirdly, because under no circumstances had the constable for San 
Luis Rey township, of San Diego county, the légal right to exécute the 
warrant in Los Angeles county, The liability of the constable, however, 
is not involved in the présent case, but the question hère is whether the 
justice of the peace is answerable in a civil action for the arrest and im- 
prisonment of the plaintiff. 

Had défendant been a judge of superior and gênerai jurisdiction, it is 
clear that he would not be; for the rule laid down by the suprême court 
in the case of Bradîey v. Fisher, 13 Wall. 335, is that "judges of courts 
of record of superior or gênerai jurisdiction are not liable to civil actions 
for their judicial acts, even when such acts are in excess of their juris- 
diction, and are alleged to hâve been donc maliciously or corruptly." 
The principle on which such exemption is founded and maintained rests 
in public policy, and was established in order to secure the independ- 
ence of the judges; it being, as observed by the court in the case abov& 
cited, "of the highest importance to the proper administration of justice 
that a judicial officer, in exercising the authority vested in him, shall 
be free to act upon his own convictions, without appréhension of Per- 
sonal conséquences to himself." With respect to judges of limited and 
inferior jurisdiction, however, it has been generally held that they are 
protected only when the act complained of was within their jurisdiction. 
The reasons given by Judge Cooley, in his valuable work on Torts, why 
the law protects the one judge and not the other, and that one the very 
one who, from his higher position and presumed superior learning and 
ability, ought to be more free from error, are as foUows: 
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"The inforior judicial ofBcer is not excused for exceeding his juriadiction, 
because, a limited autliority only having been conferred upon him, he best 
observes the spirit of the law by solving ail questions of doubt against his ju- 
risdiction. If he errs in this direction, no harm is done, because he can al- 
ways be set light by the court having appellate authority over him, and he 
can hâve no occasion to take hazards so long as his décision is subject to re- 
view. The rule of law, therefore, which compels him to keep within his ju- 
risdiction at liis péril, cannot be unjust to him, because, by declining to exer- 
cise any questionable authority, he can always keep within safe bounds, and 
■will violate no duty in doing so. Moreover, in doing so he keeps within the 
presuinptions of law, for thèse are always against the rightfulness of any au- 
thority in an inferior court, which, under the law, appears doubtf ul. On the 
other haiid, when a grant of gênerai jurisdiction is made, a presumption ac- 
companies it that it is to be exercised generally, until an exception appears 
which is clearly beyond its intent. Ils very nature is such as to confer upon 
the ofHcer intrusted vvith it more libertyot action indeciding upon his powers 
than could arise from a grant expressly conflned within narrow limits, and 
the law Would be inconsistent with itself if it were not to protect him in the 
exercise of this judgment. Moreover, for him to décline to exercise an au- 
thority because of the existence of a question, when liisown judgment favored 
it, would be to that extent to décline the performance of duty, and measura- 
bly to defeat the purpose of the law creating his ofHce; for it cannot be sup- 
posed that this contemplated that the judge should act offlcially as though ail 
presumptions opposed his authority, when the f act was directly the contrary. " 
Cooley, Torts, 420. 

In ail this there does not appear to me to be any sound reason for de- 
nying protection to the inferior judicial officer. As has been said, the 
principle on which any exemption is maintained is founded in the inter- 
est of the public, and is established in order to secure independence in 
the judiciary. This principle, in my judgment, is as applicable to an 
inferior judge as to one of superior and gênerai jurisdiction. To the ex- 
tent that the former is authorized to act at ail, it is just as important to 
the public interests, or, if less important, less only in degree, that he 
should be free to act upon his own convictions, without appréhension of 
Personal conséquences to himself, as that the judge of superior and gên- 
erai jurisdiction should be. It is ail important that every branch of the 
judiciary should enjoy this freedom. While it has undoubtedly been 
generally held that the exemption does not extend to inferior judicial ofïi- 
cers, that it has'been so extended is seen from the case of Scott v. Stans- 
field, L. R. 3 Excb. 220,in which case the court, in holding that the judge 
of a county court, -which was a court of record, was not liable to a civil 
action for slander for words spoken in his judicial capacity , even if spoken 
falsely and maliciously, and without any reasonable, probable, or justi- 
fiable cause, and without any foundation whatever, and not bonafide in 
the discharge of his duty as judge, and were wholly irrelevant to the mat- 
ter before him, said: 

"The question arises, perhaps, for the first time, with référence to a county 
court judge; but a séries of décisions, uniformly to the same eflect, extending 
from the time of Lord Coke to the présent time, establish the gênerai pr<^)0- 
sition that no action will lie against a ,judge for any acts done or words spoken 
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in his judicial capacity in a court of justice. This doctrine has been applied, 
not only to the superior courts, but to the court of a coroner, and to a court- 
martial, which is not a court of record. It is essential in ail courts that the 
judges who are appointed toadminister the law should be permitted to admin- 
ister it under the protection of the law, independently and freely, without fa- 
vor and without fear. This provision of the law is not for the protection or 
beneflt of a malicious or eorrupt judge, but for the beneflt of the public, whose 
interest it is that the judges should be at liberty to exercise their functions 
with independence, and without fear of conséquences. " 

In applj'ing the principle, however, to the acts of any judge, the dis- 
tinction so clearly pointed out by Mr. Justice Field in delivering the 
opinion of the court in Bradley v. Fisher, supra, must be observed be- 
tween excess of jurisdiction and the clear absence of ail jurisdiction over 
the subject-matter. " Where there is clearly no jurisdiction over the sub- 
ject-matter, " said the learned justice, " any authorily exercised is a usurped 
authority, and for the exercise of such authority, when the want of ju- 
risdiction is known to the judge, no excuse is permissible. But where 
jurisdiction over the subject-matter is invested by law in the judge, or in 
the court which he holds, the manner and extent in which the jurisdic- 
tion shall be exercised are gonerally as much questions for his détermina- 
tion as any other questions involved in the case, although upon the cor- 
rectness of his détermination in thèse particulars the validity of his judg- 
nients may dépend. Thus if a probate court, invested only with au- 
thority over wills and the settlement of estâtes of deceased persons, should 
proceed to try parties for public offenses, jurisdiction over the subject of 
offenses being entirely wanting in the court, and this being necessarily 
known to its judge, his commission would aiford no protection to him in 
the exercise of the usurped authority. But if, on the other hand, a judge 
of a criniinal court, invested with gênerai criminal jurisdiction over of- 
fenses committed within a certain district, should hold a particular act 
to be a publie offense, which is not by the law made an offense, and pro- 
ceed to the arrest and trial of a party charged with such act, or should 
sentence a party convicted to a greater punishment than that authorized 
by the law upon its proper construction, no personal liability to civil ac- 
tion for such acts would attach to the judge, although those acts would 
be in excess of his jurisdiction, or of the jurisdiction of the court held 
by him; for thèse are particulars for his judicial considération whenever 
his gênerai jurisdiction over the subject-matter is invoked. Indeed, some 
of the most difïicult and embafrassing questions which a judicial ofiicer 
is called upon to consider and détermine relate to his jurisdiction, or that 
of the court held by him, or the manner in which the jurisdiction shall 
be exercised. And the same principle of exemption from liability which 
obtains for errors committed in the ordinary prosecution of a suit, where 
there is jurisdiction of both subject and person, applies in cases of this 
kind, and for the same reasons." 

In the présent case the défendant, as justice of the peace, had before 
him, for examination under the state statutes, a criminal charge. It is 
not claimed that he did not hâve jurisdiction of that proceeding. For 
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its proper investigation wîtnesses were required, and to procure their at- 
tendance he had the power to issue subpœnas. Pen. Code, § 1326. For 
a witness duly subpœnaed, who should fail to attend, he was by the 
statutes empowered, upon proof of the service of the subpœna and of the 
failure of the witness, to issue a warrant for the arrest of the witness, ad- 
dressed to the sheriff of the county where he was to be found, (sections 
1993, 1994, Code Civil Proc.;) and by section 1331 of the Pénal Code 
it is provided that disobedience to such subpœna may be punished by 
the court or magistrate as a contempt. Whether the subpœna had been 
so served as to authorize the issuance of a warrant was a matter for judi- 
cial ascertainment by the justice. The direction of the warrant to the 
sheriff or any constable of San Diego county was a clear violation of sec- 
tions 1993 and 1994 of the Code above cited, but this was done in his 
judicial capacity. The witness, being a résident of another county, was 
by virtue of section 1330, supra, not compelled to attend the court of 
défendant in the absence of an order of the judge of the court where the 
offense uixder investigation was friable, or of a justice of the suprême 
court of the state, or of a state superior judge, indorsed on the subpœna; 
and in the absence of such an order the justice of the peace was clearly 
in error in adjudging the witness guilty of contempt in failing to obey 
the subpœna. But to pass upon the contempt matter it was necessary 
for the justice to ascertain the facts in respect to the subpœna, and 
whether or not the required order for the attendance of the witness was 
indorsed on it, and ail of this he did in his judicial capacity. When 
that is the case, the grossness of the error of such détermination, and of 
the judgment following it, will not render the ofRcer liable in a civil ac- 
tion for damages, even if the exemption already referred to does not ex- 
tend to him. From thèse views it results that the demurrer must be 
sustained, and the suit dismissed, with costs to défendant. So ordered. 
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Dedeeick ' î>. Paequhae. 

(Circuit Court, E. D. Pennsylvania. June 38, 1889.) 

Pleading— Amendmbnt— Lachçs. 

Plaintilïliadflled an amendmen'„ tohisbill, afterthe expiration ofthe patent 
sned on, introducing new causes of action, and moved to extciid the timo for 
taking testimoiiy. He had allowed three years to elapse in total ,nactiv:ty 
on account of the alleged unsettled state of the law. Heid, the deliiy not be- 
ing sufficiently excused, the amendment will be stricken ofl: and the motion 
dismisse'd. 

In Eqnity. Motion to strike off amendment, and to extend time for 
taking testimon}'. 

Church & Church, for complainant. 
W. G. King, foi défendant. 

Butler, J. The amendment was filed without hearing, subject to a 
motion to strike off'. The patent had expired. New causes of action 
are embodied in the amendment. If suit were brooght upon them it 
could not be sustained. The expiration of the patent terminated the 
right to sue hère. Whether we could obtain jurisdiction by their in- 
troduction into the pcnding suit is open to doubt. The question, how- 
ever, need not be decided. An examination of the record bas satistied 
me that if the court may allow such introduction it would be an unwise 
exercise of its discrétion to do so. The suit was comtïienced in the sum- 
mer of 1886, and nothing whatever has been done to prépare it for trial. 
The complainant's récent affidàvit does not show a sufiicient excuse for 
this delay. The supposed unsettled state of the law did not constitute 
a reason for total inaction dtiring ail this titne. If complainant did not 
believe he had a cause of suit which could be sustained, he should not 
hâve sued. If he d'.d so believe, he should at least hâve prepared for 
trial. The suit is virtually dead, and might be stricken off for want of 
prosecîition. \¥e should not, tliereibre, breathe new life intij it by ex- 
tending the time to tak.c testimony, and allowing the amendment, thus 
depriving the respondent of the oj)portunity to try before a jury, which 
now seeems to be his right as respects the new causes of action, and vir- 
tually as respects the old. Tlie amendment must be stricken ofif, and 
the motion to extend be disallowed. 
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WhEELEB V. NORTHWESTEEN SlEIGH Co. 
{Gircuit Court, E, B. Witconsin. August 5, 1889.) 

1. Corporations— Stock— Sale— RiGHT to Dividends. 

When a corporation déclares a dividend, the earnings represented by the 
dividend are no longer represented by the stock, but become a debt due to 
the owner of the stock at the time of the déclaration, and this right of the 
stockholder doés not pass by a trânsfer of the stock, in the absence of a spé- 
cial agreement. That the dividend is payable at a future date does not aft'ect 
the stockholder' 8 right. 

S. Principal and Agent— Atjthobitt—Liability of Peincipal to Thxrd Per- 

SONS. 

An owner of stock on which a dividend tad been declared, but not paid, 
■authorized an agent to sell the stock, expressly reserving the right to the div- 
idend. The agent agreed with, the purchaser that the dividend should go 
with the stock. i/csM,that the purchaser had no right to assume that the 
agent, becauSe possessor of the stock, was authorized to sell the dividend, 
which formed no part of and did not pass as an incident to it, and as to that 
dealtwitb the agent at his péril, and that the principal Was not bound by the 
représentations. 
3. Samb — Ratification. 

The owner received from the agent the exact amount for which he had au- 
thorized the stock to be sold, without any knowledge of the agent's représen- 
tations and àgreements, or that the purchaser claimed to hâve purchased the 
dividend. No trânsfer was made or demanded of the dividend. The owner 
was flrst informed by the treasurer of the company of the purchaser's claim, 
but the ground of the clàim was not disclosed, and the purchaser asserted 
none to the owner. Upon the maturity of the dividend the owner brought 
suit against the company, and upon the trial he was informed for the flrst 
time of the facts upon which the purchaser based his claim. Udd, that the 
rétention of the proceeds of the sale did not amount to a ratification of the 
agent's unauthorized acts. 

At Law. On motion for judgment. 

W. J. Turner, for plaintiff. 

/. V. & Chas. Quarles and /. G. Flanders, for défendant. 

Before Gresham and Jenkins, JJ. 

Jenkins, J. At the trial a spécial verdict was taken, upon which both 
parties moved the court for judgment. The plaintiff sues to recover a 
certain dividend declared by the défendant upon stock in its company 
at the time owned by the plaintiff. This dividend was declared on the 
Ist day of March, 1886, and was payable by the terms of the resolution 
on May Ist and July Ist next thereafter. The défense is that after the 
declaring of the dividend, and before it was payable, the plaintiff sold 
the dividend to Chapman & Goss, to whom it was paid by the défend- 
ant. 

The facts established by the évidence and the spécial verdict are 
thèse: Soon after the dividend was declared, the plaintiff authorized 
one H. S. Benjamin to sell his stock at par, but did not erapower him 
to dispose of the dividend declared. To the contrary, in his instruction 
the dividend was expressly reserved. The plaintiff retained possession 
of the stock. Benjamin, on March 12th, contracted with Chapman & 
Closs, then and previously stockholders in the company, and connected 
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with its management, to sell them the plaintiff's stock at its par value, 
representing that the dividend declaréd would, and agreeing that it 
should, go with the stock. From the araount of stock ofFered them, 
Chapman & Goss supposed that it was the stock once owned by the 
plaintitf, but were told by Benjamin, and believed, that the stock was 
then owned by Benjamin's wife. They were not informed of the plain- 
tiff's instructions to Benjamin, and did not know that Benjamin was the 
agent of the plaintiff. At the time of the contract of sale. Benjamin did 
not, as Chapman & Goss knew, hâve possession of the stock, and did 
not receive it from the plaintiff until March 15th, the date of its trans- 
fer to the purchasers. It was sent to the agent by the plaintiff pursuant 
to advice that he had sold it at par. Benjamin delivered the stock to 
Chapman & Goss, who paid therefor the par value upon the faith of 
Benjamin's représentation that the dividend would, and his agreement 
that it should, go with the stock. There was no formai assignment or 
transfer of dividend. The plaintiff received from Benjamin the avails 
of the stock in ignorance of Benjamin's représentation and agreement, 
and still refains the same. The défendant, after demand by the plain- 
tiff, paid the dividend to Chapman & Goss upon receiving indemnity. 
It does not appear when, if at ail, the plaintiff had information of the 
représentation and agreement of Benjamin. So far as the record dis- 
closes, no communication upon the subject at any time passed between 
the purchasers of the stock and the plaintiff. The latter had notice 
about May Ist, when he applied for payment, that Chapman & Goss 
claimed the dividend, but was not advised of the nature of their daim. 
At the trial Benjamin denied the représentation and agreement alleged, 
insisting that he merely expressed to Chapman & Goss an opinion upon 
the question whether, as matter of law, the dividend would follow the 
stock. His contention in that respect is settled adversely to him by the 
spécial verdict. Chapman & Goss hâve never tendered to the plain- 
tiff the stock, or demanded return of the money paid, nor has the plain- 
tiff tendered back the money , or demanded the stock. 

It is insisted for the défendant (1) that, as matter of law, the dividend 
passed with the stock; (2) if otherwise, that the plaintiff is bound by 
the représentation and agreement of his agent; (3) that the plaintiff, by 
rétention of the avails of the bargain, has ratified the contract made by 
his agent. 

1. Stockholders are, as to the property of the corporation, quasi part- 
ners, holding per my et per tout. The earnings of the corporation are part 
of the corporate property, held by the same tenure, and, until separated 
from the gênerai mass, the interest of the stockholder therein passes with 
a transfer of the stock; and this, irrespective of the time during which 
earnings hâve accrued. By the déclaration of a dividend, however, the 
earnings, to the extent declaréd, are separated from the gênerai mass of 
property, and appropriated to the then stockholders, who become cred- 
itors of the corporation for the amount of the dividend. The relation- 
ship of the stockholder to the corporation, as to the amount of the divi- 
dend, is thus changed from one of partnership ownership to that of cred- 
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itor. He thereafter stands to the corporation in a dual relation, — with 
respect to his stock, as partner and part owner of tiie corporate property; 
with respect to the dividend, as ereditor upon a par with other creditors 
of the corporation. The severance of the earnings from the gênerai mass 
of corporate property, and the promise to pay, arising from the déclara- 
tion of the dividend, works this change. The earnings represented by 
the dividend, although the fruit of the gênerai property of thecompany, 
are no longer represented by the stock, but become a debt of the Com- 
pany to the individual who at the time of the déclaration of dividend 
was the owner of the stock. That the divclend is payable at a future 
date can work no distinction in the right. The debt exists from the 
time of the déclaration of dividend, although payment is postponed for 
the convenience of the company. The right became fixed and absolute 
by the déclaration. This right could, of course, be transferred with the 
stock by spécial agreement, but not otherwise. The dividend would not 
pass as an incident of the stock. Brundage v. Brvmdage, 60 N. Y. 544; 
mil Y. Newichawanick Co., 8 Hun, 459, affirmed 71 N. Y. 593; Board- 
man v. Railivay Co., 84 N. Y. 178. So a legatee of shares is not entided 
to a dividend thereon declared before, but payable aller, the death of the 
testator. The dividend forms part of the corpus o{ the estate, and passes 
to the exécuter. De Gendre v. Kent, L. R. 4 Eq. 283. The dividends 
are earnings growing out of the stock, but when declared are immediately 
separated from it, and exist independently of it. They are happily 
likened in the case last cited to fallen fruit, which does not pass with 
the sale or gift of the tree. The cases of Clive v. Clive, Kay, 600, and 
Burroughs v. Railroad Ce, 67 N. C. 376, relied upon by the défendant, 
are not availing. The former case was ruled upon the peculiar terms 
of the corporate articles of the company, providing that the shareholder 
should not receive any dividends after the period at which he ceased to 
be proprietor of the shares, but that dividends on such shares should 
continue in suspense until some other person should become proprietor 
ofthem. In the latter case, the resolution declaring a dividend paya- 
ble on two future dates provided that the transfer bocks should be 
closed for 30 days prior to each such date. The court lay stress upon 
the languagé of the resolution, and construe it as an express déclaration 
that the dividend was payable, not to présent shareholders, but to those 
who should be shareholders upon the books at the maturity of the divi- 
dend, since otherwise the closing of the books would be a useless cere- 
mony. In this view the décision may be upheld, although much of the 
argument of the opinion is opposed to the current of authority. 

2. It is, of course, correct to say that if a principal puts his agent in 
a position to impose upon an innocent third person, by apparently pur- 
suing his authority, he shall be bound by his acts. It is, however, 
equally true that one dealing with an agent musl look to the extent and 
scope of his agency, and that an iraplied or ostensible agency is nevei 
construed to extend beyond the obvions purpose for which it is appar- 
ently created. Hère the plaintiff had authorized his agent to sell his 
shares in the défendant company. He was bound by ail such acts of 
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his agent as were within the apparent authority arising from possession 
of the stock. But that possession did not clothe the agent with apparent 
authority to sell other property; did not authorize the disposition of a 
previously declared dividend. The ostensible, as well as actual, author- 
ity was limited to disposition of the stock, and that alone. The pur- 
chasers had no right to assume that the agent, because the possessor of 
the stock, was also authorized to sell the dividend, that was no part of and 
did not pass as an incident to the stock. As to that they dealt with the 
agent at their péril. Supposing the agent to be acting for himself or 
his wife, and not for the plaintiff, they wére bound to the greater cau- 
tion to ascertain if there had been a transfer of the dividend by the 
plaintiff. It is clear that the plaintiff was not bound by any représenta- 
tion or agreement of his agent touching the dividend, because in respect 
thereto the agent was acting without authority, and beyond the appar- 
ent scope of authority flowing from possession of the stock. 

3. The plaintiflt' received from Benjamin, and has since retained, the 
avails of the stock. This the défendant iusists Works a ratification by 
the plaintiff of the unauthorized act of the agent. It was doubtless com- 
pétent for the défendant to hâve interpleaded thèse rival claîmants to the 
■dividend. Salishury Mills v. Townmid, 109 Mass. 115. Instead of so 
doing, it paid to Chapman and Goss the dividend claimed by the plain- 
tiff, and asserts a ratification of the contract to which it was not a party, 
anrd in behalf of those who are not before the court, nor bound by its 
décision. It may well be doubted if the défendant is in position to 
avail itself of the alleged ratification. Assuming, however, that such 
défense is availing to the défendant, is ratification shown? It is well es- 
tablished that a ratification of an unauthorized contract, to be effectuai 
and binding upon the one sought to be bound as principal, must be 
shown to hâve been made by him with full knowledge of ail the mate- 
rial facts connected with the transaction to which it relates, and that the 
existence of the contract, its nature and considération, were known to 
him. But if the material facts were suppressed, or were unknown to 
him, except as the resuit of his intentional and deliberate act, the ratifi- 
cation will be invalid, because founded upon mistake or fraud. Owings 
Y. Hull, 9 Pet. 629; Bennecke v. Insurance Go., 105 U. S. 360; Bloomfield 
V. Bank, 121 U. S. 135, 7 Sup. Ct. Rep. 865; Eolling-Mill v. RaUway Co., 
5 Fed. Rep. 852; McClelland v. Whileley, 15 Fed. Rep. 322; Dickinsonv. 
Cmiway, 12 Allen, 491. 

The défendant, asserting such ratification, wastherefore bound toshow 
that it was made by the plaintiff under such circumstances as to be bind- 
ing upon him, and that ail material facts were made known to him. 
Cornbsv. Scott, 12 Allen, 495; Hardemanv.Ford, 12 Ga. 205. Do the facts 
disclose ratification? The plaintiff authorized his agent to sell the stock, 
at par. He conferred upon the agent no apparent authority to dispose 
of anything else. As to the dividend, the purchaser had no right to as- 
sume that Benjamin could dispose of^ it. The possession or the actual 
ownership of the stock, subséquent to the déclaration of the dividend, 
gave him no apparent authority to sell the dividend. As to that they 
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dealt with Benjamin at their péril. A transfer of the stock vested no 
légal title to the divideiid previously declared. There was no actual 
transfer of the dividend, and none was demanded. The purchasers are 
chargeable with knowledge of the law that the dividend did not follow 
the stock; that the dividend belonged to the plaintiflf, and they were 
bound to inquire, supposing Benjamin to be acting for himself or his 
wife, as to his or her ownership of this dividend. So far, therefore, the 
purchasers were négligent; the plaintiflf was innocent. 

Did the rétention by the plaintiflf of the avails of the stock amount 
to a ratification? The plaintiflf received as avails of the stock the exact 
amount for which he had authorized his agent to dispose of his stock. 
He had no reason to suppose that any false représentation had been 
made, or that his agent had assumed to dispose of any other property 
than the stock as the considération for the money paid by the purchasers 
and received by him. Under such circumstances, the rétention of the 
money cannot be held to be a ratification by him of the unauthorized 
acts of the agent, because it was retained without knowledge of the facis.. 
Bell V. Cunningham, 3 Pet. 69, 81; Hastings v. Prapridors, 18 Me. 436r 
Bryant v. Mowe, 26 Me. 87; Thacher v. Pray, 113 Mass. 291; Navigation 
Go. v. Dandridge, 8 Gill & J. 248; Smilh v. Tra^y, 36 N. Y. 79; Bald- 
win V. Burrows, 47 N. Y. 199; Smith v. Kidd, 68 N. Y. 130; Reynolds 
V. Ferrée, 86 111. 576; Roberts v. Rumky, 58 lowa, 301, 12 N. W.' Rep. 
323; Bohart v. Obeme, 36 Kan. 284, 13 Pac. Rep. 388; Insurance Co.v. 
Irmi Co., 21 Wis. 458, 464. 

So far as the record discloses, the first notice which the plaintiff re- 
ceived that the purchasers of the stock claimed the dividend was about 
May 7th, when the treasurer of the défendant seems to hâve advised him 
thereof, and requested to know if the plaintiff made claim thereto. It 
does not appear that the grounds of the claim were then disclosed. It 
would seem probable that the plaintiff understood the claim to be bot- 
tomed upon the ground that by law the stock carried dividend previ- 
ously declared and unpaid, — a ground insisted upon at the trial, — as 
the plaintiff in his letter of that date speaks of the purchaser undertak- 
ing to hold the dividend "under some technicality." There seems to 
hâve been no communication between Chapman & Goss and the plain- 
tiflf at any time touching their claim. They asserted no claim, and dis- 
closed no ground of claim. They knew the false représentation and the 
agreement, of which the plaintiflf' was ignorant, and were, I think, bound, 
if they sought to hold the plaintiff to a ratification of the unauthorized 
act of his agent, to possess the plaintiflf with facts within their knowl- 
edge, and not in his, and to assert a claim founded thereon. This they did 
not do, but, knowing that the plaintiff claimed the dividend, remained 
passive so far as concerns getting information to him of the grounds of 
their claim. It cannot surelybe said that under such circumstances the 
rétention of the money was an act of afïîrmance. To so hold would 
place every principal at the mercy of his agent with respect to matters 
as to which he had conferred no apparent authority. So that if one 
should authorize his agent to sell his house for $20 j 000, and the agent 
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selling the house for that sum should include in the sale certain bank 
stock which he was not authorized to sell, and of which he had not pos 
session, the principal, by the mère receipt and rétention of the sum whicl 
he had authorizf^d to be taken for the house, and in ignorance of the faci 
that the bank-stock was part of the considération running to the pur- 
chaser, would be bound to deliver the stock. I cannot yield assent te 
such doctrine. The purchaser had, in the case supposed, no right t( 
trust the agent with respect to the bank-stock. He had not the posses- 
sion of it, and was not clothed with any authority with respect to it, 
The purchaser was bound to inquire into the authority of the agent ii: 
such case. The réception and rétention of the exact sum authorized te 
be taken for the house, in ignorance of the act of the agent with respeci 
to the bank-stock, is no ratification. Otherwise the principal is bound 
for every unauthorized act of the agent, and the purchaser may trusi 
the agent, who can exhibit no authority. Such a principle would be 
ruinons. Upon maturity of the dividend, suit was at once broughl 
against the company. Until the trial the plaintifF is not shown to bave 
knowledge of the facts upon which the claim of the purchasers to the 
dividend is based. They had not communicated them to him. He 
could not bave learned them from the agent, for he denied the repi'esen- 
tations and agreement. This was no acquiescence, working ratification 
of the unauthorized act of Benjamin. The cases relied upon by the de- 
fendant are of the class, either of recognized agency or of acts adopteci 
by the principal as doue for him, where a right obtained by the ageni 
is sought to be enforced, or where the principal receives the avails of a 
contract either authorized or adopted by him. The liability of the prin- 
cipal for the fraud of bis agent is bottomed upon the principle that, by 
adopting the contract made by the agent, and receiving the avails, the 
principal assumes responsibility for the means adopted to efifect the con- 
tract; but, as well observed in Baldwin v. Burrows, mpra, where the 
cases are ably reviewed, and the lines of distinction are sharply defined, 
"this reponsibility for instrumentalities does notextend to collatéral con- 
tracts made by the agent in excess of bis actual or ostensible authority, 
and not known to the principal at the time of receiving the proceeds, 
though such collatéral contract may bave been the means by which the 
agent was enabled to effect the authorized contract, and the principal re- 
tain the proceeds thereof after knowledge of the fact." The présent 
case is not withiu the class of cases relied upon. The collatéral contract 
for the transfer of the dividend was in excess of any authority, actual or 
ostensible. The proceeds of the authorized sale of the stock were re- 
ceivod in ignorance of the fraud perpetrated by the agent. The amount 
of such proceeds was the exact amount authorized to be received for the 
stock. The plaintiff, by retaining the proceeds, adopted and ratified 
what he had authorized. Such action cannot be tortured into ratifica- 
tion of unauthorized acts. Smith v. Tracy, 36 N. Y. 79; Condit v. Bald- 
mn, 21 N. Y. 219. Judgment for plaintiff. 

Gresham, J., concurs. 
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Andrews' Bros. Co. v. Youngstown Coke Co., Limited. 

{Circuit Court, W. D. Pennsylvania. July 35, 1889.) 

1. Limited Pahtnbbships—Contbacts— Statuts of Frauds— Eqttitt. 

A contract of sale by a limited partnership association of the state of Penn- 
sylvania, organized under the act of June 2, 1874, which will impose a liabil- 
ity exceeding $500 for non-performance, cannot be enforced against tlie asso- 
ciation, either in a court of law or equity, uniess in writing, and signed by at 
least two managers of the association. 

3. SaMB — RbPORMATION— MiSTAKB. 

One dealing with such an association is bound to take notice of the statu- 
to-y requirements for the valid exécution of contracta; and if he makes a 
contract with an agent of the association, which is reduced to writing, and 
signed by only one manager, he cannot, on the ground of mistake, maintain 
abillin equity against the association for the reformation of the instrument 
by compelling ils exécution by two managers. 

In Equity. 

Suit by the Andrews Bros. Company against the Youngstown Coke 
Company, Limited, to reform a certain written instrument, for spécifie 
performance thereof by défendant, and gênerai relief. 

8. Scfioyer, Jr., for complainant. 

S. L. Mestrezat, for respondent. 

AcHESox, J. The défendant is a limited partnership association of the 
state of Pennsylvania, organized under and subject to the provisions of 
the act of assembly of June 2, 1874. The fifth section of the act provides 
that "no liability for an amount exceeding five hundred dollars, except 
against the person incurring it, shall bind the said association, uniess 
reduced to writing, and signed by at least two managers." This clause 
of the act was considered by the suprême court of Pennsylvania in Melt- 
ing Co. v. Reese, 118 Pa. St. 355, 12 Atl. Rep. 362, and it was there 
adjudged that a contract for a sale by such an association, which will 
impose on it a liability for non-performance exceeding $500, cannot be 
enforced uniess in writing, and signed by at least two managers of the 
association. The bill hère sets forth that Frederick C. Keighley, the 
defendant's gênerai manager, acting in its hehalf, agreed with the plain- 
tiff corporation that the défendant should furnish the plaintiff the coke 
necessary to run its furnace — about 10 cars per day — from July 10, 
1888, to January 1, 1890, at the rate of 95 cents per ton, upon the basis 
of then existing wages, the priée to rise or fall in proportion as wages 
might advance or décline, and that the agreement was reduced to writ- 
ing, and was duly executed by the plaintiff, and was signed in behalf 
of the défendant by H. 0. Bonnell, the treasurer, and one of the man- 
agers of the défendant company; but that the plaintiff is advised by 
counsel that the said agreement, in the form in which it stands, cannot 
be enforced at laW against the defendaiit; and the bill prays, in sub- 
stance, that the said written instrument may be reformed so that it shall 
be and appear to be executed by at least two of the defendant's man- 
agers, to the end that it may be legally enforceable against the defend- 
v.39F.no.6— 23 
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ant, and that the défendant be decreed to specifically perform ;the con- 
tract, and for général relief. 

It is admitted that the liability for non-performance which would be 
imposed on the défendant exceeds $500. Confessedly, then, there is 
hère no contract which legally binds the défendant. But if there is no 
such valid contract at law, upon what principle oan the plaintiff be 
granted the équitable relief hère sought? Undoubtedly the above quoted 
statutory provision is as binding on a court of equity as on a court of 
law. Utchfield v. Ballou, 114 U. S. 190, 5 Sup. Ct. Rep. 820. Cer- 
tainly the gênerai rule is that courts of equity cannot dispense with rég- 
ulations prescribed by a statute, or supply any circumstance for the want 
of which the statute has declared the instrument void. 1 Story, Eq. Jur. 
§§ 96, 177. If there be any exceptions to the rule, clearly this case is not 
one. Hère was neither fraud nor accident, and, if there was niistake, 
it was on the part of the plaintiff only, and was, too, a mistake merely 
as to the légal effect of the instrument signed by Bonnell; but such mis- 
take is no ground for the reformation of a Written instrument. Adams, 
Eq. *171; Cooperv. Insurance Co^, 50 Pa. St. 299; Snellv. Insurance Co., 
98 U. S. 85. Besides, strangers deàling with a limited partnership or- 
ganized under the act of June 2, 1874, are bound by the limitations im- 
posed upon the powers of the individual members. Melting Co. V. Ree^e, 
supra. The plaintiff was bound to take notice of the législative restric- 
tion expressed in the fifth section of the act. Id.; Pearce v. Eailroad 
Co., 21 Hpw. 443 If the requirements of the statute of frauds are not 
complied with, a contract falling within its scope, so long as it remains 
infieri, cannot be enforced, either at law or in equity. Adams, Eq. *86. 
Now, under the facts of this case there can be no prêteuse that there was 
such part performance as would perfect the contract in equity. Williams 
V, Morris,, 95 U. S. 457. To a bill in equity to reform an instrument in 
writing, if the proposed reforntation involyes the spécifie enforcement of 
an oralagreement within the statute of frauds, or the term sought to be 
added will so modify the instrument as to make it operate to convey an 
interest or secure a right which can only be conveyed or secured through 
an instrument in writing, and for which no writing has ever existed, 
the statute is a sufficient ariswer, unless the défendant is estopped to 
plead it. Glass v. HulbeH, 102 Mass. 24. But no ground of estoppel 
àppears hère. 

Enough has been said to show that the plaintiff is not entitled to éq- 
uitable relief. I may add, however, that it appears from the, évidence 
that the contract which Keighley, agreed to was not only improvident, 
as respects the défendant, and, in the length of time it had to run, un- 
usual, but it had not been authorized by the defendant's board of man- 
agers. The instrument which Bonnell signed had not been submitted 
to any other member of the board, and he signed it under the belief that 
it expired on July 1, 1889, and also upon the supposition that its ternis 
had been approved by Mr. MçCurdy, another manager, which was a 
mistake. Let a decree be drawn dismissing the plaintifT's bill, with 
costs. 
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United States v. Terhy et al. 
(District Court, iV. D. California. May 24, 1889.) 

1. Indictmknt and Information— Plea in Abatembnt— Dbmuurek. 

Where a plea in abatement to an indictment allèges facts contrary to the 
record, or which could be proven only by the testimony of the grand jurors 
disclosing their proceedings or impeaching their findings, a demurrer to the 
plea cannot be regarded aa admitting the truth of such allégations, but will 
be considered as an objection or exception to the filing or allowance of the plea. 

2. Same— Impeaching Recobd by Plea. 

Such allégations cannot properly be inquired into by plea in abatement, but 
the inquiry must be addressed to the discrétion of the court, by suggestion or 
motion, and it will be allowed only in rare and extraordinary cases, where 
the matters, if true, worlî a manifest and substantial injury to the défendant. 

3. Same — Conduct of Grand Jury — Omission to Rbad Indictmekt. 

The fact that after a large number of witnesses had been examined by the 
grand jury, and the district attorney had been instructed to prépare iridict- 
ments against défendants, the jury dispensed with the reading of the indict- 
ments, and returned them into court without itnowing their exact contents, 
because of the statement made to them by the attorney that it would take 
three hours to read them, and that tlie suprême court justice wanted to leave, 
and \^anted the indictments found before he left, aflfords no ground for set- 
ting aside the indictments. 

4. Same— Présence dp District Attorney in Jury Room. 

In the United States district court, the mère fact that the district attorney 
was présent during the expression of opinion of the grand jury upon the 
charge in the indictment, and during their voting thereon, is at most an ir- 
regularity, which, in the absence of averment of injury or préjudice to de- 
fendant, is a matter of form, and not of substance. 

5. Same — Reposai, to Supbœna Witnesses por Acccsed. 

In the United States district court, the mère refusai of the district attorney 
to summon witnesses for the acoused at the request of the grand jury fur- 
nishes no ground for setting aside the indictment. 

Indictments against D. S. Terry for an assault with a deadly weapon; 
attempting to obstruct justice; obstructing United States marshal; and 
displaying deadly weapon in a threatening nianner. Also against Sarah 
A. Terry for attempting to obstruct justice and obstructing United States 
marshal. On demurrer to plea in abatement. 

HoFFMAN, J. The first four articles of the plea were abandoned at 
the hearing. It is urged in support of the remaining articles that the 
matters therein set up show, if true, tiiat the indictment was not legally 
found by the grand jury, and that the suit must therefore abate. It is 
further urged that the demurrer admits, for the purpose of this argu- 
ment, the truth of the matters so alleged. 

The district attorney contends — First, that the plea allèges matters 
contrary to the record, and, therefore, that the truth of those matters 
cannot be inquired into; and, second, that the inquiry can from its own 
nature be made only by taking the testimony of the grand jurors, who 
by law and the terms of their oaths are forbidden to disclose their pro- 
ceedings or to impeach their finding. It would seem that the more rég- 
ulai" course would hâve been to object to the allowance of the plea. The 
court would hâve ruled it out as a formai plea in abatement, for a plea 
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of that character is bad so far as it contradicts the record. At common 
law the regular answer would be that the indictment was duly returned 
by a grand jury prout patet per recordum, and this must be tried by an 
inspection of the record itself. Counteés of Rutiand^s Case, 6 Coke, 63; 
3 Bl. Comm. 331; 1 Bish. Crim. Proc. § 886, and cases ci ted; State v. 
Hamlin, 47 Conn. 116; Com. v. Smith, 9 Mass. 110. So, also, if the 
allégations of the plea cannot be proved except by the testimony of the 
grand jurors themselves. State v. Hamlin, ubi supra. The deinurrer, 
therefore, in this case can onlj' be allowed to operate as an objection or 
exception to the filing or allowance of the plea. It cannot be taken as 
an admission of the truth of the allégations pleaded. No such admis- 
sion was intended by the district attorney, nor had lie authority to 
make it. Thèse observations may seem to savor of technicality. They 
will be found, however, to be not without importance to the final décis- 
ion of the questions argued at the hearing. Assuming, however, that 
the plea in the case is open to exception as a formai plea in abatement, 
it does not foUow that the défendant is without remedy. Thus, for ex- 
ample, where it is alleged that there has been improper conduct on the 
part of ofRcers employed in the designating, summoning, and returning 
of the grand jury, the défendant, who may hâve been prejudiced thereby , 
may bring the matter before the court by suggestions or motion or affi- 
davit, even where no right of challenge to the array is allowed by law. 
But this motion is addressed to the discrétion of the court, and the court, 
having gênerai power to préserve the pure administration of justice, will 
freely exercise its sound discrétion for the purpose of serving that end. 
Per Nelson, J., U. S. v. Reed, 2 Blatchf. 449. To the attainment of 
this great object for which courts are established, gênerai rules or doc- 
trines must in some cases give way; but exceptions to their application 
must be admitted with extrême caution, and on the clearest ground of 
their necessity, to secure substantial, and not merely technical, rights. 
Thus it is the policy of the law that the preliminary inquiry by a grand 
jury as to the guilt or innocence of the accused party should be secretly 
conducted; and in furtheranceof this object the jurorissworn to secrecy; 
and yet, in cases of alleged perjury, or to impeach or contradict a wit- 
ness in a criminal, or, perhaps, in a civil, case, the grand juror may dis- 
close the testimony given before the jury. So, again, the gênerai rule 
that the admissibility and sufRciency of the évidence on which an in- 
dictment has been found cannot be inquired into, is unquestionable. 
Yet if, for example, it should appear from the indorsement on the back 
of the indictment that only one witness was examined, and it should be 
shown that he was a convicted félon and, therefore, incompétent to be 
a witness in any case, I présume that the indictment would be quashed. 
It has also been held that in extrême cases, "when the court can see 
that the finding of a grand jury is based upon such utterly insuflScienfc 
évidence or such palpably incompétent évidence as to indicate that the 
indictment resulted from préjudice, or was found in willful disregard of 
the rights of the accused," it will interfère and quash the indictment. 
U. S. v. Farrington, 5 Fed. Rep. 343. On the other hand, many au- 
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thorities ean be cited to showthat the court will iinder no circumstances 
inquire into the character of the évidence on which the indictment was 
found, the presentiuent of the indictment, duly indorsed, being held 
conclusive of the regularity of the proceedings. Whether an objection 
that the bill was found by a less number than 12 will be entertained was 
said by Mr. Justice Nelson to be doubtful under the authorities. 

It is évident that the inquiry thus raised is open to technical objec- 
tions: First. That it would require the juror to reveal his own vote 
and that of his fellows. Second. It would contradict the record which 
shows that the indictment was "a true bill," i. e., found by the requisite 
number of jurors. U. S. v. Reed, 2 Blatchf. 435-466; U. S. v. Bromn, 
1 Sawy. 531; Peoplev. Hulbut, 4 Denio, 133; State v. Boyd, 2 Hill, (S. 
C.) 288; State v. Fovder, 52 lowa, 103, 2 N. W. Rep. 983; Stewart v. State, 
24 Ind. 142; Creek v. State, Id. 151; State v. Fasset, 16 Conn. 467. But 
it bas been held that the testimony of grand jurors may be received to 
show that under a misapprehension of the law the indictment was found 
on a majority vote of the jury, and without the concurrence of 12 of the 
number, and that therefore it was void, and no true bill; and, secondly, 
that the court, while recognizing the absolute verity whicharegular judi- 
cial record imports, and the policy on which the rule is founded, yet 
holds that there always bas been and always must be from the necessi- 
ties of the case a power in the court to vacate or cause to be amended a 
record which lias been erroneously or falsely made, by inadvertency or 
otherwise, by any of its officers; and that it is compétent for it to say, 
if the claims of justice require it: "This is not our record; it is falseand 
erroneous, and the authentication it bears is unauthorized and unwar- 
ranted." Low's Case, 4 Greenl. 444, 445; Hawk. P. C. bk. 2, c. 25, § 15; 
Gom. V. Smith, 9 Mass. 107. Professor Greenleaf adds the great weight 
of his authority to the doctrine announced in thèse cases, but he iscare- 
ful to limit his statement to the points actually decided, viz. , "that grand 
jurors may be asked whether twelve of their number actually concurred 
in the finding of a bill, the certificate of the foreman not being conclu- 
sive évidence of that fact." 1 Greenl. Ev. §252. Assuming this state- 
ment of the law to be correct, we perceive thatit introduces exceptions to 
well-settled and fundamental rules which the courts uniformly déclare 
to be salutary, and in gênerai indispensable to the administration of jus- 
tice. It is not surprising tliat the courts bave in many instances refused 
to sanction so great a departure from established rules, and that the ques- 
tion should still, as observed by Mr. .Justice Nelson, be doubtful. In 
Low's Chse, the court seems to be fully alive to the danger of allowing the 
exception contended for. "It may be said," observes the court, "that 
to permit an inquiry of tbis sort would open the door to great abuses; 
that it would affcrd o[)portunity to tamper with the jury; and that it 
would lossen the respect due to theforms and solemnities of judicial pro- 
ceedings. Thèse are considérations which address themselves strongly 
to the attention of the court. * * * jj could onl}' be in a very clear 
case, where it could be made to appear manifestly and beyond every rea- 
sonable doubt that an indictment apparently légal and formai had not in 
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fact the sanctions which the law and the constitution reqnire, that the 
•court would sustain a motion to quash or dismiss it upon a suggestion 
of this kind." 

From the foregoing it results: First. That matters which eontradict 
the recordy or which are, if true, only provable by testimony of the 
jurors, who must be permitted to disclose what the terms of their oath 
and the gênerai rules of law require of them to keep secret, and the ef- 
fect of which is to impep.ch their verdict, cannot be set up in a formai 
plea in abatement. Second. If they can be inquired into at ail it must 
be on a suggestion or motion addressed to the discrétion of the court; 
that an exception to the gênerai rules of law, which forbid a record to, 
be contradicted, or a grand jurer to disclose the proceedings of the jury, 
or to impeach its findings, will only be allowed in rare and extraordinary 
cases, and where the matters, if true, worked a manifest and substantial 
injury to the défendant, which the court, in the interest of justice, is 
bound to redress; that the facts contradicting the record must be "made 
eut to the entire satisfaction of the court so as to leave no doubt on the 
subject," (Per Preble, J., Low^s Case, 4 Greenl. 453;) that the facts, 
if true, must présent a case, not of technical, or possible, or hypotheti- 
cal, but of manifest and undeniable, wrong tothe défendant, sucb as put- 
ting him to trial on an indictment not found by 12 jurors, and which is 
therefore no indictment, but an accusation, made by an unauthorized 
body of men. 

Treating, then, the allégations of the plea as suggestions made to the 
court on an application addressed to its discrétion or its authority to 
remedy abuses by its officers which would work a manifest and substan- 
tial wrong to the défendant, I proceed to consider those allégations which 
were relied on at the hearing. The fourth article of the plea allèges, in 
substance, that the indictment was not found or concurred in by 12 of 
the grand jurors. The facts on which this averment is made are stated 
in the succeeding article. Article 5 allèges that "the indictment was 
wrongfully and fraudulently brought into and presented to the court, 
because, as défendant is informed and believes, the said indictment was 
never read to the grand jury, or its contents made known to them, or 
any of them; that four charges were under considération by the grand 
jury; that four indictments in form were prepared by the district attor- 
ney, which were brought by him into the grand jury room; and that he 
then and there told the grand jury that they should hurry up with those 
indictments against défendant, because Judge Field wauted to leave, and 
wanted them found before he left; that thereupon the grand jury asked 
the district attorney how long it would take to read the indictments 
against the défendants, and he replied, ' About ihree hours;' and there- 
upon the said grand jury, in the présence of the said district attorney, 
agreed together to dispense with the reading of said indictments, in- 
cluding the indictment in this action, and to présent the same to the 
court without reading or hearing read any of said indictments, or any 
part of either one of said indictments, and ail and each of said indict- 
ments were thereafter returned into and presented to the court by the 
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said grand jury without ever having been read by or to said supposed 
grand jury, or any member thei'eof ; and that prior to the presenting 
and filing of said indictments the said grand jury never knew and had 
no knowledge of the contents of the indictments in this action, and 
never knew what crime or ofiense, if any, was charged therein against 
this défendant." It is upon the facts stated in this narrative of what 
took place in the grand jury room that the défendant relies to justify 
the averment that the indictment "was wrongfully and fraudulently pre- 
sented to the court" by the grand jury, and that the grand jury "never 
knew what crime or offense, if any, was charged therein against said 
défendant." It is not averred in the plea that the alleged communi- 
cation to the grand jury of Mr. Justice Field's wishes induced them to 
find an indictment against the défendant, which would not otherwise 
hâve been found. Such an impeachment of their intelligence, their in- 
tegrity, and their independence, the pleader bas not ventured to make. 
Supposing, however, the communication of Mr. Justice Field's wishes 
to bave been actuallj^ made to and believed by the jury, the most that 
can be said is that by possibilitj' it might bave influenced them. To 
set aside an indictment because the jury are informed that one or more 
persons eminent for their officiai position or their social standing, or 
that a considérable number of their fellow-citizens or of the public jour- 
nals, désire an indictment to be found, would be to adopt a rule which 
would in very many cases prevent the finding of any indictment what- 
ever. But the averments in the plea présent no such case. Ail that can 
be gathered or inferred from them is that the grand jury were induced 
by the alleged wishes of Mr. Justice Field and the statement by the dis- 
trict attorney that it would take three hours to read the indictments, to 
dispense with the reading of them. The usual, and, I believe, invaria- 
ble, method of procédure in cases submitted to grand juries in this court 
must, in the absence of any averment or suggestions to the contrary, be 
presumed to hâve been followed. The district attorney informs the 
grand jury of the nature of the charge, and calls their attention to the 
provisions of the statutes supposed to hâve been violated. The witnesses 
are then produced and examined, and it is only when the jury is satis- 
fied that the offense has been committed by the accused that the district 
attorney is directed to prépare the formai indictment. This case was, 
therefore, passed upon, and the billsubstantially, though not technically 
and formally, found, before the alleged communication to the grand jury 
of the alleged wishes of Mr. Justice FreLD was made to them. The jury, 
saw fit to dispense with the reading of the indictments, relying, as they 
had a right to do, that the district attorney had, in framing the bills 
obeyed their directions. No imputation is cast, either by averment or 
suggestion, at the bar upon the iairness, high sensé of dutj-, or capacity 
of that ofiicer. Neither the intelligence nor the iutegrity of the jury is 
impeached except by the use of the word " fraudulent" (probably through 
inadvertence) with respect to the presentment of the indictment to the 
court. The indictment shows that no less than 17 witnesses were exam- 
ined by the jury, It decided on their testimony to sustain the charge, 
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and directed the indictment to be prepared. When the indîctinent wag 
brought in to them, the nature, of the offense charged was apparent from 
the indorsement upon it. They might not hâve known what was alleged 
in ail the counts, but how can it be said that "they never knew what 
crime or offense, if any, was charged therein against the défendant?" 
No case has been cited, nor can any, I believe, be found, where the court, 
on a State of facts likethis, has allowed a record to be contradicted by 
the évidence of grand jurors impeaching their own finding; and this on 
an application addressed to the discrétion of the court, which must be 
"satisfied beyond a reasonable doubt" that a légal or constitutional right 
has been violated, and that manifest injustice and injury to the défend- 
ant hâve been done. If an indictment, duly presented to the court 
with the concurrence or acquiescence of the grand jury, can be set aside 
on the testiniony of one or more of them that he was ignorant of its con- 
tents (or of the particular allégations in one or more of the counts) be- 
cause it was not read to him, — not that he demanded its reading and it 
was refused, but that he with his fellows dispensed with the reading, or 
that, if read, he, through illness, weariness, préoccupation, or other 
causes, did not hear or understand its contents, and that, if he had, he 
would not hâve concurred in finding it, or some of the counts containod 
in it, — every indictment would be at the mercy of grand jurors who 
might be wiiling or be induced to give such testiniony. 

The testimony of even trial jurors, whose verdicts, if adverse, are con- 
victions, and not merely accusations, is not received to impeach their 
verdict. 

Upon grounds of public policy the courts hâve almost universally 
agreed upon the rule that no afiidavit, déposition, or other sworn state- 
ment of a juror will be received to impeach the verdict. Thomjj. & M. 
Juries, § 440. For this familiar rule a great number of cases are cited 
by the learned authors. Thus it is not admissible to show by the oath 
of a juror that he did not agrée to the verdict as rendered, or that he 
consented to the return of it without concurring in it, in order to secure 
his discharge, or because his health required him to be released from 
confinement. Nor will such testimony be received to show that the jury 
did not in fact agrée upon the verdict, or that the verdict rendere-1 was 
not in fact the verdict of particular jurors, or that the verdict was bj^ 
mistake returned as the verdict of the whole jury, when some of them in 
fact were in favor of finding it for the other party, or that they misun- 
derstood the charge of the court or the resuit of the finding, or that they 
agreed upon the verdict by average or by lot. Id. §§ 440-442, and cases 
cited. And it is observed by the authors of the work just cited that "the 
last thing that a court will listen to is an afiidavit of a juror contradict- 
ing the verdict which he has solemnly rendered in open court under the 
obligation of his oath as a juror. If he does not agrée to the verdict 
when it is announced in court, he must speak then, or afterwards hold 
his peace." Id. p. 542, in note. 

The sixth article allèges that "the district attorney was présent during 
the expression of opinion of the grand jury upon the charge made in said 
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indictment, and during the expression of their opinions and the giving 
of the votes thereon." It is not alleged or suggested that the district at- 
torney exercised, or attempted to exercise, any influence upon the grand 
jury to induce them to tind a bill. Whether he was présent when the jury 
voted that he should be instructed to prépare a bill, or afterwards, when 
the bill was presented t« them and voted on, or on both occasions, does 
not distinctly appear. 

It seems that in England it is not unusual for the public prosecutor 
to remain with the grand jury while they are deliberating upon or decid- 
ing any question of finding a bill. 1 Chit. Crim. Law, 317. The dis- 
trict attorney was necessarily présent at the expression of their opinion, 
when they instructed him to prépare the indictment. 

Section 925 of the Pénal Code of this state provides that no person 
must be permitted to be présent during the expression of their (the grand 
jurors') opinions or giving their votes upon any matter before them, and, 
if so présent during the session of the grand jury, and when the charge 
embraced in the indictment is under considération, the indictment must 
be set aside. This language would include the case of a porter or servant 
called in to make a tire or light the gas, whose présence could hâve had 
no conceivable influence on the action of the jury. If, as in this case, 
the unauthorized person whose présence is supposed to vitiate the indict- 
ment be the district attorney , that conséquence must flow as a conclusive 
légal presumption that the grand jurors hâve been so weak and so unmind- 
ful of their dut}' as to hâve been induced by the raere présence of the 
district attorney to find a bill which they would or might otherwise bave 
ignored. A presumption so derogatorj' to the character and intelligence 
of the jury, no court, unless compelled by positive statute, should enter- 
tain. The provisions of the Pénal Code of California are not binding on 
the fédéral tribunals, and they can bave but little force as a rule neces- 
sary in the opinion of the législature for the protection of the accused, 
when the state law allows any person charged with crime, even the high- 
est, to be brought to trial on an information filed and subscribed by the 
district attorney without the intervention of a grand jury. Pen. Code 
Cal. § 809. The United States Statutes contain no such provision. The 
mère présence of the district attorney when the voting takes place is at 
most an irregularity, which, when there is no proof or averment of injury 
or préjudice of the défendant, is a matter of form, and not of substance, 
within the scope of § 1025, Rev. St. U. S. U. S. v. Tuska, 14 Blatchf. 
5; U. S. V. Ambrose, 3 Fed. Rep. 283. 

The seventh and eighth articles allège that the grand jury, though r-^- 
quested, refused to hear certain witnessea for the défendant. It is enough 
to say that an accused person bas no right to appear in person or by 
counsel before the grand jury, or to bave witnesses in bis behalf pro- 
duced and examined. 

The only portion of the ninth article necessary to be considered is the 
allégation that the grand jury requested the district attorney to subpœna 
certain witnesses in behalf of the défense, which the district attorney re- 
fused to do, and instructed the grand jury that no witnesses for the de- 
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fense shouldbe subpœnaed, called, or heard before thesaid grand jury, 
and that::such were the instructions of the judges in bank, and that he 
refused on the same ground a simi,lar request made to hira by the défend- . 
ant's attorney, The district attorney was clearly right if he merely in- 
formed the grand jurors that, as a général rule, the défendant had no right 
to produce witnesses in his défense, nor had they any right to hear them; 
in other words, that the proceedings were ex parte, and not a trial of the 
case, the gênerai rule being that. the grand jury are to hear évidence only 
in support of the charge, and not in exculpation of the défendant. Haie, 
P. C. 157; 2 Hawk. P. Ce. 25, § 145, note; Add. (Pa.) appendix, 38; 
Luno''s Case, 1 Coun. 428; Respublica v. Shaffer, 1 Dali. 255; U. S. v. 
Pahner, 2 Cranch, C. C. 11; U. S. v. Blodgett, 35 Ga. 336. In the last 
case Eeskine, J-, observes: 

"ïo allow évidence, eitlier oral or written, to go before the grand inquest 
on behalf of a défendant would be subversive of the ancieut and well-settled 
rules of courts of justice." 

The policy of this rule bas been explained and vindicated with great 
force by Addison, J., (Add. Pa., ubi supi-a,) and by McKean, C. J., in 
Respublica v. Shaffer, 1 Dali. 236. But its seeming hardness bas led to 
some qualification of it. Thus the right to send witnesses for the défense 
to the grand jury with the consent of the prosecuting attorney, but not with- 
out it, appears to be recognized by that great judge, Mr. Justice Washing- 
ton, in U. S. V. White, 2 Wash. C. C. 29, 30. On this point Mr. Chitty 
observes that '^ prima fade the grand jury bave no concern with any testi- 
mony but that which is regularly offered to them with the bill of indict- 
ment; * * * their duty being merely to inquire whether there be 
sufficient ground for putting the accused party on his trial before another 
jury of a différent description. But, if they are unable to satisfy them- 
selves of the truth sufïiciently to warrant their détermination, they may 
properly seek other information relative to mère facts, but further than 
this they cannot proceed." 1 Chit. Crim. Law, 318. In accordance 
with this view Mr. Justice Fiei.d charged a grand jury of the circuit 
court as folio ws: 

" You will receive ail the évidence presented which may throw light upon 
the matter under considération, whether it tend to establish the innocence or 
the guilt of the accused. And more: If in tlie course of your inquiries you 
hâve reason to believe that there is other évidence not pre.sented to you within 
your reach, which would qualify or explain away the charge under investiga- 
tion, it will be your duty to order such évidence to be produced." 2 Sawy. 
670. 

Législative provisions substanlially similar to the instructions given 
by Mr. Justice Field in the last sentence of his charge hâve been adopted 
in Califoruia, New York, md several other states. The diligence of the 
district attorney has failed to find any judicial décision in which the con- 
struction, application, and effect of thèse statutes hâve been construed. 
Whether the order to thé district attorney to produce further testimony 
is to be made by the upanimous vote of the jury or by a majority of those 
investigating the charge, or by at least 12 of the body; whether their 
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belîef that further évidence would qualify or explain away the charge is 
to be foundéd exclusively on a considération of the évidence already pro- 
duced, or upon suggestions of outside parties; whether the bare refusai 
of the district attorney to obey the orders of the grand jury will per se, and 
without giving him an opportunity to explain his reasons therefor or the 
circumstances of the case, vitiate the indictment, — are questions upon 
which judicial décisions throw no light. It is to be observed, however, 
that neither in California nor in any of the states that hâve adopted this 
rule has such refusai been declared a statutory ground for setting aside 
the indictment. No adjudged case has been cited in any fédéral court 
where this relaxation or modification of the common-law rule has been 
reeognized or adopted. That its adoption might lead to serious evils is 
apparent. The grand jury is necessarily left to be the sole judges whether 
there is "reason to believe that other évidence not presented would qual- 
ify or explain away the charge." If testimony contradictory or in rebut- 
tal of the évidence before them is to be recêived, the district attorney 
must be at liberty to show that the witnesses produced are from their 
gênerai réputation unworthy of belief, or that they bave given a différent 
account of the circumstances to which they testify; or, by proving an 
alibi, to show that they could not bave been présent at the occurrences 
to which they testify. This évidence the défendant should in turn bave 
the right to rebut, and thus the grand jury would practically enter upon 
the trial of the case, — a proceeding "subversive of the ancient and well- 
settled rules of the courts of justice." If the doctrine that it is the right 
and duty of grand juries to hear, without the consent of the prosecuting 
attorney, witnesses for the défense shall be incorporated into the fédéral 
jurisprudence in criminal cases, it must, I think, be restricted in its ap- 
plication to cases where the évidence already produced fails "to satisfy 
the jury of the truth sufïiciently to warrant their détermination," (Chit. 
Crim. Law, ubi supra,) and where from that évidence they believe that 
other testimony is attainable, not to rebut and disprove the évidence al- 
ready adduced, but, consistently with the substantial truth of the latter, 
will explain away or qualify the charge. Such, I think, is the true con- 
struction to be given to the language of Mr. Justice Field and to bave 
been his meaning in giving his instructions. If the district attorney in 
the case supposed déclines to summon the witnesses, the jury may ap- 
ply to the court, or, if they are led to believe that such application would 
be useless, they may refuse to find the indictment. But, if they find 
and duly présent the biU to the court, that fact shows that (unless they 
hâve violated their duty and their oaths) the évidence before them has. 
been sufEcient to satisfy them of the truth of the charge, and that the 
case in which they would be entitled to call for further évidence has not 
arisen. Certainly, in the absence of ail judicial authority and précèdent, 
I shall not be the first to go beyond the provisions of any of the Pénal 
Codes of the states which bave adopted the rule under considération by 
deciding that the mère refusai of the district attorney to summon wit- 
nesses for the défense at the request of the grand jury is a good ground 
for setting aside the indictment. 
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On the whole case it may, I think, be justly said that while the rigor- 
ous and apparently harsh, though ancient and well-settled, rules of the 
common law hâve in some instances been departed from, it has always 
been in the interest of substantial justice, and to preventa manifest wrong 
to the défendant; and, conversely, where it is plain that substantial justice 
will not be promoted, nor a manifest wrong to the défendant prevented, 
the indictment should not be set aside on grounds of technical errors, 
informalities, or irregularities. Such I believe to hâve been the inten- 
tion of congress in enacting section 1025 of the Kevised Statutes. 

NOTE BY THE COURT. 

In hls chapter relating to the proceedings of grand juries, Mr. Bishop observes: "We 
corne now to a class of questions which are not surpassed by any other in point of prao- 
tical difflculty. The authorities appear at the first impression to be almost as conflict- 
ing as the cases are numerous, and, when we seek to reconcile or to choose between 
them by a récurrence to the principles of law, we lind it difficult to say that, in a mat- 
ter of mère practice, principle points in one direction rather than in ariother. " 

The difficulties hère alluded to illustrate the perpetually recurring conflict between 
the conservatism or inflexible opposition to change with which our profession is often 
reproached, and the spirit which regards "innovation " as équivalent to "reform, " and 
"change" synonymous with "progress. " This conflict of opinion is greatly a matter 
of Personal tempérament, and while, on the one hand, obstinate conservatism may lead 
to a bigoted adhérence to rules because they are ancient, the opposite spirit may lead 
to crude législation, and sometimes to hasty décisions, where judges, impressed with 
the hardness of partioular cases, are led to violate ancient, and on the whole bénéficiai, 
rules. The history of the évolution of jurisprudence in Bngland and in this country is 
replète with instances of the stubborn opposition with which reforms in law, even the 
most salutary, or modifications of ancient rules, the most indispensable, bave been re- 
sisted by eminent members of the profession. On the other hand, the législation of 
our States, and sometimes, perhaps, the décisions of the courts, disclose a rash and 
equally dangerous spirit of innovation. Of the former class may be mentioned the op- 
position made to the légal reforms introduced at varions times by Lord Brougham and 
others into the législation of England ; the long contest between the courts of equity 
and the common law, resultiug in the triumph of the former, respecting the true nature 
of a mortgage, and the rights of the mortgagor and the mortgagee ; the résistance with 
which the Introduction into the Jurisprudence of England of the rules of the lex mer- 
catoria, or the customs of merchants, encountered at the hands of the more bigoted 
disciples of the common law. 

On the other hand, the statutory innovations upon the ancient rules respecting in- 
diotments and proceedings of grand juries bave been in some cases crude, and product- 
ive of evil results. The provisions of our own statute, already noticed, which déclare 
that an indictment shall be set aside if the district attorney is présent when the vote 
upon it is taken, while the same law provides that he mî^ybring to trial any personwho 
has been held to auswer by a committing magistrate, upon an information flled by him- 
self without the intervention of a grand jury, présent an illustration of the contradic- 
tory, if not absurd, législation, which has sometimes been adoptod. The rule, too, un- 
der which à grand jury may, after indictment found, be examined upon voir dire as to 
their qualifications, bias, etc., by an accused person, who had not previously been held 
to answer, introduces a novelty in practice leading to delays and obstructions to the ad- 
ministration of justice, and which seems anomalous when we consider that; by the law 
of the country from which we dérive that vénérable institution, the grand jury might 
flnd a bill upon the kno wledge of one or more of its number. The obstinacy with which 
ancient rules hâve been adhered to in the construction of indictments, présents, on the 
other hand, an instance of the stubborn adhérence of judges and courts to précédents 
which hâve lost, if they ever possessed, any claim to adoption as practical rules in 
the administration of justice. Thus, if onè be accused of the larceny of a horse, and it 
is alleged to hâve been a black horse, if the proof shows it to be a gray horse the vari- 
ance is fatal. Yet the pleader may allège in soveral counts, where only one offense has 
been committed, several larcenies of a black or gray or brown horse, and the indict- 
ment is good ; and this, though the theory of the indictment is to give to the prisoner 
accurate and précise information of the, crime with which he is charged. So it is fatal 
to an indictment if time and place be nOt alleged for every material averment, and yet 
when so alleged the prosecution is not obliged to prove the time as laid, but may prove 
the offense to hâve been committed atany time within the statute of limitations, and 
prier to the flnding of the indictment. So, too, if an averment in an indictment is in 
the alternative or disjunctive, and the word "or" ia uaed instead of "and, " the defect 
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is fatal, and yet in différent counts lie may vary the tenns of the charge, producing the 
same resuit as if in the original averment he had been allowed to make the charge in 
■the alternative. Thèse rules, which the courts do not feel themselves at liberty to de- 
part from, seem to savor of scholastic subtlety and over-reflnement. • They probably 
owe their origin to a revolt of the humanity and sensé of justice of the courts against 
the barbarism of a Draconian code, upon nearly every page of which the scaffold could 
be seen, and which punished with the highest penalties of the law trivial, and almost 
venial, offenses. There seems to be now no reason, when such cruel laws no longer 
prevail, either in England or this country, that thèse ancient précédents should be ad- 
hered to. What is the true via média between stubbom adhérence to ancient rules 
and a rash spirit of innovation it is not always easy to discover or deflne, but if the rules 
suggested in the foregoing opinion, to the effect that while salutary and established 
rules or nrinciples should in gênerai be adhered to, yet the court in particular cases, in 
its discrétion, may relax or introduce exceptions to the rule, where substantiel justice 
manifestly requirès it, be foUowed, perhapsthe practical administration of the criminal 
law will in some respects cease to deserve the reproaches of uncertainty and inefficiency 
which are now so f reely made against it. 



Raymond et al. v. Boston Woven Hose Co. 

(Circuit Court, D. Massachusetts. July 13, 1889.) 

Patents for Inve^itions — Infringement — In.tonction. 

A preliminary injunction against the intringement of a patent will be de- 
nied where plaintifï does not show a prier adjudication sustaining the validity 
of the patent, or public acquiescence on which a presumption of validity may 
be based, and where it does not clearly appear that there is an infringement. 

in Equity. Bill to restrain infringement of patent. 
Clarke & Raymond, for complainants. 
David Hall Rice, for défendant. 

CoLT, J. The complainants are the owners of two patents, numbered, 
respectively, 197,716 and 197,717, dated December 4, 1877, granted to 
J. A. Caldwell, the first being for an improved strap for securing hose 
to the coupling, and the second for an implement for fastening such hose- 
straps. The défendant is charged with infringement of thèse patents. 
The présent hearing is upon a motion for a preliminary injunction. The 
first ground of défense is that the plaintiffs hâve shown neither prior ad- 
judication sustaining the validity of the patents, nor public acquiescence 
npon which a presumption of validity may be based, and that, therefore, 
whatever the décision of the court may be upon final hearing on the 
merits, the présent motion, under a well-settled rule of law, must be de- 
nied. I think this point is well taken. It is admitted that there has 
been no prior adjudication upholding the validity of thèse patents. As 
to public acquiescence the évidence goes to prove that this strap and im- 
plement hâve never been put upon the market. The reason assigned by 
the complainants for not making and selling the Caldwell strap, namely, 
that it is more costly than the Adlan and Earle straps, does not affect 
the question of public acquiescence. In the absence of the manufacture 
and sale of the patented article it can hardly be said that there has been 
public acquiescence. If nobody had use for the article during the time 
of the allegèd acquiescence, or its merits were prized so low that nobody 
cared to adopt it, no lapse of time has any tendency to raise a presump- 
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tion that the patent is valid. Walk. Pat. § 668. But further than this 
I hâve some doubt on the question of infringement. As to the tool pat- 
ent, I hâve serious doubt whether the défendant infringes. The claira 
of the patent specifically recites that the grooves or notches in the jaws 
of the pivoted levers shall be located out of line with each other, and this 
feature seems to be necessary for the practical working of the tool when 
applied to fastening a Caldwell hose-strap. In the Hudson or alleged 
infringing tool we find, in place of notches out of line, two holes punched 
in the jaws in alignment with each other. In the case of the strap pat- 
ent it must be admitted that the question of infringement is doser. The 
spécification states that the band is made of self-annealed wire, of such 
length that the enlarged ends will extend beyond and overlap each other, 
so as to admit of their being twisted by turning the implement, whereby 
they are locked or hooked together, and the portion of the hose under 
the band is thns forced into the corrugations of the coupling, and securely 
held. A wire band, provided with enlarged ends, is one of the main 
features of the claim of the patent. The defendant's hose-band does not 
bave the enlargement shown in the Caldwell band, though I am aware 
that the language of the spécification is very broad on this point. The 
défendant uses hooks at the end of the band, instead of the Caldwell en- 
largements. I do not think the defendant's band, in spite of the oppo- 
site contention, can be practically applied with the Caldwell tool. The 
manner of opération and the purpose of the defendant's hooks cannot be 
said to be the same as the Caldwell enlargements. Construing thèse pat- 
ents in the light of the prior state of the art, I am not free from doubt on 
the question of infringement. Upon ail the facts of this case, as presented 
in the papers before me, I am satisfied that the motion for a prelimi- 
nary injunction should be denied. 



The Pieteo G. 
{District Court, S. I). Mw York. June 39, 1880.) 

Shippino — Bn-jj op Lading — Demukhagk. 

Upon a bill of lading issued by a cha,rtered vessel, making the goods deliv- 
erable to order, the bill of lading itself is the only contract between the ship 
and a bona fide purchaser and indorsee, who accepta the goods under the bill 
of lading, without knowledge or notice Of the charter; and if he detaius the 
ship in receiving the goods, and the bill of lading spécifies no rate of demur- 
rage, nor refers to the charter, the ship can recover only according to the 
value of her use, and nOt an amount in excess thereof specifled in the char- 
ter, though the charterer was the shipper of the goods. 

Same — Chaeteh. 

The charterer of the bark P. G. loaded her partly with bis own goods, and 
took from the master ai bill of lading, deliverable to order, making no men- 

. tion of the rate of demurrage, nor referring to the charter. The charter 
specifled demurrage at the rate of £13 per day. The shipper having aold the 
gObds and indorsed the bill of ladlrig, the purchaser detained the ship on de- 
livery. On suit for demurrage, hUd; that the bill of lading was the only con- 
tract enf orceable between the ship and the consignée, and that the latter was 
not liable to charter rates, of demurrage of which he had no knowledge, but 
only for the value of thé use of the vessel during her détention. 
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: In Admîrally . Libel for recoyery of dernurrage in delivering cargo, 

Wing, Shoudy & Putnam, îoTlïbelant. 
■ D. Ullo, for the Pietro G. ■ . 

Bkown, J. The bark Pietro G., having been found entitled, on the 
decisioiît of the cause, (38 Fed. Rep. 148,) to dernurrage for delay of the 
consignée in not takiu^ his goods "as fast as the ship could deliver," the 
parties hâve gubmitted to the court the question of the rate of dernurrage 
to be allowed, upon a stipulation as to the facts,to avoid the expansé of 
a référence. It is agreed in substance that the coramissioner would find 
the value of the use of the vessel to be $40 per day, while the charter 
rate is £12 per day, or about $59. This court has held that in the as- 
sessment of damages in collision cases the rates of dernurrage stipulated 
in charter-parties were not compétent évidence as against third persons, 
being often somewhat in the nature of a penalty, and not always de- 
signed to fix exactly the value of the use of the vessel. The James A. 
Dumont, 34 Fed. Rep. 428. This fact is illustrated in the case of The 
Belgenland, 36 Fed. Rep. 504. That vessel was chartered to take a cargo 
of phosphates at certain rates, with six pence per ton per day dernurrage; 
and, having lost the charter through a collision, and freights having 
fallen, she was rechartered for a precisely similar voyage at lower rates of 
freight, but with dernurrage at eight pence per ton per day, or one-third 
higher than before; i. e., when freights were high the owner could afford 
to take a less rate of dernurrage; when freights were low, he would de- 
mand a higher rate of demurrage, to secure promptness in the delivery of 
the ship, so as to get the earliest advantage of any rise in freights. The 
Pietro G. was chartered to Kemp & Co. The cargo was shipped to dif- 
férent consignées, partly by Kemp & Co. , partly by others. The bills of 
lading delivered to the other shippers than the charterers were made sub- 
ject to "ail of the provisions as per charter-party:" and such a clause 
would bind the consignée receiving the goods under the bill of lading to 
pay the charter rates of demurrage. But the bill of lading for the goods 
in question, shipped by Kemp & Go., and deliverable to order, did not 
contain this provision in regard to demurrage. In the margin was 
stated, "Cargo to be discharged as fast as ship can deliver," and nothing 
more. The charter contract with Kemp & Co. provided that the ship 
should bave an " absolute lien on the cargo for demurrage. " But Schultz, 
the purchaser from Kemp & Co. , and the indorsee of the bill of lading, 
had no knowledge that the vessel was chartered, nor any notice of the 
charter-party, or of the rate of demurrage therein mentioned. Upon 
thèse facts I am of opinion that the ship cannot recover the charter rates 
so far as they are in excess of the value of the usé of the vessel, as against 
the indorsee of the bill of lading. The indorsee and purchaser of the 
goods has a right to rely on the bill of lading as the contract between 
him and the ship, and as the only contract, so far as respects demur- 
rage. Where the bill of lading makes: no référence to any charter, and 
the indorsee has no notice of it, I think the bill of lading is the only 
contract which the ship can legally set up against him, whether she sues 
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for demnrmge in personam or in rem. Bradstreet v. Herauj 2 Blatchf. 116; 
112 Sticks of Timber, 8 Ben. 214; The Querini Stamphalia, 19 Fed. Eep. 
123; Leduc v. Ward, L. R. 20 Q. B. Div. 479, 483. It is not just that the 
indorsee should be held to the terms of a charter of which he has no no- 
tice. As between the ship and the charterer, the charter would no doubt 
control. The Chadwicke, 29 Fed. Rep. 521. Justice requires that the 
master of the ship, when he signs bills of lading presented by the char- 
terer, making the goods deliverable to order, should insert either the 
charter rates of demurrage, or gome clause adopting the charter's provis- 
ions, as in the other bills of lading in this case, if he would enforce, as 
against bona fide indorsees, the rates contracted by the charter. There 
is the more reason for this rule in the présent case, because the demur- 
rage arose upon an additional spécial contract made between the master 
and the indorsee that the véssel should go to the Erie basin to deliver 
his consignment after the rest of the goods were discharged. The new 
contract was doubtless subject to the gênerai terms of the bill of lading, 
but it is irrational to conclude that it was made with any référence to 
the high rates of demurrage n^med in the charter, of which the indorsee 
had no knowledge. The charter rates were no part of the contract, either 
in fact or by légal implication. I allow, therefore, demurrage at the 
rate of $40 per day, the value of the use of the vessel, for nine days, with 
interest. ' 



Seeviss v. The Chattahoochee. 
{Oircuit Court, E. D. New York. June 29, 1889) 

ShIPPING — LiABILITT OF VeSSKL— NeGLIGBNCB OF StEVBDORB. 

A stevedore, who had flnished loading coal on a steam-ship frô'fli a canal- 
■ boat along-side, took the cant.l-boat's line to a steam winch on the steamer to 
draw the canal-boat astern of the steamer. The latter's propeller was in mo- 
tion, and the stevedore gave no orders to hâve it stopped, nor did he direct 
the men on the canal boat to Iseep ber away by pôles. The propeller drew in 
the canal-boat, eut a hole in her, and sank her The stevedore was an em- 
ployé of the steamer. HelA, that when the stevedore undertook to move the 
canal-boat up the slip he assumed the reponsibility of her navigation, at least 
until she was fully clear of the steamer's aide, and for his négligence the 
steamer was liable. Afflrming 37 Fed. Rep. 153. 

In Admiralty. On appeal from the district court, 37 Fed. Rep. 153. 

Libel by Deborah A. Serviss against the steam-ship Chattahoochee, 
for damages by sinking libelant's canal-boat. From a decree in favor of 
libelant, with an order of référence to ascertain the amount of damage, 
claijnant appeals. 

Rm & Bijur, for appellant. 

Hyland & Zabriskie, for appel] ee, 

Blatchford, Justice. I concur in the vîews of the district court in 
regard to this case. 37 Fed. Rep. 153. Let a decree be entered for the 
libelant for $581.22, with interest from June 12, 1888, and for the costs 
of the distridt court, taxed at $103, and for the costs of this court, to be 
taxed. 
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United States v. Tozer. 

{District Court, E. D. Missouri, N. D. June 1, 1889.) 

1. Cakriers — Interstate Commerce Act— Contemporaneot:s Services. 

To carry two barrels of sugar for one person on a given date, aud to carry 
one barrel of sugar for another person. between the same points, over the 
same route, two days later, are contemporaneous, and like services within the 
meaning of section 3 of the interstate commerce act. 

3. Samb — Différence in Quantity of Patronage. 

The fact that defendant's road received much more trafïic from the flrst 
shipper than from the second does not make the circumstances and conditions 
under which the two services were rendered substantially dissimilar. 
8. Samb — Local and Through Rates. 

Defendant's company received from aconnecting carrier at Hannibal, Mo., 
under an alleged trafflc arrangement, two barrels of sugar shipped by the lat- 
ter Company from Chicago, and carried it to Hepler, Kan., for 34 cents per 
cwt., that being defendant's company's proportion of a rate of 51 cents per 
cwt. from Chicago to Hepler. About the same time it charged a local ship- 
per at Hannibal 46 cents per cwt. for carrying a barrel of sugar from there 
to Hepler. Held, that on thèse facts the two services were rendered under 
substantially dissimilar circumstances and conditions. 

4. Same — Undue Préférence. 

Whetber the différence of 13 cents per cwt. between defendant's company's 
local rate from Hannibal to Hepler and its proportion of the through rate 
from Chicago was an undue and unreasonable préférence or advantage over 
the local shipper, within the meaning of section 3 of the interstate commerce 
act, was a question for the jury. 

Indictment against George K. Tozer for Violation of the Interstate 
Commerce Act. 

Geo. D. Reynolds, U. S. Atty., {T. P. Bashaiv and C. C. Allen, of coun- 
sel,) for the United States. 

Thos. J. Partis and W. A. Martin, for défendant. 

Thayer, J., (char ging jury.) Section 2 of the interstate commerce act 
reads as follows: 

"If any common carrier, subject to the provisions of this act, shall direetly 
or indirectly, by any spécial rate, rebate, * * * or other device, charge, 
demand, collect or receive from any person or person s a greater or less com- 
pensation for any service rendered * * * in tlietransportationof passen- 
gers or property subject to the provisions of this act, tlian it charges, de- 
mands, collects, or receives from any other person or persons, for doing for 
him or them a like and contemporaneous service in the tran.sportation of a 
liJîe kind of trafflc, under substantially similar circumstances and conditions, 
such common carrier shall be deemed guilty of unjust discrimination, which 
is hereby declared to be unlawf ul. " 

The first count of the indictment is framed under section 2, and charges 
in substance that défendant, as agent of the Missouri Pacific Railway 
Company, coUected and received of the Hayward Grocery Company for 
the transportation of sugar from Hannibal, Mo., to Hepler, Kan., more 
than he charged the Chicago, Burlington & Quincy Railroad Company 
for a like and contemporaneous service rendered under similar circum- 
stances and conditions. In arriving at a verdict on this count you must 
v.39F.no.7— 24 
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consider and détermine the four foUowing questions: (1) Was défendant 
agent ofthe Missouri Pacific Bfailway Conipany atHannibal, Mo., June 15 
and 17, 1887? (2) Did he, while acting in the capacity of agent for tlie 
Missouri Pacific Railway Çornpany on' June 17, 1887, wiilfuUy collect 
or receive from the Hayward Grocery Company 46 cents par 100 pounds 
for tire transportation of one barrel of sugar over the Une of the Missouri 
Pacific Railway Company from Hannibal, Mo. , to Hepler, Kan. , or know- 
ingly or willfally suffer or permit any subordinate agent of the road who 
worked under his direction and supervision to charge and collect such 
sum for such service? (3) Did the défendant on June 15, 1887 know- 
ingly and willfully charge or demand of the Chicago, Burlington & Quincy 
Railroad. only 34 cents per 100 pounds for the transportation of two 
barrels of sugar from Hannibal, Mo. , to Hepler, Kan. , or knowingly and 
willfully suffer or permit a subordinate agent of the Missouri Pacific Rail- 
way Company, who worked under his supervision and orders, to charge 
the Chicago, Burlington & Quincy Railroad such rate between the points 
named? (4) Was the charge spmade the Chicago, Burlington & Quincy 
Railroad for transportation of two barrels of sugar a charge for a service 
like that rendered the Hayward Grocery Company, and was it also a 
contemporaneous service, rendered under conditions and circumstances 
substantially similar to the circumstances and conditions attending the 
service rendered the Hayward Grocery Company? If y ou answer ail the 
above questions in the affirmative, convict on the first count. If you 
answer either question in the négative, acquit on the first count. 
Section 3 ofthe Interstate commerce act is as follows: 

"Il shallbe unlawful for any common carrier, subject to the provisions of 
this act, to make or give any unclue or unreasonable préférence or advantage 
to any * * * person, company, flrm, or corporation on any * * * 
description of trafflc in any respect whatever; or to subject any * * * 
person, flrm, company, or corporation * * * to any undue or unreason- 
able préjudice or disadvantage in any respect whatsoever," 

The second and third counts of the indictment are framed under the 
third section, the second count charging in substance that défendant gave 
the Chicago, Burlington & Quincy Railroad an undue and unreasonable 
préférence and advantage over the Hayward Grocery Company in rates 
on sugar, and the third count charging that he subjected the Hayward 
Grocery Company to an undue and unreasonable préjudice by giving the 
Chicago, Burlington & Quincy Railroad a lower rate on sugar than was 
given the Hayward Grocery Company. In arriving at a verdict on the 
second and third counts, you. will, hâve to consider and détermine the 
same questions, among others, that arise under the first count; that is to 
say: (1) Was défendant an agent ofthe Missouri Pacific Railway Com- 
pany? (2) , Çid he charge the Hayward Grocery Company 46 cents per 
100 pounds for transporting sugar from Hannibal to Hepler, Kan.? (3) 
Did he charge, the Chicago, Burlington & Quincy Railroad Company 
only 34 cents per 100 pounds .for transporting sugar from Hannibal, 
Mo., to Hepler, Kan.? and (4) Was the service rendered the Chicago, 
Burlington & Quincy Railroad a like and contemporaneous service to 
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that rendered thè Hayward Grocery Company, and was it rendered in 
the transportation of a like kind of traffic under "circumstances and con- 
ditions" substantially similar to those attending the service rendered the 
Hayward Grocery Company? The second count of the indictment charges 
that the défendant gave the Chicago, Burlington & Quincy Railroad an 
undue and unreasonable préférence, and the third count charges that he 
subjected the Hayward Grocery Company to an undue and unreasonable 
préjudice and disad van tage; but the court holds, and so instructs you, 
that if the défendant charged the Hayward Grocery Company a greater 
rate than it charged the Chicago, Burlington & Quincy Railroad for a 
"like contemporaneous service," done under "substantially similar cir- 
cumstances and conditions," then such act was within the meaning of the 
law both an undue and unreasonable préférence and advantage given to 
the Chicago, Burlington & Quincy Railroad. and an undue and unreason- 
able préjudice or disadvantage to which the Hayward Grocery Company 
was subjected. Therefore, if you find in the affirmative on ail four of 
the questions that I hâve proposed and before stated, you must return a 
verdict of guilty on Ihe second and third counts, as well as on the first 
count. Now, gentlemen, I présume you will hâve no difficulty in an- 
swering the first three of the questions as they are simple questions of 
fact. The fourth proposition is more difiicult, because it involves the in- 
quiry as to what is meant by the statute when it speaks of "a like and 
contemporaneous service in the transportation of traffic under substan- 
tially similar circumstances and conditions." It is impossible for me 
to explain that phrase in a manner that will fit ail cases; hence I shall 
not attempt it. I will take the précise case that you bave to décide, 
and, in view of the facts testified to, give you a few directions with re- 
spect to the clause in question. 

In the first place, the service rendered to the Hayward Grocery Com- 
pany on June 17, 1887, was contemporaneous with that rendered to the 
Chicago, Burlington & Quincy Railroad on June 15, 1887, within the 
meaning of the law. In the second place, the service so rendered for 
the Hayward Grocery Company was like that alleged to hâve been ren- 
dered to the Chicago, Burlington & Quincy Railroad within the meaning 
of the law, because the same kind of property wascarried for each party 
for the same distance over the same route. The next question is, was 
the service in both cases rendered under substantially similar circum- 
stances and conditions? This is the vital point. The défendant says 
the circumstances and conditions were substantially dissimilar, because 
the Chicago, Burlington & Quincy Railroad Company furnished more 
traffic, or, if not more traffic, nearly as much traffic to the Missouri Pa- 
cific Railway Company as the Hayward Grocery Company and ail other 
Hannibal shippers combined. Well, suppose that to be the fact. Itdid 
not under the law render the service to the Chicago, Burlington & Quincy 
Railroad a service rendered under substantially dissimilar circumstances 
and conditions to that rendered for the Grocery Company, within the 
meaning of the Interstate commerce law, and did not justify a différence 
in rate. The fact that one man is a large shipper and another a small 
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shipper does not entitle the carrier to make a différence în the rate, if the 
property carried in each case is of the same class, and the distance and 
route is the same. Défendant next says the circurastances and condi- 
tions of the two alleged shipments were substantially dissimilarj because 
one shipment originated at Hannibal and the other at Chicago, and that 
in the case of the two barrels of sugar the property was being carried 
through from Chicago to Hepler, on a through rate of 51 cents per 100 
pounds, agreeduponby and between the Missouri PacificRailway Company 
on the one hand and the Chicago, Burlington & Quincy Railroad Com- 
pany on the other. This présents a différent question, and on this point 
I instruct you as follows: If you believe and find from ail the évidence in 
the case that the lines of railroad of the Chicago, Burlington & Quincy 
Railroad Company and of the Missouri Pacific Railvvay Company form a 
continuons line of railroad from Chicago, 111., to Hepler, Kan., pass- 
ing through Hannibal, Mo., it being an intermediate shipping point, 
and that the two roads connect at Hannibal, and interchange traffic at 
that point; and if j'ou find that prior to June 15, 1887, the Chicago, 
Burlington & Quincy and the Missouri Pacific Railway Companies had 
agreed upon and established a through rate from Chicago to Hepler on 
ail property shipped from Chicago to Hepler via Hannibal over such con- 
tinuous line, and that such established through rate on sugar was 51 
cents per 100 pounds from Chicago to Hepler; and if you find that the 
two barrels of sugar on which défendant is alleged to hâve charged the 
Chicago, Burlington & Quincy Railroad at the rate of 34 cents per 100 
pounds for the transportation thereof from Hannibal to Hepler was su- 
gar that was received by the Chicago, Burlington & Quincy Railroad 
Company at Chicago, to be carried over said continuous line to Hepler 
for said agreed and established rate of 51 cents per cwt. ; and that the 
Chicago, Burlington & Quincy Railroad Company, on receipt of said two 
barrels of sugar, issued to the shipper thereof the bill of lading for two 
barrels of sugar that has been read in évidence, — then the court instructs 
you that the charge for transportation on said two barrels of sugar from 
Hannibal to Hepler, alleged to hâve been made by défendant, was not a 
charge for a service rendered the Chicago, Burlington & Quincy Railroad 
Company undercircumstances and conditions substantially similartothe 
circurastances and conditions attending the service rendered the Hay- 
ward Grocery Company, within the meaning of the Interstate commerce 
act, and you should find the défendant not guilty of the charge laid in 
the first count of the indictment. 

Now, gentlemen, in the event that you find under the last instruction 
that the services rendered the Chicago, Burlington & Quincy Railroad 
Company and the Hayward Grocery Company were not rendered under 
similar circumstances and conditions, and accordingly acquit under the 
first count, then a further question arises under the second and third 
counts, which you must consider and détermine. Under the third sec- 
tion of the act it is made an offense to give one person an undue and 
unreasonable préférence or advantage, or to subject a person to au un- 
due and unreasonable préjudice or disadvantage. As before remarked, 
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the second and third counts are under this section. It is shown by the 
testimony that the Missouri Pacific Railway Company 's proportion of 
the alleged through rate from Chicago to Hepler on sugar is 34 cents 
per 100 pounds, and that its local rate on sugar from Hannibal to Hep- 
ler is 46 cents per 100 pounds. Now, conceding that some différence 
Ijetween the local rate and the Missouri Pacific Railway Company's pro- 
portion of the through rate is permissible, owing to the différent conditons 
affecting the tvvo shipments, the question that I submit to you under the 
second and third counts is whether the différence shown in this case be- 
tween the two rates of 12 cents per 100 pounds is, under ail the circum- 
stances of the case, a reasonable différence, or an undue and unreasona- 
ble différence, not justified by the différent circumstances under which 
tlirough shipments from Chicago and local shipments from Hannibal are 
raade. If you find that the différence in rate of 12 cents per 100 pounds 
is an undue and unreasonable différence, and, as before explained, that 
défendant, as agent of the Missouri I-'acific Railway Company, knowingly 
and willfully gave the Chicago, Burlington & Quincy Railroad the ad- 
vantage of such différence in the sbipment of the two barrels of sugar 
mentioned in the indictment, then you may return a verdict of guilty on 
the second and third counts, although you acquit on the first count. If, 
on the other hand, you find that the différence in the rate now in ques- 
tion is neither undue nor unreasonable, considering ail the circumstances 
and conditions affecting local as compared with through shipments, you 
will render a verdict of acquittai on the second and third counts. In de- 
termining the last question submitted to you, as to the reasonableness or 
unreasonableness of the différence between the local rate and the Mis- 
souri Pacific Railway Company's proportion of the through rate, I give 
you full liberty to consider ail the facts, circumstances, and reasons ad- 
duced by the varions witnesses in justification of the différence shown, 
and I ask you to consider the same carsfully and fairly withoutany préj- 
udice or bias whatsoever. 



New Orléans Canal & Banking Co. et al. v. Reynolds et al. 
CCircuU Court. JB. B. Arkansa, W. D. July 31, 1889.) 

1. EXBCUTOBS AND AdMISIISTEATORS— StATOTE DP NoxClAIM. 

Creditors' right of action against tlie administratorof their deceased debtor 
accrues from the tirae the administrator's final account showing assets is set- 
tled andapproved, notwithstanding appealsare talien from the decree; and on 
the subséquent death of the administrator's surety their claims are barred by 
the Arkansas statute of non-claim unless presented against hia estate within 
two years thereafter. 
3. Same — Administkatok de bonis non. 

The fact that an administrator d. b. n. of the estate of the original debtor 
presented a claim on behalf of that estate against the estate of the adminis- 
trator's surety, amounts to notbing, as he had no claim to the proceeds of 
assets already administered. 
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8.rî8«MB— RiSHTS OF Creditors— Lachep. 

, j The administrator, in 1869, reported a certain sum as the proceeds of a sale 
of property of the estate, and the court by an order of record, directed his 
attorney not to turn the money over to the administrator, but to keep it sub- 
ject tb the order of the court; but on the administrator' s final settlement in 
1873, the amount was charged and accounted for as received by him. Held, 
that a suit, brought in 1886 by creditors of the estate against "the attorney^ 
was barred on the ground of lâches. 

In Equity. On final hearing. 

Clark & Williams and W. B. Street, for complainants. 

D. H. Reynolds, for défendants. 

Beewer, J. This case is now submitted on pleadirigs and proofs. 
The facts necessary for the détermination of the questions presented are,, 
briefly, thèse: Francis GrifRn died November 6, 1865. Edward P. 
Johnson was appointed administrator January 6, 1866. Lycurgus L. 
Johnson and Cyrus R. Johnson weresureties on his bond. Complainants- 
are creditors of that estate. Their claims were probated July 23, 1866, 
and April 23, 1867. The défendants are D. H. Reynolds individually 
and as trustée, and the widow and heirs of Lycurgus L. Johnson, the 
surety, now deceased. The suit was brought February 11, 1886. Tha 
administrator, Edward P. Johnson, died in April, 1872, and in May, 
1872, D. H. Reynolds, his counsel, was appointed his administrator. 
In 1876, Lycurgus L, Johnson, the surety, also died, and J. M. Worth- 
ington and T. Johnson were appointed administrators on August 30, 
1876. In September, 1873, the final account of E. P. Johnson as 
administrator of Francis Griffin was settled and approved by the circuit 
court, a court having jurisdiction of estâtes, and a balance found due 
the estate. Exceptions weretaken to this settlement, and appeals takèn 
to the suprême court, and the litigation continued until April 17, 1883, 
when thé account was flually settled in the circuit court. An appea] was 
again taken to the suprême court, but that appeal was not prosecuted, 
and the creditors had a transcript filed, and the appeal dismissed in the 
suprême court on the 21st day of March, 1885. Complainants, as cred- 
itors of the estate of Francis Griffin, seek to recover the amount found 
due the estate upon the final settlement of the accounts, and the défenses 
are the statutes of nonTclaim and limitation. Thè statu te of non-claim 
of this state bars ail claims against an estate unless presented within two 
years. ■ '' 

Noticing, first, the case as it proceeds against the widow and heirs of 
Lycurgus L. Johnson, the bill seeks to charge them as in possession of 
property which equitably belongs to his estate, but it will not be doubted 
that no claim can be enforced against them on this account which is not 
also enforceable against the estate. If the estate be discharged, they 
who hold property which equitably belongs to the estate are also dis- 
charged. Now, administration was taken out on the estate of Lycurgus 
L. Johrisbn; où August 30, 1876, and this suit was not brought until 
nearly 10 years thereafter. If the claims were in condition to be en- 
forced against the estate at the time administration was taken out, the 
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;statute of non-claim long since barred them as against the estate. This 
isthe settled law of Arkansas, which, of course, isbinding on this court. 
When the final account bf the administrator of Francis Griffin was 
stated and settled, the balance in his hands was due to the creditors or 
heirs of the estate; and, if it was not paid, a cause of action instantty 
arose upon the bond. Thèse creditors could hâve proceeded at once 
against the sureties, and upon the death of the surety, Lycurgus L. John- 
son, could bave presentedtheir claim against his estate. Failing to do 
so, their claim was barred within two years thereafter. The fact that 
appeals were taken to the suprême court in respect to this final account, 
and litigation continued for years, in no manner abridged their right to 
proceed on their account as stated and settled, and when stated and set- 
tled by the circuit court. It is true that an administrator de bonis non 
was appointed of the estate of Francis Griffin, who presented a claim in 
behalf of that estate to the administrators of Lycurgus L. Johnson, but 
the act amounted to nothing. He had no claim as administrator de bonis 
non against the estate of the administrator or the sureties on his bond 
for the proceeds of assets already administered. This was the common 
law, and this, by the décision of the suprême court of the state of Ar- 
kansas, is the law of this state. Beall v. New Mexico, 16 Wall. 635: U. 
S. V. Walker, 109 U. S. 258, 3 Sup. Ct. Rep. 277; Finn v. Hempsiead, 
24 Ark. 117; Oliver v. Rottaken, 34 Ark. 144; Williams v. Cubage, 36 
Ark. 315. Hence, as the creditors failed to présent their claims in time 
against the estate of Lycurgus L. Johnson, they cannot now proceed 
against the estate or against those said to hâve property which equitably 
belongs to the estate. So far as the défendant D. H. Reynolds is con- 
cerned, it appears that in July, 1869, the administrator had under or- 
ders of the court sold certain property for $6,700. His report of sale 
was filed on November 6, 1869. It was then confirmedby the court, 
and the défendant Reynolds, the attorney of the administrator, was di- 
rected by the court not to turn the money over to the administrator, but 
to keep it, subject to the order of the court, and this, it is claimed, 
made hira a spécial master to hold thèse funds. It appears, however, 
that in the final settlement of accounts this amount was charged to the 
administrator as received by him, and accounted lor in the final settle- 
ment; and the présent complainants are pursuing the heirs of the ad- 
ministrator's surety to recover the balance as established by that settle- 
ment, including therein this amount of $6,700. Whether they are es- 
topped by this proceeding it is immaterial to inquire, for, if the order 
was one which the court had power to niake, it was an order placed upon 
the records, and of which the complainants, as creditors, are charged 
with notice, and they are guilty of lâches in thus waiting 17 years before 
seeking to charge him personally, especially as for 13 years the report 
of the administrator bas been on file, showing the reoeipt of the money 
by him. My conclusion, then, is in favor of ail the défendants; that 
the lâches of complainants and the statute of non-claim interpose a per- 
fect bar to any recovery. Decree will be entered dismissing the bill. 
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The Boeeowdale. 

{Dùirici Court, D. Oregon. July 16, 1889.) 

1. Statutes — Evidence — Ohegon Compilation. 

The compilation of the gênerai statutes of Oregon, provided for in the acl 
of February 26, 1885, and published in two volumes, with the certiflcate of the 
governor, of August 9, 1887, prefixed thereto, as required by said act, is prima 
facie. évidence of the gênerai statutes of Oregon then in force, which may be 
cited and referred to in both judicial and législative proceedings, by the chap- 
ter, title, and section as therein arranged, set down, and enumerated. 

S. Same — Amendment and Révision. 

An act amendatory of another act should contain the sections of the lattei 
act as amended, atfuU length, but it need not also contain such section as un- 
amended. The act amendée! need not be published at fuU length in the 
amendatory act, unless the amendments thereto amount to a revision of the 
same, by producing some change in every section thereof. 

3. Same — Title — Expression op Subjbct-Matteb. 

An act entitled merely "An act to amend a certain section of the Compila- 
tion of 1887, " is void for want of expression of the aubject of the same in the 
tille thereof; but an act entitled "An act to amend an act relating to pilotage" 
purports itself to be an act relating to pilotage, and the subject thereof ia 
therefore sufflciently expressed in the title. 

{Syllabua by the Court.) 

In Admiralty. Libel for pilotage. 

Horace B. Nkholas and Edward N. Deady, for libelant. 

Cyrus A. Dolph, for défendant. 

Deady, J. Thi.s suit is bronght by the libelant, T. F. Neil, against 
the ship Borrowdale, to recover a balance of $92.06, alleged to be due 
the libelant for pilotage. 

It is alleged in the libel that on May 30, 1889, the libelant was a duly- 
lieensed pilot for the Colunibia river bar, and that on that day he took 
charge, as such pilot, of the Borrowdale, and brought lier in over the 
bar to her anchorage at Astoria; that the Borrowdale then drew 20 feet 
of water, and her registered tonnage was 1,197 tons; and that for said 
service the libelant is entitled to demand and receive the sum of $176, 
of which sum oiily $83.94 has been paid, leaving a balance due the libel- 
ant of $92.06. 

The master and claimant, George Guthrie, excepts to the libel, stating 
that it appears therefrom that the libelant has received for his services 
ail that by law he is entitled to demand or receive therefor. 

This exception is in the nature of a demurrer to the libel, and raises 
the question whether the rate of compensation which the libelant is en- 
titled to receive is that fixed by the law as it stood prier to February 18, 
1889, — $8 per foot for the first 12 feet of draught of the vessel, and $10 
per foot for each additional foot, — or that prescribed by the act of that 



THE BOEROWDALE. 377 

date, (Sess. Laws, 11,) — $4 per footdraught, and two cents a ton for each 
ton over 1,000 tons registered measurement. 

For the better understanding of this question it may be well to premise 
that on October 20, 1882, an act was passed entitled "An act to provide 
for pilotage on the Columbia and Willamette rivers." Bj' section 28 of 
this act the compensation for bar pilotage was fixed at $6 a foot for the 
first 12 feet draught, and at $8 for each additional foot. 

On February 18, 1885, an act was passed, entitled "An act to amend 
an act entitled" as above. Sess. Laws, 34. By this act, said section 28 
was so amended as to make the compensation of bar pilots $8 a foot for 
the first 12 feet draught and $10 for each additional foot. On November 

25, 1885, an act was passed entitled "An act to amend section 21 of an 
act entitled" as last above. Sess. Laws, 23. The act referred to as 
being thereby amended bas no section 21, and what was probably meant 
was section 21 of the act of 1882, which was amended by section 1 of the 
act of February 18, 1885. However, the compensation of pilots was 
not thereby affected. On February 21, 1887, an act was passed entitled 
"An act to amend an act entitled" as last above, "and also sections 3 
and 28 of the act of February 18, 1885." Sess. Laws, 95. But the last- 
named act had no section 28, and the section 28 doubtless intended was 
the section so numbered in the original pilot act of 1882, which was 
amended, as above, by the act of February 18, 1885. Neither did this 
amendment change the rates for bar pilotage. 

On February 26, 1885, an act was passed entitled "An act to provide 
for colleeting, compiling, and distributing the laws of Oregon, with an- 
notations." Sess. Laws, 142. This act authorized the secretary to pur- 
chase 1,000 copies of such Compilation when prepared; the same to be 
lirst " submitted to the governor for examination," and to be by him certi- 
fied "to contain ail the gênerai statutes in Oregon in force, * * * 
arranged * * * j^, ^^^ order and method of a code, and in sec- 
tions numbered consecutively from one to the end of the entire body 
of gênerai statutes, with marginal notes showing the date of the pas- 
sage of each section." This "Compilation" was to be in two volumes, 
and so arranged that the codes should be in the first volume, and the 
other gênerai statutes in the second one. 

Section 4 of the act provides: "From and after the time when the 
said compilation shall be examined and certified by the governor, as 
hereinbefore provided, it shall be in force, and shall be received in ail 
the courts of the state as an authorized compilation of the statutes of 
Oregon." 

On August 9, 1887, the governor prefixed his certificate to a "Com- 
pilation of the Statutes of Oregon," published in two volumes, made 
by "William Lair Hill," copies of which appear to hâve been purchased 
and distributed by the secretary in pursuance of said act of February 

26, 1885, and properly known as the "Compilation of 1887." 

The pilotage act of 1882, and the several acts amendatory thereof, 
passed in 1885 and 1887, as above stated, constitute title 1 of chapter 
66 of this compilation. 
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On Febrtary 18, 1889, în this state of the law oô the subject of pi- 
lotage, an act was passed entitled "An act to amend title 1 of chapter 
66 bf Hill's Annotated Laws of Oregon relating to pilotage at the Co- 
lumbia river bar and on the Columbia and Willamette rivers." 

By this act, sundry sections of this title were amended so as to read 
as therein set forth. Among thèse is section 3918, which appears, from 
the subject-matter and the marginal note thereto, to be section 28 of 
the original act of 1882, as finally amended by section 2 of the act of 
1887. 

The enactment of this section in the amendatory act is iii this form: 

"Sec. 7. That section 3918 of Hill's Annotated Laws of Oregon be, and the 
same is hereby, amended so as to read as foUows; 

"Sec. 3918. ïhe compensation for piloting a vessel upon or over the bar 
pilot grounds per foot draught of said vessel is as foUows: For piloting an in- 
ward or outward bouiid vessel to or from Astoria over the bar, or from within 
the bar to the open sea, four dollars per foot draught of said vessel, and two 
cents a ton for each ton over one thousand tons registered tonnage of said 
vessel. * * *" 

The compensation which the libelant bas received is ail that the act 
of 1889 allows him to deinand. 

Admitting tins, the libelant contends that this act is invalid, be- 
cause passed in contravention of sections 20 and 22 of article 4 of the 
constitution. It is also admitted that if the contention of the libelant, 
in this tespect, is right, he is entitled to detnand and receive the com- 
pensation provided in section 3918 of the Compilation of 1887 of sec- 
tion 2 of the act of 1887. 

The spécial grounds on which the validityof the act is impugned are 
thèse : 

(1), The "subject" of the act is not expressod in the title thereof, as 
required by section 20 of article 4 of the constitution, which déclares, 
"Everj' act shallembrace but one subject, * * * which subject shall 
be expressed in the title." 

(2) The act or title sought to be amended is not Set forth and pub- 
lished at full length, as required by section 22 of said article, which dé- 
clares, " No act sliall ever be revised or amended by mère référence to its 
title, but the act revised or section amended shall be set forth and pub- 
lished at full length." 

(3) The référence in the act to "section 3918 of Hill's Annotated Laws 
of Oregon" is "meaningless," as there are no such "Laws" known to the 
law of Oregon. 

It would hâve been proper and convenient if the act of 1885 had de- 
clared by what name the compilation of the laws therein provided for 
should be known and cited, but this was not done, and the sufficiency 
of any désignation of the same, or référence to it, must dépend on the 
cirenmstances of the case. 

The act of 1885 contemplâtes that the gênerai laws of the state will 
be "collected, compiled, and annotated by W. Lair Hill;" and the cer- 
tificate of the governor, pretixed to what purports to be such compilation. 
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states that it was compiled and annotated by" William Lair Hill," who 
is assumed to be the same person as "W. Lair Hill." 

Section 4 of the act of 1885 désignâtes the work as a "Compilation," 
and déclares that when certified by the governor, as required by the act, 
"it shall be in force and shall be received in ail the courts of the state as 
an authorized compilation of the statutes of Oregon." 

It is not admitted that the législature could by any such nieansmake 
a law, and therefore the words "shall be in force" may be rejected as 
surplusage. 

But it was compétent for the législature to authorize this compilation, 
of the laws otherwise "in force," and to provide that the volumes in 
•which it should be published, and the désignation of the laws therein 
by chapters, titles, and sections, with the correspouding sections of the 
original acts in the margin, should thereafter be évidence «f what are 
the gênerai statutes of Oregon, and how they are divided and enumer- 
ated in chapters, titles, and sections. For instance, the législature may 
provide that section 2 of the act of February 21, 1887, prescribing the 
compensation of the Columbia bar pilots, may hereafter be cited and 
known as "section 3918 of a Compilation of the General Laws of Ore- 
gon." And, in my judgment, that is what the législature bas done; so 
that said section 2 may now in ail cases, in the législature and the 
courts, be cited and referred to as "section 3918 of the Compiled Laws 
of Oregon." See People v. Priichard, 21 Mich. 241. 

Still the question remains: Does the référence in the act of 1889 to 
"section 3918 of Hill's Annotated Laws of Oregon" sufRciently indicate 
the compilation of the laws authorized by the act of 1885 ? 

As the act has not provided by what name this compilation shall be 
known, it.may be designated by any word or phrase which will indicate 
with reasouable certainty that it is meant or intended. 

The most proper and natural désignation of the publication is that 
used in the act authorizing it, — compilation. The work is nota "code," 
although it contains the Codes of Oregon as well as the miscellaneous 
laws, "arranged under appropriate heads and titles in the order and 
method of a code." The annotation is a collatéral and subordinate part 
of the work; and the phrase, " Annotated Laws," is by no means an accu- 
rate or definite désignation of the publication. The "Compilation of the 
General Laws of Oregon (1887)" is a full and complète title of the work, 
which in common practice may be conveniently shoriened to "Compila- 
tion (1887.)" And to this may be prefixed, according to the taste of in- 
dividuals, and for greater certainty, the name of the compiler. 

It was said, on the argument of the exception, that the work does 
not contain "ail the gênerai statutes of Oregon," and a particular omis- 
sion was mentioned. It did not, however, relate to the subject of pilot- 
age. Besides, the certificate of the governor is prima fade évidence of 
the fact that it does contain ail the statutes of a gênerai nature, in force 
at the date of the certificate. 

I say "prima /acte," for certainly it may be shown, by a comparison 
with the original roll, that there is an error in the compilation, either 
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of otnission ot coiiimissioh. But probably this coùld not be done by a 
comparison with a certifled copy of the roîl, as thàt would be the certifi- 
cate of the sec'retary of state agaiiistthat of the governor. 

The volumes to which the goVernor's certificate is prefixed are prima 
fade the compilation provided for in the act of 1885. The section 3918 
of the same appears, by the marginal note therein, to be section 2 of 
the act 'of 1887, regulating the compensation of Columbia bar pilols; 
and the amended section 3918, as "set forth" in the act of 1889, is upon 
the same subject, and almost in the same words. If the act of 1889 
had referred to the section therebj'' amended as "section 3918 of the 
Laws of Oregon," there being no such section except in this authorized 
publication, the inference would be reasonable that such was inteuded 
by the législature. The additional words "Hill's Annotated," prefixed 
to the words "Laws of Oregon," only serve, under the circu m stances, to 
strengtheil this conclusion, because it appears that Mr. Hill prepared 
and annotated this Compilation. 

This is not like the case of Harland v. Washington Territory, 3 Wash. T. 
131, 13 Pac. Rep. 453, cited by counsel for the libelant. In that case 
an act entitled "An act to amend section 3050 of chapter 238 of the Code 
of Washington Territory," said Code béing, as appears, a priva te and un- 
authenticated compilation of the laws of Washington, was held void and 
inoperative, because there was no such section known to the laws of the 
territory as the one sought to be amended. 

My conclusion on this point is that the Compilation of August 9, 1887, 
is an authentic publication of the gênerai statutes of Oregon then in force; 
that it may, for both judicial and législative purposes, be properl}^ cited 
or referred to by the désignation of chapter, title, and section as therein 
arranged and set down; and that the législature iiitended to and did re- 
fer to section 3918 of said Compilation, in the passage of said act of 1889, 
at section 7 thereof, for the purpose of amending the same as therein set 
forth. 

On the second point but little need be said. The act of 1889 is not, 
in my judgment, a revision of the act of 1882, as amended by the acts 
of 1885 and 1887, and compiled and published in title 1 of chapter 66 
of the Compilation of 1887. The purpose of the former act, and the ef- 
fect of it, is to amend certain sections of the latter or the compilation 
thereof, each section so amended being the subject of a separate enact- 
ment, and set forth in tlie amendatory act and published therein at full 
length. 

What is a revision of an act as distiriguished from an amendment 
thereof, within the purview of the constitution, which makes it necessary 
to set forth atfùll length in the amendatory act the act as revised, itis not 
necessary now to décide. No authority was cited by counsel on the 
point. My impression is that, as long as there is one section of the origi- 
nal act untouched, there is no revision, and it is sufBcient to set ibrth 
and publish in the amendatory act only the sections actually amended, 
and as amended. In this case an act or title containing 101 sections 
was amended by changing only 10 of them and repealing 2. Neither is 
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this an amendment by a "mère référence" to the title of the actïimended. 
On the contrary, each section aménded is referred to by ite number in 
the compilation, and "set forth and published at full length" in the 
amendatory act, as amended. The claim, once made, that it is neces- 
sary to set forth and publish at fnll length, in the amendatory act, the 
section amended, both before and after amendment, islong since denied. 
Fortland v. Stock, 2 Or. 69, People v. Pritckard, 21 Mich. 241, 

The case of an amendiiient of a section of an act of compilation, by 
simply repealing a distinct paragraph, clause, or subdivision thereof, or 
by adding theretosuch a paragraph, clause, or subdivision, the samebe- 
ing supplem entai in its nature, whereby the opération or effect of the 
■words of the original section is not changed or affected, but the opéra- 
tion of the section, as amended, is merely enlarged or made to include 
additional subjects, or become operative under other circumstances, is a 
peculiar one, and probably no other publication or setting forth is nec- 
essary, in the first instance, than that of the amendatory or repealing 
act, and, in the second one, of the additional paragraph, clause, or sub- 
divisions. 

On the first point, counsel for the libelant insist that the "subject" of 
the act is not expressed in the title thereof, because it appears therefrom 
that the objeet of the act is "to amend title 1 of chapter 66 of Hill's An- 
notated Lavvs of Oregon," and it does not appear therefrom what is the 
"subject" of such title 1. 

The purpose of the constitution in requiring the "subject" of an actto 
be expressed in the title thereof is apparent, and bas often been stated by 
courts and judges with great unanimity. Briefly, it is to give notice to 
the members of the législature and others concerned of the gênerai scope 
and purpose of the proposed législation, and to prevent the enactment of 
laws containing clauses and provisions not indicated by the title, or hav- 
ing no proper connection with the subject as therein expressed. There- 
fore, the constitution is not complied with in this respect by the expres- 
sion of a or any subject in the title, but the subject of the act must be 
truly expressed. People v. Hills, 35 N. Y. 453. "But," as was said by 
Mr. Justice Cooley, in People v. Mahaney, 13 Mich. 495, "this purpose 
is fully accomplished when the law has but one gênerai objeet, which is 
fairly indicated by its title." See, also, Peopl-e v. Banks, 67 N. Y. 571. 

If the title of this act ended with the words "Laws of Oregon," there is 
no doubt in my mind that the act would be void for want of the expres- 
sion of its "subject" in the title. An act simply entitled "An act to amend 
a certain section of this Compilation," contains no statenient of the "sub- 
ject" in the title, and is void. No one can say from the reading of the 
title what the "subject" of the act is. Harland v. Washington Territory, 
3 Wash. T. 142, 13 Pac. Rep. 453, is a case directly in point. It was 
there held that the "subject" of the act was not expressed in such title, 
and that the act was, therefore, void. The question is thoroughly con- 
sidered in the opinion of the court, and the conclusion maintaiued by 
argument and authority which are unanswerable. 

The "subject" must be expressed, stated, set forth in the title. It is 
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not sufEcient if it (the subject) may be found elsewhere, as in the sec- 
tion to be amended, from what is said or suggested in the title of the 
a,mendatQi3y aqt. ,; 

But the title of this act goes further, and says "laws of Oregon relat- 
ing to pilotage at the Columbia river bar and on the Columbia and Wil- 
lamette rivera. " No expression of the "subject" of the act need be more 
explicit than this. From the w^hple title of the act it appears that the 
"subject" of the title of the Compilation, which it is the objectof the act 
to amend, is "pilotage" on the waters therein mentioned. 

If the "subject" of an amendatory act is ever sufliciently expressed in 
the title thereof, when the sanxe contains the title of the act to be amended, 
in which the "subject" of the latter act is sufficiently expressed, then 
this is a good title. 

An act entitled "An act to amend an act relating to pilotage," purports 
in such title to relate to pilotage also. That is the subject of the act as 
expressed; and, if there is anything in the act which does not relate to 
pilotage, the constitution avoids it. In my judgment an act entitled "An 
act to amend an act entitled ' An act to provide for pilotage on the Co- 
lumbia and Willamette ri vers,'" does express the subject thereof in the 
title. Such is the title of the amendatory act of February 18, 1885. 
Sess. Laws, 34. An act purporting by its title to be an act to amend 
another act relating to pilotage does thereby itself purport to be an act 
relating to pilotage, as much so as if it had been expressed in so many 
words. 

But if the law is otherwise on this point, and it is not enough that the 
subject of the act to be amended is expressed in its title, which title is 
incorporated in the title of the amendatory act, the wprds in the title of 
the act in question ("to amend title 1 of chapter 66 of Hill's Annotated 
liaws of Oregon") may be oraitted therefrom as surplusage. The title 
would then read: "Au act relating to pilotage at the Columbia river bar 
and on the Columbia and Willamette rivers." This is certainly a good 
title, and would hâve been so if it had ended with the word "pilotage." 

It is not necessary that the title should also show that the act is an 
amendatory one. It is sufficient if the "subject" thereof — the person or 
thing on or concerning which it is intended to operate — is expressed 
therein. If it is intended thereby to amend some prior act on that sub- 
ject, that must be done by proper and apt words and références in the 
body of the act, as prescribed in the constitution. 

My conclusion is that this act was passed in conformity with the fun- 
damental law, and is therefore valid. This being so, the libelant is not 
entitled to recover anything beyond the sum already paid to him for his 
services as pilot on the Borrowdale. 

The exception is sustained, and the libel dismissed. 
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BiETWELL V. Saltonstall, Collector. 
(Circuit Court,' D, Massachusetts. August 6, 1889.) 

CUSTOMS DUTIES— CtABSIFICATION— InON BeAMS. 

Pièces of iron specially manufactured, fltted, purchased, and shaped as 
parts of a particular floor frame are not dutiable, under 23 U. S. St. at Large, 
499, as"iroa or Steel beams, girders, joists * * * and building forms, to- 
gether with ail other structural sbapes of iron, " but fall within another clause 
of the schedule covering "'manufactures, articles, or wares not specially 
enumerated, * * * composed whoUy or in part of iron, " although they 
might be merchantable as beams, or other articles speciflcally enumerated, 
when the frame is taken to pièces, 

At Law. 

Action by Joseph Birtwell against Leverett Saltonstall, collector of the 
port of Boston, to reeover duties improperly collected. 
C. L. Woodbury and J. P. Tucker, for plaintif?. 
T. H. Talbot, Asst. U. S. Atty., for défendant. 

CoLT, J. The plaintifï in this case imported from Antwerp the iron- 
work for the foundation or frame of the floor in the third story of the 
new court-house in Boston. Each pièce of iron was manufactured, 
fitted, puuched, and shaped for its spécial place in the floor frame. The 
défendant exacted a duty of li cents per'pound upon ail of this iron, 
under that provision of schedule C, of the act of March 3, 1883, which 
provides as follows: 

"Iron or steel beams, girders, joists, angles, channels, car-truck channels, 
TT, columns, and posts, or parts or sections of columns and posts, deck and 
bulb beams, and building forms, together with ail other structural sliapes of 
iron or steel, one and one-fourth of one cent per pound." 22 St. at Large, 
499. 

The plainliff contends that this iron-work should only hâve been as- 
sesfeed with a duty of 45 per cent, ad valorem, under the following pro- 
vision in the same schedule: 

"Manufactures, articles, or wares, not specially enumerated or provided for 
in this act, composed wholly or in part of iron, * * * and whelher partly 
or wholly manufaictured, forty-flve per centum ad valorem." 

The contention of the plaintiff is that the description of iron provided 
for in the clause of the law under which the défendant acted refers to 
such described forms and shapes of iron in their ordinary completed 
condition as such forms and shapes, and does not refer to or include 
such described forms and shapes after they bave been advanced , or taken 
for a spécial, particular use, and manufactured into a new product. On 
the ôther hand, the collector contends that as the importation was com- 
posed of beams, girders, etc., although they may bave been designed 
for a spécial purpose, the duty was properly assesséd, and, further, that 
the gênerai words, "ail other structural shapes of iron or steel," in the 
last part of clause referred to, are broad enough to cover this importa- 
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tion, if it eannot, strictly speaking, be classified under the first enu- 
meration. 

Upon the face this case seems to raise a niée question of construction 
under the two provisions of the statute which hâve been cited; but, 
when we come to examine the policy of the courts and the treasury de- 
partment in their interprétation of similax laws relating to the assesS' 
ment of duties, I do not think the proper solution of the question ia 
very difhcult. It must be always borne in mind that what was im- 
ported in this instance was not the beams, girders, and angles as known 
to commerce, nor a structural form, commercially speaking, but a new 
article of manufacture. The fact that this floor frame may hâve been 
composed of beams and other articles specifically enumerated in the 
same clause of the statute, or that when the frame was taken to pièces 
the beams might hâve been sold as beams, or bave become, in a com- 
mercial sensé, merehantable beams, (which is not proved, the weight 
of évidence being rather to the contrary,) does not, in my opinion, 
change the classification which should be made. A steam-engine or a 
loom may be made up of many things specifically enumerated in the 
statute, and it may be when separated into their parts some of those 
parts might become merehantable, commercially speaking, but, for pur- 
poses of revenue classification, the article imported retains its identity 
as one thing. If the thing imported has passed through a process of 
manufacture, the stage or degree of manufacture seems to bave no weight 
in the détermination of a proper assessment. Spring Works Co. v. 
Spalding, 116 U. S. 541, 6 Sup. Ct. Rep. 498, is an instructive case. 
The article there imported was known as "steel tire blooms," and it was 
made by reheating and hammering a round ingot of steel. The court 
held that it was properly assessed under the provision "aU manufactures 
of steel * * * not otherwise provided for, * * * \jy^^ ^11 articles 
partially manufactured, shall pay the same duty as if whoUy manufac- 
tured;" and that it did not come under the provision, "steel in any form 
not otherwise provided for." So, in the présent case, the articles were 
once beams, girders, and angles, but from being ordinary beams, girders, 
and angles they hâve passed through a stage of manufacture, by fitting, 
shaping, cutting, and punching, and they bave become component parts 
of a frame for the foundation of a floor in a particular building. When 
the materials composing this frame were manufactured into something 
else, designed for a spécial purpose, they were no longer dutiable as such, 
but the product became dutiable as a manufacture of iron. In Badger 
V. Ranlett, 106 U. S. 255, 1 Sup. Ct. Rep. 346, 350, the importation 
was strips of band and hoop iron, eut a certain length, and tied up in 
bundles, with buckles attached to each bundle. The law provided for 
"band or hoop iron," and also for manufactures of iron not otherwise 
provided for. The collector exacted duties as upon band and hoop 
iron, while the importer contended that they were a manufacture of 
iron not provided for, namely, cotton ties, and the court so held. In 
the unreported case of Whitney v. Arthur, in the Southern district of 
New York, referred to in executive document, No. 22, p. 52, of the 
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47 th congress, the merchandise was galvanized iron, eut into sheets, and 
ready for use as roofing iron. It was classified for duty as galvanized 
iron, but the importer claimed that its correct classification was under 
manufactures of iron not otherwise provided for. The trial resulted in 
favor of the importer, and the department acquiesced in the décision, 
and directed the payment of the excess of duties exacted. In Scott v. 
McClung, tried in the circuit court for the Southern district of Ohio, in 
1883, and referred to in treasury synopsis as décision 6,138, the article 
imported was corrugated sheet-iron. The law provided for "sheet-iron, 
common or black," also for "manufactures of iron." The jury found 
for the plaintiffs, classifying the imports as manufactures of iron, and 
the department accepted the décision as conclusive. 

The treasury department hâve made many rulings enforcing the prin- 
ciple of interprétation contended for by the plaintiff in this case. In 
1869, synopsis 513, the importation was tin plates turned down at the 
ends, and fastened together for use as roofing tin, and they were held to 
be dutiable as manufactures of tin, and not as tin in plates or sheets. 
In 1888, synopsis 8,880, sheets of zinc specially made for printing pur- 
poses were held dutiable as manufactures of zinc, and not as zinc in 
sheets. Other instances might be given, but enough has already been 
said to show the rulings of the courts and of the department on this 
question. 

I had some doubt in my own mind, at first, as to what might properly 
be included under the term "structural shapes of iron," as used in the 
clause relied upon by the coUector; but I am satisfied, from the spécifie 
enumeration which précèdes, and from the évidence of those engaged in 
this branch of business, that thèse words were not intended by congress, 
and do not, in a commercial sensé, cover the importation in controversy 
in this case. It appears from the évidence that, speaking in a broad 
commercial sensé, the term "merchantable iron" is limited to rounds, 
squares, and flats; that anything else, such as beams, girders, angles, 
etc., having any spécial shape, and intended to be used in the form of a 
structure, is a structural shape. In this sensé this floor foundation may 
be said to be manufactured of structural shapes. To give thèse words a 
wider signification would be to extend them beyond known commercial 
usage, and if we do that it may be difficult to draw any line; for, in one 
sensé, most every article of iron imported may be said to possess struct- 
ural shape. 

For thèse reasons I am of opinion that judgment should be entered 
in this case for the plaintiff for the excess of duties exacted by the de- 
fendant. Judgment for plaintiff. 
v.39F.no.7— 25 
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In rê MïTciiELL. 

{Circuit Court, E. D.Virginia. July 30, 1889.) 

Fines— Costs—Patment in Vikoinia Coupons. 

When a person, arrested xxn&ev & capias pro fines va. favor of the common- 
wealth of Virginia for the satisfaction of certain fines and costs due the state, 
tenders the amount of the same in genuine coupons eut from the state bonds, 
Which by law are receivable for ail fines due the state, he is entitled to hia 
discharge, and the acceptance of the coupons cannotberefused on the ground 
that the çoats belong to the oflicers.as tbere js no indebtednesa on the part 
bî the prisoner to the offlcers individually for their work and labor. The 
Costa are a part of the pûniahment, and the oiflcera claitn them not individu- 
ally, but as officers of the atate. 

Application for Habeas Corpus. 

A. B. Guigon, for petitioner. 

R. Ai Ayers, Atty. Genl., for respondent. 

Bond, J. The pétition for this writ allèges that Marion Mitchell is 
illegally contined by the authorities of the state of Virginia, and in vio- 
lation of the constitution ofthe United States forbidding a state to pass 
any law to impair the obligations of a contract. The petitioner shows 
that he was convicted of a misdemeanor on the 18th of July, 1889, in 
the hustings court of the city of Manchester, and by that court was fined 
the sum of $50 and $19.20 cbsts, which he was adjudged to pay or stand 
committed until the said fine and costs were paid. And that at a sub- 
séquent time in the same court hë was fined $20 after conviction for a 
similar offense, and $13.20 costg, which he was likewise adjudged to pay 
or stand committed until hedid so. The pétition allèges that after his 
said conviction and the imposition of the said fines and costs he tendered 
the amount ofthe same in genuine cbupons eut from the bonds of the 
stàteof Virginia, which bylaw were made receivable for ail debts, taxes, 
dues, and demands of the state of Virginia, but that the officers of the 
state refusedto receive them in payment ofthe said fines and costs, and 
he was committed to jàil, where he now illegally languishes. The return 
to the writ, madeby H. Fitzgerald, the sergeant of the city of Manches- 
ter, shows that he holds the petitioner in custody by virtue of two writs 
oî capias pro fines in favor of the commonwealth of Virginia, which are in 
thèse words: 

"The Commoiiifoalth of Virginia, to tfte Sergeant of the City of Man- 
chester, Greetinp .' We coinmand you that yoil do lïot omit for any liberty in 
your bailiwick, but that you take Marion Mitchell, if he be found within the 
same, and him safely keep until he satisfy us flfty dollars, which we lately in 
our corporation or hustings court for the city of Manchester recovered against 
the said Marion Mitchell for a fine assessed on him on conviction of a misde- 
meanor against our peace and dignity; also nineteen dollars and twenty cents 
which to us in the same court were adjudged for our costs in that behalf ex- 
pended, whereof the said Marion Mitchell is convlct as appears to us of record, 
and hâve this writ, &c., in the usual form." 
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The other capias is a counterpart of the one recited, except that the 
amount of fine and costs is less. The return admits the tender of coupons 
for the fine and costs, and states that the sergeant was willing to receive 
them in payment of the fines imposed, but refused to receive them the 
costs, because such costs belonged, not to the state of Virginia, but 
to the officers of the hustings or corporation court of Manchester. The 
question, then, is whether the coupons in question are receivable as well for 
the costs as the fines imposed by the hustings court. The court of appeals 
of Virginia hag decided that such coupons are receivable for ail fines due 
the state, and "we are under no necessity to détermine whether or not a fine 
imposed for a misdemeanor is a public due or demand. The cnpias which 
we bave quoted sets out in plain words that the costs were adjudged 
to "us," for "our" costs in that behalf expended. If any other body 
or person has recovered anything against the défendant, Mitchell, itdoes 
not appear by the capias. It shows that what he is held in custody for 
is the demand which the court has allowed the eommonwealth to make 
for certain costs which the state has expended, in punishing him for bis 
offense against its peace and dignity. The claim of the court's officers 
is not mentioned in the commitment. 

Now, how the state may remunerate her officers for their services to 
her in this behalf is nothing to thepurpose. When the party pays what 
is demanded of him, if he pay in coin, the state may allowits court offi- 
cers to deduct the fées due them b}^ statute, and pay the balance into 
the state treasury, or she may require the whole amount to be paid into 
the treasury at once, and' parcel out the statutory costs to her officers as 
she may by law provide. But in no sensé can it be claimed that there 
is any ihdebtedness on the part of Mitchell to thèse officers in their indi- 
vidual capacity for their work and labor in bis behalf expended. The 
costs are a part of his punishment for disobeying the laws of the state. 
They are imposed by statute, and the officers of the court claim them, 
not in their individual capacity or name, but in their capacity as officers 
of the state, and in her name, as the capias sets out. If thèse costs be 
debts due the dfficers, personally, they could sue Mitchell, the petitioner, 
for them, each in his own name. But after recovery he could not be 
imprisoned for non-payment of the judgments, for the laws of Virginia 
forbid ail imprisonment for debt; except under peculiar circumstances; 
and yet, hère it is claimed he can by virtue of this capias be arrested, a 
aipias ad satisfadendum issue, and be imprisoned for a debt not due the 
state, but personally to its officers. In niy judgment the petitioner is 
entitled to his discharge, after surrendering to the sergeant the coupons 
heretofore tendered for his fines and costs. 
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Webster et al. v. Ovens. 

{Circuit Court, N.D. Nm Tork. July 16, 1389.) 

Patents for Inventions — Pbiob Use. 

Letters patent No. 269,535, granted to Walter S. Ovens, December 26, 1883, 
for an improvement in cake-machines, claims as novel a machine with an in- 
termittin^ly-moving endless apron for carrying the tray along as the calses 
are deposited thereon, combined :with a vertically-taovable dough-box, and a 
pan-supporting table, and a material box and mechanism for moving one to- 
wards and away from the other, thus depositing the material in the pan. De- 
fendant's machine had a stationary dough-box, with a vertically-moving 
apron, and It had been in ; public use for more than two years before the 
Ovens patent was applied for Hetd, that a bill to restrain defendant's use of 
his machine as an infringement of the Ovens patent should be dismissed. 

James A. Allen, for complainanta. 
John J. Bonner, for défendant. 

Blatchford, Justice. This is a suit in equity brought by George B. 
Webster, Horace J. Harvey, and Francis J. Henry against Jeanette Ovens 
for the infringement of letters patent No. 269,635, granted to Walter S. 
Ovens, December 26, 1882, for an "improvement in cake-machines." 
Only claims 1 and 4 of the patent (there being 5 claims) are alleged to 
hâve been infringed. In regard to the subjectrmatter of those claims the 
spécification of the patent says; 

"Cakes sueh as my invention is adapted for making hâve heretofore been 
made by means of a canvas or rubber-cloth bag held and worked by the hands 
of the operator, the bag being provided with a sriiall opening at the bottom. 
Into this bag a sufflcient quantity of the soft cake material is placed, the 
opening at the bottom being kept closed by the hand until it is required to 
drop some of the material to form a cake, when the hand is opened sllghtly, 
and the necessary quantity drops onto the tray; or, if ifc does not flow fast 
enough, a slight pressure from the hand forces it out. The bag is now quicklv 
moved up, and, if required, the opening in the bag is closed by the haaîj, 
ïhis opération drops and séparâtes a sufiieient quantity to form a cake, 
and is repeated until the tray is fllled. ïhe object of my invention is to 
produce a machine for making such cakes mote rapidly, more uniformly, 
and more cheaply than can be made by hand ; and it consists of a cake-machine 
provided with the usual endless' apron, and a suitable means for giving it an 
intermittent movement, in combination witha vertically-reciprocating dough- 
box provided with the usual follower and mechanism for forcing the dough 
or cake material through one or more openings in the bottom of the box. 
ïhe object in making the dough-box movable vertically is that it may deposit 
a portion of the cake material upon the tray, front each opening, during its 
downward movement, and separate the same from the bottom at some point, 
during its upward movement, as will be more clearly hereinafter shown." 

The spécification also describes, and the drawings of the patent show, 
a modification wherein the endless apron moves vertically up and down 
to and from a stationary dough-box. Claims 1 and 4 are as follows; 

"(1) In a cake machine, an intermittingly-moving endless apron for carry- 
ing the tray along as the cakes are deposited thereon, in combination with » 
vertically- movable dough-box provided with a follower, L^, and a suitabie 
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mechanism,siibstantiallyas specifled.forgiving it tlienecessarymovements." 
"(4) In a cake-machine, the combination, witli a material box, of a pan-sup- 
porting table, and mechanism for verticaDy moving one towards and awiiy 
from the otlier, whereby, when the machine is in opération, the material 
flows from the nozzle upon the pan, and, when the deposit is made, the con- 
nection between the deposit and the box breaks, substantially as set forth." 

It is not contended that the défendant has not used inechanisin cov- 
ered by claim 4. The plaintiffs contend that claim 1 has also been in- 
fringed. In the defendant's machine the dough-box does not move ver- 
tically, but is slationary, and the endless apron moves vertically up and 
down to and from a stationary dough-box. The answer sets up in dé- 
fense that, prier to the alleged invention by the patentée of the improve- 
nients covered by his patent, they were used at the city of New York 
by various persons named, and also at Chicago, IlL, by two persons 
named. This défense is satisfactorily established by the évidence in re- 
gard to claims 1 and 4, in respect of machines like that used by the de- 
fendant, with a vertically-rnoving endless apron. So, also, is the défense 
in regard to the same machines which the answer sets up vvere in pub- 
lic use by the same persons, and at the same places, for more than two 
years prier to the application of the patentée for his patent. Tho bill is 
dismissed, with costs. 



Union Papee-Bag Machine Co. et al. v. Waterbuey et al. 
{CvreuU Court, S. D. New York. July 13, 1889.), 

1. Patents fob Inventions— Reissue — Paper Bags. 

Reissued letters patent No. 10,083, granted April 11, 1882, to Mark L. Deer- 
ing, describe an invention consisting in a novel mode of folding and pasting 
a pièce of paper into the form of a quadrangular, flat-bottomed bag. The 
original patent described the process as follows: "By mailing, in a sheet of 
paper or blank the folds, B and C, then pasting together the two ends, A, A, 
forming the body or tube of the bag, then forming the fold E, at one end of 
said body or tube, and the inwardly projecting triangular folds, H, H, side 
folds, G, G, and fold, I, upon which is then folded th:; lap, J, secured in place 
by pasting. " The reissued letters omitted in terms the second step, "form- 
ing the fold, E, at one end of said body or tube," but recîted as its second 
step, "then spreading open one end of said body or tube. " Held, that this 
was the équivalent of the original, as it iuvolved the préviens formation of 
the fold, E, or an équivalent détermination of the part of the tube to bemade 
into the bottom of the bag. 

2. Same. 

The reissued patent contained a second claim for "a bag consisting of a 
bellows-sided tube having a satchel bottom and inward triangular folds, 
which form part of its two sides when distended. " The application for the 
original contained a claim similar to this for a bag, irrespective of the pro- 
cess, but it was rejected. apparently because anticipated, and the claim was 
withdrawn. lleld, that the patentée thereby waived his claim for a bag as a 
new article of manufacture, and that the reissue was obtained for the mère 
purpose of enlarging the monopoly of the patent. 

3. Samb. 

Under such circumstances it is immaterial that the application for a reissue 
was made within two years from the time of the original grant. 
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4. Same— Inpringembnt. 

In theprocess described in the patents granted subséquent to the patent in 
suit to William A. Jjorenz and William H. Honiss, the détermination of the 
transyerse line to deflne the part of the paper that is to be raade into the bot- 
tom of the bag is efifeoted by the use of a presser plate which marks the line 
■without doubling back the part cit thepapér to be manipulated, as is done in 
the patent in suit, and the order ofmaking the final laps, Ijandj, is changea, 
80 that lap J is made flrst. Éeld, that the différences are immaterial, and 
bags màde uhder thèse patents infringe complainànts' patent. 

. In Eqiiity. Bill for infrihgement of letters patent. 
George Hàrding and Francis T. Chambers, for complainanta. 
Albert H. Walker and Frederick H. Betts, for défendants. 

Wallace, J. Ihis suit is brought upon reissued létiers patent No. 
10,083,' dated April 11, 1882, granted to Mark L. Déèring, assigner to 
the "Union Paper-Bag Machine Company, for improvements in the man- 
ufacture of paper bags. The original patent was granted to Deering, 
May 11, 1880, and the application for the reissue was filed November 
29, 1881. Thé défendants are mànufacturing paper bags by uSing ma- 
chinery for which patents were granted to William A. Lorenz and Will- 
iam H. Honiss, subséquent to the date of the patent in suit. The dé- 
fenses are non-infringement, the invalidity of the reissue, and priority 
of invention by Félix W. Leinbach. The invention which is described 
in the patent consists in a novel mode of folding and pasting a pièce of 
paper into the form of a quadrangular, flat-bottomed bag. The inven- 
tion is an ingénions and very useful one. The bag can be folded into 
a flat pièce of paper, and thus a large number can be included in a 
bundle, occupying but a small space, in a convenient form for trans- 
portation, and ready for immédiate use; and the grocer bas merely to 
grasp it at the upper side, and "give it a fiip through the air" as he 
lifts it from the counter, and it at once becomes a square box, which 
will stand upon its bottom. The shape and symmetry of the package 
when filled, and, the faeility with which its contents can be wholly 
emptied, there being no folds or loose pockets inside, commend it at 
once as a simple, servicable, and exceedingly convenient contrivance. 
The conception that such a bag could be made was a felicitous one; but 
the development pf the conception into the completed invention by se- 
lecting and pursuing the necessary folding and pasting opérations to 
transform the pièce of paper into the bag would seem to hâve involved 
hardly more than the exercise of the ordinary skill of the calling. The 
description of the invention, as set forth in the spécification of the re- 
issue, is, without material changes, the same as in the spécification of the 
original. The nature of the invention is such that an adéquate under- 
standing of it must largely be derived from the drawings which illus- 
trate it. The spécification and drawings point out the process of mak- 
ing the bag to consist of five opérations, some of which are merely fold- 
ing opérations, and some of which involve pasting besides folding. 
Thèse are: (1) A fold to make the well-known bellows-folded tube, and 
the pasting of the sides folded in. (2) The folding of one end of the 
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tube over upèn tlie body to tuake the lap, E. The making of this lap is 
only necessary to diefine the part of the paper to be operated upon to 
make the bottom. (3) The turning up of the part defined by the lap, E, 
at about a right angle to the body of the tube, distending it, and forming 
across the ends a crease, F, as shovvn by the drawing, (Pig. 6.) This is 
donc by pushing inward the paper above the crease, and folding it down 
upon the bag, to make the laps, G, G, shown in the drawing. (Fig. 5.) 
This manipulation of the bag forms, not only the tvvo side laps, G, G, 
but also the triangular folds, H, H, as shown in Fig. 5. The two re- 
maining opérations necessary to complète the bag involve pasting, as well 
asfoldingj to make the laps, I and J, and are such obvious ones as not to 
require description. The only part of the whole process which is not 
perfectly simple and obvious is that which in volves the making of the 
side laps. G, G, and the triangular folds, H, H: and it would be mani- 
festly impossible to describe the précise method of raanipulating the 
paper to make thèse side laps and triangular folds otherwise than by 
showing the form in which the paper is to be folded. The claims of 
the reissue are as folio ws: 

"(1) The herein-described process or method of forming paper bags, by 
making, in a sheet of paper or blank, the folds, B and C, then pasting to- 
gether the tvvo sides, A^, A^, forming a bellows-sided body or tubeof the bag, 
then spreading open one end of said body or tube, then forming the inwardly- 
projecting triangular folds, II, H, side laps. G, G, and laps, I, J, which latter 
are secured in place by pasting or otherwise, substantially as described. (2) 
A bag consisting of a bellows-sided tube having a satchel bottom and inward 
triangular folds, which form part of its two sides when distended." 

The claim of the original patent was as follows: 

"The herein-described process or nietliod of forming the bottoms of papër 
bags, by making, in a sheet of paper or blank, the folds, B and C, then pasting 
together the two ends. A, A, forming the body or tube of the bag, then form- 
ing the fold, E, at one end of said body or tube, and the inwardly projecting 
triangular folds, H, H, side folds, G, G, and fold, I, upon which is then folded 
the lap, J, secured in place by pasting or otherwise, substantially as set f orth. " 

The paper bags made by the défendants embodv, although with im- 
material différences, the invention described in the claim in the com- 
plainants' patent. The détermination of the transverse line to define the 
part of the paper that is to be made into the bottom of the bag, which 
in the patent is efîected by doubling over the part upon the body of the 
tube, is effected in the process of the défendants by the use of a presser 
plate, which marks the line without doubling back the part of thé paper 
to be manipulated; and the order of making the final laps, I and J, is 
changed, so that the lap, J, is made before lap, I, instead of subsequently, 
as in the process of the patent. The making of a transverse line to de- 
fine the part of the tube to be operated on according to the method of 
the défendant is an équivalent of the method of the patent, as appears 
by the patents to Howlett of 1874, and Webster of 1875; and the rela- 
tive order of making the two final laps is a matter merely of expediency, 
and is stated to be so in the spécification of the patent. Of course it is 
immaterial that the instrumentalities by which the Beveral opérations are 
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performed are, in the one case, the machinery used by the défendants, 
and, in the other, the manual manipulation of the paper without the as- 
sistance of machinery. The considération that the invention of this ma- 
chinery has invested the invention of the patent with its principal com- 
mercial value cannot derogate from the rights of the complainants. 

The more serious questions in the case are presented by the défenses, 
which assert the invalidity of the reissue and the priority of the inven- 
tion by Leinbach. The first claim of the reissue omits a récital in terms 
of the second step of the process described in the spécification, and in 
this respect differs from the claim of the original; but this step, or an 
équivalent one, is necessarily implied by the words "then spreading 
open one end of the tube," which appear in the claim of the reissue, and 
were absent from the claim of the original. This language is to be read 
as importing into the claim the opération of "turning up the lap, E, at 
a right angle to the body of the tube, and distending it, as shown in Fig. 
5," as described in the spécification; and this opération necessarily re- 
quires the previous formation of the lap, E, or an équivalent détermina- 
tion of the part of the tube which is to be made into the bottom of the 
bag. This seems to be not only a fair interprétation of the first claim of 
the reissue, but the construction which its language imperatively requires. 
It follows, thereforCj that this claim is, in substance, the claim of the 
original patent. 

Tbe second claim of the reissue, if it could be upheld as valid, would 
subordinate to the monopoly of the patentée any bellows-sided, satchel- 
bottom bag, having the inward triangular folds, irrespective of the pro- 
cess or method by which the bag is made; consequently the claim is for 
a broader invention than that specified in the claim of the original pat- 
ent. According to the testimony of the expert wilness for the complain- 
ants, it would enable the patentée to appropriate the invention shown in 
the patent to Daniel Appel, granted September 9, 1879, the application 
for which was filed a few days subsequently to the original application 
of Deering. The application of Deering had been prepared with a view 
to a claim for a bellows-sided, satchel-bottom bag, irrespective of the pro- 
cess of making the fold and laps, and contained a claim which was, in 
substance, like the second claim of the reissue. This claim was rejected 
by the patent-office, apparently because it was anticipated by the old 
bellows-folded bag; and the applicant amended bis application by with- 
drawing the claim. He could bave readily pointed out that the rejec- 
tion was based upon false premises, or could bave amended bis claim so 
: as to remove any doubt of its correct pbraseology . Instead of doing this, 
he acquieSced in the action of the office, and accepted a patent with a 
claim for the process only. Under thèse circumstances it must be held 
tbat the patentée waived the elaim for the bag as a new article of man- 
ufacture, and that the circumstances are inconsistent with the theory that 
there was any mistake inadvertently committed in the terms of the pat- 
ent as granted. It is plain that the reissue was obtained, not for the 
purpose of correcting a mistake, inadvertently committed in the wording 
of a claim, but for the mère purpose of enlarging the monopoly of the 
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patent; and. under such circumstances, it is quite immaterial that the 
application for the reissue was made within two years from the time of 
the original grant. Mahnv. Hancood, 112 U. S. 354, 5 Sup. Ct. Rep. 
174; Com v. Wilsan, 113 U. S. 268, 5 Sup. Ct. Rep. 537. 

The question of fact presented by the défense of the priority of inven- 
tion of Leinbach is close; but the conclusion is reached that this défense 
has not been so cogently established as to overthrow the presumption 
arisiug from the granting of a patent. It will not be profitable to enter 
upon an analysis of the testimony. It must suffice to state that the tes- 
timony of Mr. Edson, Mr. AUison, Mr. Brightman, and Mr. Fletcher, 
to the effect that Deering exhibited to them, respectively, previously to 
March, 1878, bags substantially like the bag of the patent, is accepted 
as true. The usual decree for an injunction and an accounting is ordered 
for the complainants, but without costs, and conditioned upon the filiug 
of a proper disclaimer of the second claim. 



The Excelsiob. 

Bryant V. The Excelsior. 

{Circuit Court, E. D. New York. July 10, 1889.) 

CoiiLisioN — Betwbbn Steam and Saii.— Lights — New York Bat, 

A steamer, properly manned, was going down the bay of New York, bound 
to sea. The night was clear, but dark, and the steamer, heading S. by W,, 
was running at about 9 or 10 knots per hoiir. The tnaster noticed a white 
light ahead, but upon examination could discover no colored lights. He con- 
cluded that the light was on a vessel going in the same direction witli the 
steamer, and, determining to pass on the west side, cbanged his course half a 
point. After going ahead a few minutes, he discovered that something was 
wrong, and immediately stopped his engine, and reversed, but it was too late 
toavoid collision. Thevessel carrying the white light provedto be aschooner 
bound into port, heading N. by E. After seeing the steamer's lights she lufEed 
a little. lleld, that the collision was caused by the faults of the schooner in 
exhibiting a white light, and in failing to display a green light, as requiredby 
international rules 1885. AtHrming 33 Fed. Kep. 554. 

In Admiralty. On appeal from district court. See 33 Fed: Rep, 554. 

Goodrich, Deady & Goodrich, for libelants. 

Charles H. Tweed and Robert D. Benedict, for claimant. 

Blatchi'oed, Justice. In this case I find the following facts: 
1. On the evening of December 14, 1886, the steam-ship Excelsior- 
was going down the bay of New York, bound to sea. She was wèlland 
competently manned, tackled^ and appareled, and her lights were set 
and burning according to law. Her master, who was a compétent navi- 
gator, was on the bridge, and in charge of her navigation. She hàd a 
compétent lookout, — the first mate, — properly placed forward, and at^' 
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teading:ifc() hiâ dutieSji and competeiitcaçn vyere in chaîne of her wheel and 
of her enginé, i . 

2. The :night was clear but dark, there being no moon, and the wind 
was about west, a fresh breeze. The.tide was fiood. 

• 3. The steam-ship was running at the rate of about 9 or 10 knots an 
hour. She was going down the channel below the Narrows, heading 
about :30Uth by west, and having the Chapel Hill and Conover Beacon 
range^ights' ahead ofi her and in range. 

4>, The lookout of the Exeelsipr, and her master, saw a white light 
ahead of her, a Httle on her port bpw., It was reported by the lookout, 
and exainined by the master, with his night glasses, and was made out 
by him to be a white light. No colored light was visible. The master 
of the Excelsior conoluded, as he had the rightto do, that the light was 
upon a vessel which was going jdown the bay in the same direction the 
Excelsior was going. This light was seen at a sufficient distance to hâve 
enabled the Excelsior to keep clear of the vessel, if the latter had not 
misled the Excelsior as to her course. 

5. As there were visible the lights of other vessels coniing up on the 
eastward side of that light, the master of the Excelsior determined to 
pass the vessel which carried that light on the west side of her, and he 
accordingly ported the Excelsior's wheel, and changed her course half 
a point to the westward, and then steadied her wheel, and went on for 
several minutes, when, from the appearance of the vessel and the re- 
iiection of lights upon her, he was led to think there was something 
wrong, and the helm of the Excelsior was at once put hard a-port, 
and her engine was immediately stopped and reversed. 

6. Before her headway could be Completel}' stopped, her stem struck 
the vessel on the starboard side, aft of the fore rigging, at the angle 
shown on the diagram of the witness Reed, and eut in to the main hatch. 

7. The vessel was the schooner Hannah F. Carlton, belonging to the 
libelants. She was going about five knots an hour, bound up the bay, 
and had been heading on a course of about north by east or north 
half east. After the Excelsior's lights were seen by her, she luffed up 
a little. 

8. The schooner did not exhibit to the Excelsior the green light re- 
quired by law. 

9. The schooner exhibited to the Excelsior, before the collision, a 
white light.' 

10. The master of the Excelsior was misled by the exhibition of such 
white light, and by the failure to exhibit a green light, on the part of 
the schooner. 

11. The nieasure adoptfed by the master of the Excelsior, of porting 
his; i^heel, would; bave been sufficient for the avoiding of the schooner, 
if the latter had been going dow;n the bay, as was indicated by the 
failure to show a green light and the exhibition of the white light, in- 
stead of coming up the bay. 

12. The schooner was at ail times before the collision on the port 
bow of the Excelsior. 
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On the foregoing facts I find the following conclusions of law: 

1. The schooner was in fault in exhibiting to the Excelsior such white 
light. 

2. The schooner was in fault in failing to exhibit to the Excelsior A 
green light, as required by law. 

3. The collision was caused by such fault or faults on the part of the 
schooner. 

4. The master of the Excelsior had the right to understand, from 
seeing a white light and not seeing a green light on the schooner, that 
she was not coming towards the Excelsior, but was going away from 
her, on the same course. 

5. The Excelsior was free from fault. 

6. The libel should be dismissed, with costs of the district court, taxed 
at $281.20, and costs of this court, to be taxed. 



The Britanxic. 
The Celtic. 



Beitish & FoKEiGN Marine Ins. Co., Limited, et al. v. The Britan- 
Nic AND The Geltic. Univeesal Maeine Ins. Co. v. Samb. 

(Disfriet Court, S. D. New York. July 3, 1889.) 

1. CoLiisiON — Foa— Excessive Spebd— Change of Course— Reversino. 

In fog 80 thick that vessels cannot be seen within a quarter of a mile of 
each other, wlieii fog-signals are heard almost abead and near, (in this case 
within three-quarters of a mile,) steamers proceeding at about full speed are 
bound at once to stop and reverse, and not to change their courses without 
knowing the position or direction of the other. 

2. Samb. 

The steamer B. , with the libelants' goods on board, bound from New York to 
Liverpool, and the C, from Liverpool to New York, both belonging to the 
White Star Line, came in collision at sea, about 365 miles out f rom J^ew York. 
The C. was in a dense fog, the B. in a fog less dense, but the vessels could not 
be seen until within 300 or 400 yards of each other. They were going under a 
full speed "stand by, " from 13^ to 14J knots each. Fog-signals were first 
heard about two minutes before collision. The C, on hearing the B.'s flrst 
signal, slowed; on hearing the second signal, starboarded; and, when the B. 
was seen, she at once reversed, about half a minute before collision. The 
B., on hearing the C.'s flrst signal ahead, flrst ported, and then came up to- 
wards her course, and, on hearing the second signal a minute after the flrst, 
hard a-ported, and kept on at full speed till the collision. There would hâve- 
been no collision had either vessel kept her course, or reversed at once.. 
Held, both in fault, (a) for immoderate speed in fog; (6) for not reducing speed 
as much as possible when the flrst signala were heard; (c) for keeping on and 
changing their courses, without knowing the position or heading of the othér. 

3. Same — Bills of Ladinq — Exceptions of Négligence — -Négligence of An- 
OTHBR Vessel of Same Ownees. 

Eixceptians in the bills of lading of damage "by collision, * * • even 
when occasioned by négligence of the master or otljer servants of the ship- 
owners," apply only to négligence of the master or ship-owners' servants con- 
nected wîth the vessel on whîeh the goods were shipped, or with the perform- 
ance of the contract of transportation, and do not exempt the owuers from 
liability for the négligence of another ship belonging to the same owners by 
which the goktds were damaged. 
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4. Same— Pbactice — Joii^T Stipulation. 
. . Under the law of this country paaking each vessel liable in solido in case of 
collision by rhutnal fault, tïie owners of the C. are liable for the whole dam- 
age to the goods on the B., whether the exception in the B.'s bill of lading is 
valid or not; and both vegsels beingreleased under one stipulation for value 
in a gross suin, the libelants are entitled to full recovery, without determin- 
ing the validity of the exceptions.' 

In Admiralty. Libel for damage to cargo. 

Butler^ Stilhnan & Huhhard and Wm. Mynderse, for libelants. 

Wheeler & Corti», for claiinants. 

Brown, J. The above libels arefîled by the insurers of cargo shipped 
by Bingham Bros, and by Fearon, Low & Co. on board the steam-shi}) 
Britannic, at this port, in May, 1887, for transportation to Liverpool. 
When about 365 miles out from New York, the Britannic came in col- 
lision with the steam-ship Celtic, whereby the cargo of the Britannic was 
damaged; and the libelants, havingpaid the assured, became subrogated 
to their rights, and claim in thèse suits a recovery over against the steam- 
ships, — in the one case $5,418.62, and in the other $10,832.94, — on the 
ground that the collision arose through the négligence of both steamers. 
Both belong to the White Star Line, and to the same owners. The dé- 
fenses are — Flrsl, that there was no négligence; second, that, if there was 
négligence, the vessels are not liable, becavise the stipulations of the bills 
of lading except liability for négligence of the officers, crew, and servants 
of the ship-owners; and, third, that this bill of lading, with its exception 
of liability for négligence, was the resuit of such spécial délibération, ne- 
gotiation, and agreement between the parties as to take the case out of 
the gênerai maritime law of this country, which holds void such excep- 
tions by common carriers. 

1 . Négligence. The évidence as to the facts of the collision is com- 
paratively meager, and barrenofmany of those détails that arecommonly 
given in collision causes. There is little dispute as regards the main 
facts. The collision took place between 5 and 6 o'clockin the afternoon 
ofThursday, Maj' 19th. The vessels were running on nearly opposite 
courses. The Celtic, coming west, was headed to the southward, and 
across the Britannic's course, about half a point. For three days previ- 
ous the Celtic had been much of the time enveloped in fog, and she 
was running by dead reckoning.' For some time before the collision she 
was sounding her fog-horn regularly at intervais of one minute. Only 
two of thèse signais vverei heard on the Britannic. The first whistle heard 
was thought to be nearly ahead, by the chief officer, who was on the 
■bridge in charge af the time; aiid the helm of the Britannic was at once 
ported somewhat. The captain, who was in the chart-room, hearing 
that order, came upon the bridge, and, being told that a whistle was 
heard nearly ahead, ordered the helm hard a-port, but soon afterwards 
steadied, and ordered the vessel on her course again. Before the Celtic's 
whistle wâs heard, the Britannic's whistle had not been sounded, because, 
as it is, said, the sun could be seen, and objects distinguished at a con- 
sidérable distance upon the water. But the Celtic, when her whistle 



THE BBITANNIC. 397 

was heard, cowld not be seen, and the engineer says the "stand by" was 
rung on 10 minutes before collision. A signal of one whistle was given 
in reply to the Çeltic's whistle, and a minute afterwards another signal; 
to both of which the Celtic replied. Upon hearing the Britannic's first 
■whistle, the Çeltic's engines were reduced to "deadslow;'' at the Britan- 
nic's second whistle, the Celtic gave a signal of two blasts, and star- 
boarded her helm and swung about a point and a half to port, when the 
Britannic first .came intoview, about 300 or 400 yards distant; where- 
upon the Celtic reversed full speed, but the vessels came in collision, the 
Çeltic's stem striking on the port side of the Britannic, just abaft of her 
engine-room bulk-head, a succession of from 6 to 10 blows, which car- 
ried away her boats, rigging, and bulwarks on that side nearly to the 
stern, and stove in a hole, filling one of her conipartments with water. 
Before the signais were heard the Celtic was going at the rate of 13i 
knots; the Britannic, 14J knots. Full speed for each is about one knot 
greater. The Britannic did not reduce her speed at ail, but when the 
Celtic was seen about 300 yards distant, the order was given to go ahead 
strong, in the hope of passing the Celtic if possible; or, if not, to lessen 
the force of the blow. 

Experiments with the Britannic going at the rate of 12 knots show 
that she would come toadead stop in 2 minutes 13 seconds, going 1,100 
feet; going 15 knots, and reversing full speed, she would come to a stand- 
still in less than 3 minutes, going 1,500 feet; and she begins to swing in 
11 seconds after the order hard a-port is given. The Celtic is a sister 
ship, and works substîmtially like the Britannic; the Celtic being 437 
feet long, the Britannic 455; and the latter being 5,000 tons gross ton- 
nage, the former 3,867. The testimony does not state the heading of 
either vessel at the time of the collision, nor the angle of the blow. 
When the vessels first came in sight of each other, as Capt. Irving, of the 
Celtic, says, the Britannic was about four points on the Çeltic's starboard 
bow, heading for her bridge. The master of the Britannic says that the 
Celtic was at that time about three or four points on his port bow, and 
that she seemed to come up suddenly out of a fog-bank, and was crossing 
his course nearly at right angles. Thèse statenients are not reconcilable. 
The Britannic could not be heading for the bridge of the Celtic if the 
latter was three to four points on the Britannic's port bow. E'rom the 
testimony of Capt. Irving in regard to the whistles it is plain that the 
collision occurred not much, if any, more than two minutes after the 
Britannic's first whistle was heard. The Çeltic's starboarding "a point 
and a half" on hearing the Britannic's second whistle would occupy only 
about half a minute; and the Britannic, coming then in sight, only about 
300 or 400 yards distant, the reversai up to the collision could not bave 
much exceeded a half a minute more, as the Britannic was at full speed. 
The engineer, Fleming, confirma this in saying that the time the Britan- 
nic was rung full speed ahead under the ring-up bell was not over a min- 
ute before collision. As it takes the Celtic, going 13} knots, 2} minutes 
to come to a stop on reversing full speed, she must bave been going at 
the rate of nearly 5 knots, at least, at the time of the collision; for dur- 
ing the minute and a half that her eïjgines were not reversed, but going 
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ahead slow, her speed could not hâve fallefi from 13} knots below 9 knots; 
and, as ît requires 133 seconds backing a;t the full speed of 15 knots for 
her to corne to a stop when going at the rate of 12 knots, computation 
shows that it would take about three-fourths of a minute to reduce her 
speed from 9 knots to 5.* ' 

Assuming that the Britannicchanged her course some five or six points 
to starboard, and the Celtic about one to port, (allowing for her swing 
back half a point or a point to starboard while reversing,) making the 
angle of collision of six to seven points, it follows that when the whistlss 
were first heard the Britannic iVas from half a point to a point on the 
Celtic's starboard bow, and the Celtic alittle less on the Britannic's star- 
board bow, and that the Celtic, at her second whistle, bore nearly aliead 
of the Britannic, as the latter was then heading. Considering that steam- 
ers like the Britannic and the Celtic, under a hard a-port or a hard 
a-starboard helm, change a point in a little less than a length, examina- 
tion shows that the position, distance, and courses of the vessels cannot 
hâve been véry materially différent from the above. Capt. Irving's tes- 
timony is siibstantially in accord with this, except that the whistles 
heard were much less off bis starboard bow than three points. The tes- 
timony of Capt. Perry, of the Britannic, however, that when the Celtic 
hove in sight she was three points on bis port bow, is evidently grossly 
erroneous. If that were her bêaring, the collision could net hâve hap- 
pened. This was an important fact, if true, to excuse bis keeping ahead 
at full speed, as well as bis attempt to cross the Celtic's coursé. So im- 
portant is this misstatement, (the fact bèing that the Celtic's stem must 
hâve been then but little, if âiiy, on bis port bow,) that it necessarily 
detracts from the crédit to be givèn to Capt. Perry's testimony as to the 
amount of fog, or thickness of the weather, at the time and before the 
Celtie's whistle was heard. Thoùgh it isnot impossible that the Britan- 
nic might suddenly run into a bank of fog, y et the circumstance to which 
Fleming testifies, that the "stand by" had been rung on 10 minutes be- 
fore collision, and the fact that the Britannic did not slow at either of 
the two signais heard from the Celtic, though the latter could not be 

' The formula submitted by counael In référence to stoppinp, and the remark that " the 
rate of stopping increaseS oonstantly " ■under reversed engmes, is, I think, erroneous, 
through not considering that when backing there is no résistance by air and water to 
the retarding force. ' On the contrary, that résistance largely aids the force of the en- 
gine. If thé Celtic's full speed was 15 knots, then the résistance of air and water 
when she is going ahead at that speed Is just equal to the whole power of the engines ; 
otherwise she would continue to gain in speed. If she then reverses at full speed, the 
initial retarding force exerted upo'n the huU is twice the power of the engine. The 
force of theengme in backing is constant', the retarding force derived from the résist- 
ance of Wind and water is constantly diminishing with the diminishing speed in pro- 
portion to the square of the velocity from time to time. If the power of the engine be 
reprçsented by 15, the whole initial retarding force upon reversai, when going ahead 
at a speed of 15 knots, will be representéd bySO; when reduced tol2 knots, by34.7; 
when at9 knots by 20.4; at 6 knots.'by 17.4; at3 knots by 15.6; and as it takesl33 sec- 
ouds.to rednce the Çeltio from 13 knots to zéro, she would retard from 13 knots to 9 in 
abolit 36 seconds; from 9knota to eînabout 31 seconds; from 6 to 3inabôut36 seconds; 
from 3 to zéïô in abiaut 40 seconds; and ftôm 8 knots to 4 in 45 seconds. So when, at 
13}^ knots, her, engines being put at "dead slow" ahead, pupposing even that her en- 
gine exerted no effective propulsive force, she would oocupy about 103 seconds in fall 
ing to 9 knots. If she then reversed fùllispeôd for three-fourths of a minute before 
collision, her ^peed would be reduced to abovt 5 knots; and this is as favorable a resuit 
to thé Celtic as thé testimony will warrant 
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seçn, satisfy me that she was deliberately runaîng at pearly full speed, 
though the weather was known to be thick. 

Upon the above findings it follovs that there would hâve been no col- 
lision had each vessel kept her course, or even had either done so, not- 
withstanding the other's changes. Collision came about (1) because 
both vessels were going at nearly full speed in such a fog that they could 
not be seen within hailing distance, and therefore could not avoid each 
other when they came in sight; (2) because each changed her course 
without knowing the position or the course of the other; (3) because, 
when their whistles were heard near and nearly ahead, — i. e., within 
three-quarters of a mile and less,— neither stopped or reversed. Thèse 
were faults in each vessel alike, by the highest English authorities, as 
well as by our own. The duty to stop and reverse and not to change 
course, when a whistle is heard approaching near, and ahead,, in a thick 
fog, was affirmed in the privv council in the case of The Frankland, L. R. 
4 P. C. 529; TheKirby HaU,L- R- 8 Prob. Div. 71; The Dordogne, L. R. 
10 Prob. Div. 6, 9; The John Mcintyre, L. R. 9 Prob. Piv. 135. In the 
case last cited Lord Breït says: 

"It may be Jaid down as a gênerai rule of conduct that it is necessary to 
stop and reverse, not iudeed, every tinie that a steamer hears a whistle or fog- 
horn, in a dense fog, but when in auch a fog it is heard on either bow, and 
approaching, and is in the vicinity; because there must then be a risk of col- 
lision." 

The same rule bas been applied in this country. The Lepanto, 21 
Fed. Rep. 651, 659; The Pottsville, 24 Fed. Rep. 655. Both vessels 
were also running in plain violation of the statute, because they were 
under substantially full speed in a fog. The Colorado, 91 U. S. 692; The 
Penimjlvania, 19 Wall. 125; The State ofAlabama, 17 Fed. Rep. 852; The 
Pennland, 23 Fed. Fep. 555; The City of Alemndria, 31 Fed. Rep. 431. 
Though the handling of the Britannic was more flagrant and reckless in 
continuing on full speed after the Celtic's whistle was heard, the Celtic 
was probably in a denser fog, and the more to blâme for maintaining 
nearly full speed up to the , moment of hearing the Britannic. Each 
was in fault for not stopping and reversing, in this case, as soon as the 
whistle of the other was heard comparatively near. This duty was the 
more imperative because each was then going at nearly full speed; and 
each had, therefore, a double duty to repair as speedily as possible the 
previous fault of excessive speed, and to reduce the danger to a mini- 
mum. Thèse faults in each vessel, inoreover, contributed to the collis- 
ion, plainly enough on the part of the Britannic, and clearly also on 
the part of the Celtic upon the facts as above found, since no collision 
would bave occurred, notwithstanding the Britannic's faults, had the 
Celtic been going at say "half speed," (which for her would bave been 
about 9 or 10 knots,) or had she promptly stopped and reversed on hear- 
ing the, Britannic's first whistle, or kept her course without change until 
the position of the Britannic became known. 7%è City of New York, 15 
Fed. Rep. 624, 628, 629, 35 Fed. Rep. 604, 609. 1 must therefore 
find both vessels to blâme. 
' The biUs of ladïng purport to exempt the owner from liabilijty for 
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"collision, stranding, or other accidents of navigation, even when occa- 
sioned by the négligence of the màster or other servants of the ship- 
owner." If this exception were valid, and the English law applied, the 
libèlailts would be èntitled to recpver hàlf their damages in the présent 
case against the Celtic. Chnrtered Mercantile Bank v. Navigation Co. , L. R. 
10 Q. B. Div. 521. In that case the exceptions included "collision," 
and the "négligence or fault t>f the pilots, master, or mariners, or other 
servants of the company, in navigating the ship." Although the lan- 
giaage in the présent bills of lading is slightlv différent, the words "in 
navigating the ship" being omitted; the meaning and légal construction 
are the same. The oontext imports négligence of the master, mariners, 
servants, etc., in connection with the vessel on which the goods are 
shipped, not those connected with any other vessels having no relations 
with the Britannic. The language of Lord Brett in the case just cited 
is applicable as respects thesubject to which thèse exceptions refer. "It 
seems to me," he says, (p. 533,)"wholly unreasonable to suppose that at 
the time of makihg the contract in this bill of lading, which is a con- 
tract not to carry the goods generally, but to carry them in a spécifie 
ship, and deliver them after having carried them in that ship, the par- 
ties were considering the conduct of the ship-owner's servants on board 
another ship which wouJd not hâve auything to do with the carriage of 
thèse goods." And so I must hold, of this bill of lading, that it has 
no référence to négligence on board of other vessels, or to the masters of 
other vessels. It would be unreasonable to assume that the libelants 
intended by this clause to take the risks of damage to their goods from 
ail other, vèssèls that might belong to the same owners, and from ail 
other masters and servants of theirs who had nothing to do with the 
Britannic or her contract of transportation. The respondents must there- 
fore answer for the fault and the tort of the Celtic, precisely as they 
would be bound to answer if they were not owners of the Britannic. 
Under the English rule in the apportionment of damages where two ves- 
sels are in fault, as established by the décision in the case of the Milan, 
(1 Lush. 388,) one-half the loss. only is eharged upon each vessel; and 
it was only in conséquence of this rule of practice that the libelants 
in the case of the Ohartered 'Bank of India, supra, recovered, as in tort, 
the one-half of their damages. That rule of division having been rë- 
jected in this country, and thé suprême court holding that èach vessel 
is Hàble m soUdo for the full damage, it follows that the libelants are èn- 
titled to a decree for the full amdtiHt of their damages against the Geltic. 
The AtiaSi 93 U. S. 302; TKe Juniata, Id. 337. As neither vessel is in 
cùstodj'^, and as both were released upon one and the same stipulation 
in each case, it is immaterial whether one or both vessels are held. In 
eithèr casé the libelants in each libel are èntitled to judgment for the re- 
spective amoùnts claimed, to beenforced against the stipulators. With- 
out determining the question Of the validity of the exceptions of négli- 
gence in the Brilannic's bills of lading, under the peçuliar circumstâncés 
appearing in the proofs, so ela:borately argued by the eminent counsel 
in th^ case, I direct judgment for the libelants on the above grounds,' 
witEcosts. 
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United States v. Fifty-Nine Demi.tohns Aguadiente and Fouk 
Bareels of Cigarettes. 

(District Court, 8. D. Florida. June 15, 1889.) 

Inteknal Revenue — Cigatîbttes — Foiifeituke Sale. 

The term "tax, " as used in the last clause of section 3369, Rev. St., is not 
intended to include import duties, and cigarettes, wlien forfeited, may be 
sold and delivered -when they bring enough to pay the internai revenue tax, 
although they may not bring enough to pay that and the customs duties. 

{Syllabus by the Court.) 

Seizure. In admiraltv Condemnation of property for being fraud- 
ulently brought into the United States. 
L. W Bethel, U. S. Dist. Atty 

Locke, J. This property bas been condemned and forfeited for a 
fraudulent bringing into the United States, and the question now arisee 
as to the disposai of a portion of it. It bas been ordered sold, and the 
aguadiente has been already sold and delivered, but it appears from the 
report of the marshal that the cigarettes are packed in packages of 12 in 
a package, and are unstamped, that they hâve been offered for sale, and, 
as far as properly could be, before bemg properly packed and stamped, 
sold for two cents a package. This is more than enough to pay the in- 
ternai revenue tax, but not enough to pay that and the import duties. 

The sixteenth section of the act of March 1, 1879, (20 St. at Large, p. 
348,) provides that imported cigarettes shall be repacked, and stamped 
with both custom inspection anti uternal revenue stamps, and such 
stamps oanceled, before being delivered for consumption. Whether such 
restrictions, intended for manufacturers and importers, should be con- 
sidered as binding when found opposed to the enforcement of a judicial 
sale, it is not necessary to détermine, as the reasons for complying, 
wbere it may be so easily done as in the présent case, seem satisfactory 
and sufficient. 

The last clause of section 3369, Rev. St., provides that, whenever for- 
feited cigars-^and cigarettes come under the same provision — offered 
for sale "xvill bot bring a price equal to the tax due and payable there- 
on, such goods shall not be sold for consumption in the United States," 
and the commissioner of internai revenue is authorized to order the de- 
struction of the same. Under this section the praetice of the ofRcers of 
the ciistoms of this district, whenever the amounts of cigarettes forfeited 
bave been too small to require judicial action, has been to construe the 
term "tax" as relating both to the internai revenue tax and the im port 
duties, and unless when offered for sale they would bring enough to 
pay both such amounts, report the same for destruction. I bave not 
béèn referred to, or bave I been able to find, any judicial or department 
décision in support of this construction, but it has been followed so long 
in praetice that it would seem to require careful examination before be- 
ing changed. 

v.39F.no.8— 26 
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The property has been forfeited, and become the property of tbe United 
States, and a public sale directedby, section 939, Rev. St., unle^s there 
is a more récent enactment prohibiting it. Do the provisions of Ëev. 
St. § 3369, doso? 

It is true the word "taxes," in its most extended sensé, may include 
ail contributions imposed by the government, of whatsoever kind or de- 
scription, whether against person or property; but in its more confined 
sensé itis used in contradistinction to duties and imposts. Section 8, 
art. 1, of the constitution, uses the term "tax" in this sensé apparently, 
and provides thàt congrëss shaiU hâve power to lay and collect taxes, 
duties, imposts, and excises. In which sensé has congress used the 
word in thip connection, — in its more extended or its more restricted 
meaning? and what was the intention in j^rohibiting the sale, and au- 
thorizing the destruction, of this class of property?/ 

The act of July 20, 1868, being an act imposing taxes on spirits 
and.tobacco, invariably uses the term "tax" or "taxes" when referring 
to the internai, revenue; but whenever it speaks of the amounts to be 
collected by the customs department it denominates them "duties," or 
"import duties." In section 77j speaking collectively of the amounts 
to be collected on tobaoco and snufF, the language is, they, "in addition 
to the impprt duties, shall paytbe tax; prescribed." The same language 
is used in regard to cigars in section 93. Section 87 provides that the 
commissioner of internai revenue shall cause to be prepared suitable 
stamps for the payment of the "tax" on cigars; and section 103, that 
when any tax is imposed the same shall be established by the régula- 
tions of the commissioner of internai revenue. In the act of June 6, 
1872, "to reduce duties on imports and internai taxes," in the thirty-first 
section of which the provisions of law under considération are found, 
every section, to the eleventh inclusive, where the subject treated of is 
imported goods and collections on them, in speaking of such, invariably 
uses the term "duty"or "duties," and from the twelfth section forward, 
where the provisions relate entirely to internai revenue, the word "tax" 
is used alone. In a careful examination of the numerous instances in 
which the word "tax" is used throughout the entire statutes of the 
United States, I hâve failed to find one where it can, with any degree 
of satisfaction, be applied to duties on imports. ; Thp history of the 
législation of the country uppn revenue appears to show it to hâve 
adopted the restricted use of the term, and to bave used it in no other 
sensé. It seems unquestionable to me that it was so used in the act 
from which the section was taken, deliberately and intentionally; that 
the term "tax" was only intended to apply to the internai revenue, and 
the term "duty." or "import duty " to customs; and when botb ï?ere in- 
tended both were used, as in sections 77 and 98 of the act of July; 1868; 
and that, where the. word "tax" was used alone, as in section 3369, it 
was not intended to include import duties; and; there is therefore no 
prohibition against selliug cigarettes, where they bring more than enough 
to pay the içternal revenue tax, notwithstanding they may not bring 
enough to pay the import duties. The customs laws are revenue laws, 
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and proceedings for forfeiture must be strictly construed. Whàtever 
questions of protection to manufacturers may incidentally arise are for 
political, and net judicial, considération; Outside of the section re- 
ferred to, I know of no spécial or gênerai provision of law which would 
prevent the sale of any property forfeited for violation of the customs 
laws, regardless of the priée it may bring. The aguadiente in this case 
did not bring as much as the duty would be on it, but I know of noth- 
ing that would permit a destruction instead of a sale. Whàtever prop- 
erty brings, be it much or little, goes to increase the revenue to that ex- 
tent, with no profit to those through whose fault or crime it has been 
forfeited. 

But the provisions regarding the repacking and stamping are direct, 
positive, easily complied with, and should be observed. The collector 
of internai revenue is custodian of the internai revenue stamps, and al- 
though it is provided that upon réquisition they may be furnished to 
the officer without payment, that was undoubtedly intended to apply to 
property forfeited under the internai revenue law, where the en tire pro- 
ceeds were finally placed to the crédit of that division of the treasury; 
but, where the procèeds are to be paid to the department of customs, it 
seems but proper that thé araount due the internai revenue should be 
paid from the procèeds, and it is so directed. The marshal will there- 
fore procure from the collector of internai revenue and the collector of 
customs the proper stamps; hâve such cigarettes properly repacked in 
packages of 10, 20, or 50, properly stamped, the stamps canceled, and 
the cigarettes delivered in acçordance with the terms of the sale, and 
bring the procèeds into the registry of the court. 



Sowi.es V. WiTTERs et al. 
{Circuit Cour , D. Vermont. July 35, 1889.) 

1. Descent and Distribution — Bffbct of Pkobatb Dbcree. 

H. left a will, of which défendant was execiitor and S. residuary legatee. 
S. also œade défendant her exécuter, and complainant, defendant's wife, her 
residuary legatee. Défendant administered on both estâtes, and converted 
many of the assets, taking leases,deeda, mortgages, and assignmenta of prop- 
erty belonging to or purchased with funds of the estâtes in his own name, or 
as executor. Complainant petitioned the probate court to decree to défend- 
ant ail the àssets of H.'s estate, and to decree to complainant ail of the resid- 
uary estateof S., without flnding the amount in defendant's hands under either 
will, and stating that she accepted the property withoiit inventory, and ex- 
onerated défendant from ail further liability. The court decreed according 
to her prayer. Hdd, that the decree was conclusive on complainant, who 
could tbereafter claim nothing except under the decree. 

3. Samb — Exbcutor's Liability. 

Défendant would thenceforth be liable for only such assets of the estate oî 
B. as he had not converted and become chargeable with at the date of the de- 
cree, including leases already executed, and mortgages assigned to bim as ex- 
écuter. 
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3. SaME— HUSBAND AND ,WlFE. 

Wliile at the date of the decree complaitiant, being a married woman, could 
n'ot p'ersonally bind'herself by a coiitract, she was able to dispose of her sep- 
-' . arate estate, and tha decree, fQunded on her, consent, was val id. 

4. Same— Wïpb's, Pbrsonalty. 

The possession of the personalty by défendant as exeoutor would not 
àmount to a, réduction into possession as husband of complainant, so as to 
extinguish the latter's title as residuary legatee. 

5. Banks and Banking^Stockholders— Assessments. 

Défendant, for the purpose of helping a bank, of which complainant was 
a stoçkholder, in a flnancial crisis, loaned it certain securities belonging to 
complainant. and when complainant was informëd of the fact she did not ob- 
ject. She was assured bythe bank's officers that if the bank was saved the 
securities would be returned. and if it failed the avails would be credited on 
. her assessment as a stoçkholder The bank failed, and the securities were 
• not returned. Ile'd, that she was not entitled, as against other creditors, to 
set off the value of the'securities against her assessment, but was, as to such 
value, on the same fpoting as any other creditor. 

In Equity. 

Bill by Margaret B. Sowles, a married woman, suing by her next 
friend, against Edward A. Sowles, her husband, and Chester W. Witters, 
receiver of the First National Bank of St. Albans, to recover the avails 
of certain stocks and notes, and to hâve set aside or transferred to her 
certain leases and a mortgage. 

Henry A Burt, for complainant. 

Ohester W Witters, pro se. 

Edward A, Sowles, pro se. 

Wheeler, J. The défendant Sowles is the husband of the oratrix, 
•who is a nièce of Hiram Bellows. He died leaving much real and Per- 
sonal estate, and a will, of which the défendant Sowles was exécuter, 
and in which many bequests and devises were niade, and Susan B. Bel- 
lows, his widow, was residuary legatee. She died leaving a will mak- 
ing nearly the same bequests and devises, and the same person executor, 
and the oratrix residuary legatee. The execntor took possession of the 
assets of both estâtes, and managed and disposed of same according to 
his pleasure. He discharged a mortgage on the Bremmer farm belong- 
ing to the estate, and took a new mortgage to himself; he bought the 
Smalley farm with moneys of the estate, and took the title to himself; 
he took the title of the Fairfax house to himself, in discharge of a debt 
due to and for a house belonging to the estate; he bought the Yandro 
house with; moneys of the estate, and took the title to himself; he pur- 
chased a mortgage on the American House in Swanton with moneys of 
the estate, and took a second mortgage on it for a debt due the estate, 
foreclosed both as executor, and took a quitclaim deed of the mortgagors 
to himself, for which he paid $20 to shorten the time of rédemption and 
get possession; he purchased a note against Francis and Duclos with 
funds of the estâtes; he took 29 shares of Northern Pacific railroad stock 
transferred in blank, in payment of a debt due the estate; he exchanged 
some redeemable leaseS belonging to the estate for othefs running to him- 
self, aiid some for others running to himself as executor; of old Chicago, 
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Rock Island & Pacific railroad stock belonging to the estate heexchanged 
100 shares for 200shares ofnew stock, 100 of which wereissued to him- 
self, and the other 100 to him as executor; and he paid and satisfied 
some of the legacies and bequests. After ail thèse, among other things, 
had been done by him, he applied to the probate court having and ex- 
ercising jurisdiction for an order for the settlement of bis aecount, and 
of notice thereof to ail persons interested therein, according to the laws 
oî the state, which was granted, and the notice was given. Whereupon 
the oratrix appeared and presented this pétition to the court: 

" To the Honorable Judge of Probate for the District of Franklin and State 
of Verinont : You are hereby requested to decree the amount of real and Per- 
sonal property named in Hiram Bellows' will to E. A. Sowles, executor 
therein named, according to tlie tenns of said will, without Hnding any defi- 
nite amount in said executor's hands; aud you are also requested to decree to 
the undersigned ail the residuary portion of real and personal property named 
in Susan B. Bellows' will, or owned by her, without flnding any deflnite 
amount in E. A. Sowles' executor's hands, without any inventory or spécifi- 
cation o£ items or articles or estate, and I accept the same without f urtlier spéc- 
ification, and exonerate said E. A. Sowles as executor nauied iu said wills 
from further duty or liability in the premises. 

"■New York, Maroh 30, 1881. Margaeet B. Sowles. 

"Eesiduary Legatee Kamed in Said Wllls. " 

Thereupon, and upon hearing had, the court found and stated of rec- 
ord that the order of notice had been coniplied with, and decreed pay- 
ment of the legacies of the will of Hiram Bellows by the executor, and 
the reraainder to the executor of the will of Susan B. Bellows, and stat- 
ing the pétition of the oratrix decreed payment of the legacies of the will 
of Susan B. Bellows and the remainder of that estate to the oratrix. No 
appeal was taken by any one from thèse decrees. 

The défendant Sowles became largely indebted to the bank of which 
the défendant Witters became receiver, and delivered the certificate of 
100 shares of Rock Island stock taken to himself to the bank on his in- 
debtedness, which the bank appropriated, and credited to him. After- 
wards, while the bank was in distress caused by a run, he delivered the 
100 shares of the same stock which he took as executor, as stated, and 
other 100 shares of the same standing in his name as executor, 10 shares 
of stock in the National Car Company, standing in the name of the ora- 
trix, and the 29 shares of Northern Pacific stock, to the bank, to aid it 
in its necessities; and further, afterwards, he mortgaged the American 
House, the Fairfax house, the Bremmer farm, and the Smalley farm, as- 
signed some of the leases taken to himself and some of those taken to 
himself as executor, and delivered the Francis & Duclos note to the 
bank for security of his debt. 

This bill is brought to hâve the avails of thèse stocks and the note and 
the receipts from the leases and the leases decreed to the oratrix, and the 
mortgage set aside in her favor. 

The defendaixt receiver claims that the stocks were delivered to the 
bank to be applied upon the debt of the défendant Sowles, with the con- 
sent of the oratrix. Upon the whole évidence the fact is not so found. 
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She wàs a stoclcholder in the bank, liable to an assessment upon her 
shares. Witters v. Sowles, 32 Fed. Eep. 130, 38 Fed. Rep. 700. The 
stock appears to hâve been delivered upon the exigencies of the occasion 
without her knowledge, for the purpose before stated. When the trans- 
action came to her knowledge she appears to hâve been assured that if 
the bank was saved those or like stocks would be returned to her, and 
if it failed the avai'Is would applj' on her assessment, and on thèse as- 
surances to hâve assented to their rétention. The rights of the respect- 
ive parties to the property involved are to be determined upon substan- 
tially thèse proceedings and facts. In Vermont, thèse probate courts hâve 
exclusive jurisdiction of the settlement of estâtes, and of the accounts of 
executbrs and administrators. R. L. Vt. § 2018; Ackims v. Adains, 22 
Vt. 50; Boyden v. Ward, 38 Vt. 628. In Adams v. Adams, Redfield, 
J., said: 

"It was clearly tlie intention of our législature, from the very flrst, to give 
the entire jurisdiction of settlement of estâtes to the probate courts in the 
saine manner and to the same extent tliat the jurisdiction of other mattera of 
eonlraot, or tort, inter vivon, was given to the common-law courts." 

Section 2096 provided that "an exécuter or administrator shall be 
chargeable in his accou-nt with the goods, chattels, rights, and crédits of 
the deceased which corne to his possession; also with the proceeds of the 
real estate sold for the payment of debts and legacies, and with the in- 
terest, profit, and income which come to his hands from the estate of the 
deceased;" and section 2150, that "a debt secured by mortgage with the 
mortgaged promises belonging to the estate of a deceased person," when 
not foreclosed in the life-time of the deceased, "shall be personal assets 
in the hands of the executor or administrator, and administered and ac- 
counted for as such." When the défendant Sowles was before the pro- 
bate court for the settlement of his accounts as executor of each of thèse 
wills he was chargeable, at the instance of the oratrix, oranyof thelega- 
teés, or of any bne interested, with ail the property and the avails of ail 
property of either estate, including mortgages which he had taken to 
himself. Holmes v. Bridgman, 37 Vt: 28. They did not prosecute their 
right to charge him for any of thèse things, but he was specially exoner- 
ated of record by the oratrix from being charged for any of them, and 
on her pétition acquiesced in by the others, ail charges for them were 
■\taived and omitted by the court in itis decree covering the whole sub- 
ject of them. This decree, unappealed from, became final and conclu- 
sive agairist any right to charge him for thèse matters. Rix v. SiRÛh, 8 
Vt. 365; Probate Court v. Vanduzer, 13 Vt. 135; 2 Redf. Wills, 895. 
That right to charge him for the property so appropriated tô himself 
was the only remedy those interested in the estate then had for the re- 
covery Of it. Probate Court v. Chapin, 31 Vt. 373. The property of the 
executor in the assets was a spécial and limited one, but he had full 
powerof disposition over them, and when he had sold or converted them 
to his own use thé' title had passed, and his accountability in this pro- 
ceeding only remainèd tO those interested as their right of action. Let- 
ting the decree which covered this accounting pass without making or 
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attempting to make him chargeable, bythe act of the oratrix and acqui- 
escençe of the others, extinguished their right of action and left the avails 
of that partof the property in his hands, without further liability for 
them, except as provided by the decree. Brooke, Abr. "Executors," 
114; Fryer'v. Qjldndge, Hob. 10a, note; Platt v. Sheriff, Plow. 36; Wood- 
icard V. Lord Darcy, Id. 184. The effect was the same as if the account- 
ing had been proseeuted and he had been charged with this property, or 
the right to charge him had been disallowed in his favor. No obliga- 
tion rested on him afterwards in respect to it but to perform the decree 
as it was made, and left to stand and become absolute. The property 
taken by the exécuter to himself was altered by the law at the élection 
of the oratrix and of the others interested in the estate. Id. 186; Em- 
thorpe V. Elrington, Year Book, 2 Hen. VII. 8. The legatees had, re- 
spectively, their rights of action against him personally, and the oratrix 
had the right, as residuary legatee, to the remainder of the property. 
BeUows V. Souies, 57 Vt. 411; Wecks v. Sowles, 58 Vt. 696, 6 Atl. Rep. 
603. The défendant receiver claims that ail right of the oratrix to any 
part of the estate became extinguished by thèse proceedings. But she 
did not exonerate the executor to that extent; neither did the decree. 
She asked that the residuary portion be decreed to her, and exonerated 
hini "frora further duty or liability in the premises." The residue and 
remainder was decreed to her, and became hers. 

This défendant further claims that the executor, as husband of the 
oratrix, became vested with the right and title to this residue. But he 
had done nothing in assertion of his right as husband. Being in his 
hands as executor wrought nothing in that direction. 2 Redf. Wills, c. 
5, § 26, subs. 4; Wliite v. Waite, 47 Vt. 502. Counsel for the oratrix insist 
that she was, as wife, without power to part with her right to any of the 
property, or to take or consent to proceedings to divest herself of it. 
Merriam V. Railroad Go, 117 Mass. 241. In Vermont, at that time, a 
wife could not bind herself personally by any contract. Brown v. Sum- 
mer, 31 Vt. 671; Ingram v. Nedd, 44 Vt. 462. But she had, however, 
full control over the disposition of her separate estate, so far as could be 
done without creating a personal obligation. Child v. Pearl, 43 Vt. 224; 
White V. WaUe, 47 Vt. 502; Witters v. Sowles, 38 Fed. Rep. 700. The 
proceedings and decree appear to hâve been binding upon ail, and to 
hâve effect upon the property involved, of ail. Thèse considérations are 
to be applied to the several parcels of property as they existed on March 
30, 1881, the date of the decrees. 

The Duclos and Francis note and the Smalley farm had been bought 
with moneys of the estate, for which he was chargeable. Thèse were 
left his property. , The Derrick house appears to bave been conveyed 
bylicense from the probate court in such mannerasto leave hinî charge- 
able with the avails. He appropriated them and debts due the estate 
to the purchase of the Fairfax house to himself. He was chargeable for 
thèse avails and debte, and the Fairfax house was his. The Yandro 
house was purchased with moneys of the estate for which he was charge- 
able, and it was his. He convçrted the mortgage on the Bremmer farm 
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to his wn use by discharging it and taking another to himself, and fore- 
closing his own. He was chargeable for the mortgage which had be- 
longed to the estate, and the farm was his. Tbe leases of the farms 
which were his were taken to himself, and foUowed his title to the land, 
and belonged to him. The 100 shares of Rock Island stock which he 
took to his own name were converted to his own use, and he was charge- 
able with the value of what he gave for them. They became his. The 
29 shares of Northern Pacific stock liad not been converted by him. 
Neither had the other 200 shares of Rock Island stock, which stood in 
his name as executor. The Willey lease reraained in his name and 
hands as executor. He bought a mortgage on the American House with 
moneys of the estate, and took another for a debt due the estate, and 
foreclosed them in his name and right as executor. The quitclaim deed 
taken to himself to shorten the time of rédemption and give possession 
did not divest the mortgage title. That remained in him as executor. 
The $20 paid by the executor for the quitclaim deed was involved in his 
account, and was merged, and the right to it disappeared with that. 
Thèse were of the residue and remainder of the estate, and the right to 
them passed to the oratrix by the decree to her as residuary legatee. 

The avails of thèse stocks were retained by the bank upon her consent 
after she was informed of their transfer. The bank failed, and could 
not return those or similar stocks to her. The assessment is for the en- 
forcement of thé liability of the shareholders to the creditors of the bank. 
Rev. St. U. S. § 5151. It is enforced by the comptroller and receiver 
for their benefit. Section 5234. There was no one to agrée in their be- 
half that if the bank failed thèse stocks should apply on her assessment. 
The bank held thèse stocks or their avails at the time of the failure on 
an understanding which it could not carry out. It was liable to her for 
them or for their avails. This liability was like that to its depositors, 
or its other obligations. She seeks to recover the avails of the stocks, and 
is a quasi créditer to their amounton an equality with the other creditors. 
Case V. Bank, 100 U. S. 446. The avails of the stocks amounted to 
$26,034.75. The receiver bas coUected $40 rent on the Willey lease. 
She was not a creditor of the bank for this, and this amount should be 
returned to her; and she is entitled to bave the mortgage as to the Amer- 
ican House and the assignment of the Willey lease set aside and her title 
to them quieted. 

Other legatees hâve sought to become parties hère with the oratrix, 
but they hâve no rights in common with her as residuary legatee, and 
their motion in this behalf is denied. 

The costs in equity cases are within the discrétion of the court. And 
as this decree is in favor of each party in substantial proportions, neither 
appears to be justly entitled to costs against the other, and none are al- 
lô wed. Let a decree be entered that the défendant receiver pay to the 
oratrix $40 out of the assets of the bank in his hands; that the oratrix 
is a creditor of the bank to the amouilt of $26,034.75, and that he pay 
her dividends thereon out of the assets of the bank in his hands at the 
same rate dividends hâve been paid to other creditors, before paying 
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uther creditors further, and that she stand equal with the other creditors 
as to future dividends; that the mortgage of the American House and 
the assignment of the Willey lease be set aside, and enjoining défendant 
receiver, and his sucçessors, perpetually, from setting up any claim 
thereto, and denying the prayer of the bill as to the residue, vvithout 
costs to either party. 



Erie Telegeaph & Téléphone Co. v. Bent. 

(Circuit Court, D. Masaachusetls. May 31, 1889.) 

Abbitkation and Awahd — Action on Awaed — Statdtobt Submission. 

No action at oommon law can be maintained ou an award et arbitrators 
rendered under a statutory submisaion which does not oomply with the statute. 

At Law. Action on award. 

B. F. Butler, for plaintiflf. 

G. F. Richardson and H. R. Bailey, for défendant. 

CoLT, J. This is a suit at law, brought to enforce an alleged award 
in favor of the plaintiff against the défendant for the amount of certain 
fées and costs paid by the plaintiff. The case was heard by the court, 
jury trial having been waived. The underlying question to be deter- 
miried is whether an award rendered under a statutory submission can 
be enforced at common law in a case where the statutory award has been 
rejected by the court as not being in conformity with law. On Decem- 
ber 31, 1885, the parties to this suit entered into an agreenient to sub- 
mit their demands to arbitration. It is clear from the record that this 
was a statutory submission. The attorney for the plaintiff corporation 
was authorized by the board of directors to exécute a statute référence, 
and the agreement was for a statutory submission. This is further 
shown by the supplemental agreement of June 4, 1886, which extended 
the time six months "within which the report of the arbitrators within 
named is to be filed in the superior court for the county of Middlesex." 
The whole form of proceeding shows that a .«tatutory submission was in- 
tended by the parties, and we do not understand that this position is se- 
riously controverted by the plaintiff. The suprême court of the state re- 
jected the award on the ground that it was not returned to the superior 
court within the time specified in the submission, and that the exten- 
sion, though signed by the parties in writing, was invalid because not 
acknowledged before a justice of the peace. Under thèse circumstances 
it was held that the superior court had no jurisdiction to accept the 
award. Bent v. Tdegraph Co., 144 Mass. 165, 10 N. E. Rep. 778. 

If the plaintiff in this action can recover it must be on the ground that 
an action at common law can be maintained upon an award made in pur- 
suance of a statûtôiry submission, evèn though the submission is inop- 
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erative by rèason of a non-compliance with the statutory requiremeiits. 
This question has been settled in Massachusetts in the èaseot Deerfieldv. 
Amis, 2Ô Pick. 480, where it was held that ilô action at coramon lavv 
cduld bemaintained upon a statutory submission which'was ineffectuai 
under the statuts. The grciund of the décision in that case was that an 
agreement for submission at cornmon law was différent from an agree- 
ment for submission under the statute, and that you cannot substitute 
one for the other without changing the contract which was entered into 
by the parties. The reasoning of the court in Deerfield v. Arms seems to 
me to be sound, and I think that décision should be foUowed by this 
court. See, also, Sargent v. Haw.pden, 32 Me. 78. Under the agree- 
ment of submission in the présent case the arbitrators awarded that this 
défendant pay the costs and expenses of the subraission, but, the award 
having been rejected by the suprême court of Massachusetts, I do not 
see how under the law any part of the award can be enforced in this 
court in any form of action. It follows that judgment should be en- 
tered for the défendant, and it is so ordercd. Judgment for del^ndant. 



Jones v. United States. 

{DisMct Court, s. D. Alaham-a. Auguat 7, 1889.) 

1. Clerk of Court — Fées— Filiso Papeks in Criminai/ Cases. 

The clerk of the United States district court is entitled to fées from the 
government for flling separiitely, in crimiDal cases, the process or copy of 
process, the bail-bond, and the recoguizauce of witnesses sent up by the com- 
'' missîoner. 

3. Sajib— Copies of Subposnas. 

The clerk may issue separate subpœnas for witnesses in criminal cases 
when necessary to secure thoir immédiate attendance. 

.3. Same— Action fou Fées — 8kt-0ff— Burden op Proof. 

In a suit by an pfflcer for fées nnder the act of March 3,' 1887, (24 St. at Large, 
505,) when due United'Statès pleads any affirmative matter such as set-olï the 
burden is on tbeth to prove it, and not on the petitioner to disprove it. 

4.' Same— Approval or Officers' Acool'nts— Fbks. 

Ail proçoedings.cxranected with the approval of offlcers': accounts against 
the government, under the act of February 23, 1875, (18 St. at Large, 333,) 
are for the convenience and at the expense of the United States, and include 
the certitied copy of order of approval indorsed on the original account sent 
to the treasury department as well as the original order entered on the min- 
utes. But there is no law or régulation for indorsing a certified copy of the 
order on the duplicata account retained in the clerk's office. 

.6. Same— Copies of Ordebs to Marshal. 

Copies of orders to marshals to pay witnesses, jurors, spécial deputies, oi 
supervisors, tô be usèfl as vouchera in his accounts, are at the expense of the 
i .; , United States, but seals to euch orders are unnecessary, ; 

6j Same.— Filing Vouchees. . 

The clerk ia entitled to fées from the United States for flling each separate 
voucher covered by the mafshal's account with the gbverhment 
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7. Same— FiNAi. Eecobe. 

The final record to be made by the clerk of ail the proceedings of court em- 
braces'tlie fltiàl commitment by the court in a criminal case, but does net the 
prelinrinaçybail-bond and justification of suretiea taken before the commis- 
sioner, as thèse are proceedings ot the magistrate and not of the court. 

8. Samb — SciiiB Facias on Recognizance — IsauiNG Notice. 

In scire facias on a forfeited appearance bond in a criminal case a separate 
notice must issue to each obligor. This is in the nature of a writ, and to be 
paid for by the Dnited States. 

9. Samb— Oppicb Files. 

The clerk 13 not entitledto charge the United States for making for his of- 
fice files copies of reports required by department régulations to be made to 
the soliciter of the treasury, nor for keeping- a record of witupas certiflcatps 
separate from his subpœna record. 

At Law. On two pétitions by clerk of court under act of congress 
of March 3, 1887, (24 St. at Large, 505,) for fées charged against thè 
United States in criminal cases, but disallowed by the comptroller of 
the treasury The pétitions were codsolidated by the court. In addi- 
tion to the facts appearing in the opinion it may be noted that the sub- 
pœna charged for asitetù 2 was onefor a witness, who, though embraced 
in the prseàpe with others in his county, happened to be at titne of trial 
in the city of Mobile, and was wanted instanter. . The clerk issued a sep- 
arate subpœna for him. Item 4 was a balance unpaid on an aeeount 
which was allowed in full. The treasury officiais declined payment be- 
cause they claimed the clerk had been paid as much on a former account 
for services never rendered. The district attorney on the trial pleaded a 
set-off of this amount, but introduced no proof in support of it. The 
machinery of approval of a United States officiai 's accounts was shown 
to be the presenting of the accounts and vouchers in duplicate to the 
■courtv and the making of an order of approval, entered on the mjnutes, 
and certified copies indorsed on the original and duplicate accounts. 
The original account and vouchers are then forwarded to the treasury 
department for aUowance and payment, while the duplicate account and 
vouchers are filed in the clerk's office for préservation. Items 5 to 16, 
18 to 23, 25 to 28, 29 to 48, and 49 relate to différent parts of this pro- 
cédure. A régulation of the treasury department requires the clerk to 
report new cases in which the United States are interested, and also their 
final disposition. The clerk was allowed fées for thèse reports, but was 
disallowed for copies of thèse reports made for préservation in his office. 
Item 57 was a book kept by him showing in separate columus for each 
case the différent items on which are based the certificates issued to wit- 
nesses. This was highly commended by an examiner of the depart- 
ment of justice, but payment refused by the treasury officiais. 

Hamiltons <k GoMlard, for petitioner. 

M. D. Wkkershavi, U. S. Dist. Atty. 

TouLMiN, J. The plaintiff sues to recover certain fées claimed to be 
due him as clerk of said court, and which are specifically set forth in 
the accounts annexed tothe pétition filed in the cause. It is not denied 
that the services charged for were performed, but compensation for them 
bas been disallowed, either on the ground that the same is not payable 
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by tlje United States, or that the services were notnecessary or required. 

Iteml. My opinion is, that the pjaintiff is entjtled to fées for filing at 
least threepapers from commissioners, vîz., the process or copy Of pro- 
cess, the bàil-bond, and the recognizance of witnesses. Thèse papers 
are required by law to be returned to.the clerk of the court, and when 
they corne to his office, in contemplation of section 1014 of the Revised 
Statutes of the United States, and of sections 4298 and 4425, Code Ala., 
they should be filed by him for identification and ready référence. He 
charges for, filing three separate papers in each case from commissioners, 
which he is allowed. Rév:> 8t. § 828. 

Item 2. The rule is that there should be but One subpœna issued for 
ail the witnesses in a cause. But this rulé is subject to exceptions. 
The proof brings this case within the exceptions, and shows that the 
issue of the subpœna charged for was necessary and proper. The plain- 
tifif is entitled to the fee charged therefor. 

Item 3. He is entitled to the fee for entering order overruling motion 
to quash indietment. He is required to enter ail the orders of the court, 
(Rev. St. § 794,) and the statute provides a fee for such service. The 
proof shows that the item was for this service, and not for "entering the 
motion to quash," as appears from the face of the account. 

Item 4 Thè proof shows that the services charged for and covered by 
this item were not only actually performed, but that the account' therefor 
had been stated and allowed by the treasury department. It became 
then a stated account. But the government claims that it was improp- 
erly âllq^wed and paid, seeks to recharge it against the plaintifF, and now 
pleads a set-ofF to the extent of said item. This is an affirmative plea, 
and it devolves on the government to sustain it by proof, which it fails 
to do. 

Item8 5 to.l6 inclusive.' The charges for entering orders of the court ap- 
proving marshal's accounts are allowed as légal and proper charges. The 
law requires such orders to be made, and it is the duty of the clerk to 
enter thefti up. And cértified copies of such orders are required to be 
attached to said ancounts, and to be forwarded to the treasury depart- 
ment. The clerk is entitled to his fées for entering the orders and for 
making çertified copies, of them, and thèse fées are justly chargeable to 
the government. But I do not think the clerk is entitled to be paid for 
two copies of the same order- The law requires the account to be made 
in duplicate, but not the order approving the account. The original 
account with a cértified copy of the order is forwarded to the treasury 
department, and the duplicate account is retained by the clerk and filed 
in his office. Only one copy of the order, then, is necessary. 

Item 17 . What is said as to the charges for copies of orders approving 
the marshal's accounts is applicable to the charges made for copies of or- 
ders for tiisrshal tô pay sllpervisors of élection and spécial deputies. 
Sealsto copies of orders for niarshal td pay' supervise rs, spécial deputies, 
and witnesses are, in my opinion, not neôe'Ssary, and the charges there- 
for not allowable, unless they are required by sonie régulation of the de- 
partment of which I am not advised. ■ 
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Items 18 to 23, and 25 to 28, inclusive, and item 49. Thèse are charges 
for filing the marshal's accounts and vôuch'ers. The law requires this 
service of the clerk presumahly for the corivenîencë and protection of the 
government. He is entitléd to his fées for it, and théy are clearly charge- 
able to the government. Each should be filed separately for easy iden- 
tification and ready référence. 

Items 24 and 56. Charges for making final record. It is the duty of 
the clerk to record, after the détermination of any prosecution, ail the 
proceedihgs of the court relating thereto. It seems to me clear that an 
order of commitmentmade by the court is an important part of the pro- 
ceedings in a criminal cause, and that it should be made a matter of rec- 
ord. But I think it equally clear that a justification of sureties on a 
bail-bond taken by the committing magistrate is no part of the proceed- 
ings of the court, and that its entry on the record is unauthorized and 
imiiecessary. And the same may be said as to the bond itsdf. The 
charge for the two items last mentioned is not allowed. 

Items 29 to 48 inclusive. Thèse are charges for entering orders approv- 
ing marshal's, commissioner's, and district attorney's accounts. What 
has already been said as to items 5 to 16 inclusive applies to thèse items. 

Item 52. Charges for scire fadas. They are légal and proper, and are 
allowed. Whenever an undertaking of bail is forfeited by the failure of 
the défendant to appear, as required, a conditional judgment must be 
rendered in favor of the United States against the parties to the under- 
taking for the sum therein expressed, and a notice of the rendition of 
such judgment must be issued by the clerk to each défendant. This 
notice is called scire facias, and is in the nature of a writ. Code Ala. §§ 
4434, 4869. The clerk is entitléd to a fee for each writ issued by him. 
Rev. St. § 828. The proceeding by scire facias is a civil action, and the 
notices issued in it are original. Thèse must be executed by the mar- 
shal, and should be returned by him with the proper return thereon in- 
dorsed. The usual mode of executing process of this character is by 
leaving a copy of it with the défendant. 

Items 53 and 54. What I hâve said under item 17, as to charges for 
copies of order for marshal to pay supervisors and spécial deputies, and 
as to the necessity for seals to such copies, applies to the charges for 
copies of order to pay witnesses and jurors, and seals thereto. 

Ilem 55. The charges for making duplicate report to the solicilor of 
the treasur}' is not required by law, or the régulations of the department, 
is unnecessary, and not allowed. 

Item 57. This charge for entering certificates for payment of witnesses 
is disallowed as not required by law, and unnecessary in the manner 
and form in which the same is made. When the court causes an ordei 
to be entered for the payment of witnesses, the clerk should enter on the 
record the names of such witnesses, stating days attended, mileage, and 
amounts, etc., and for this service he is entitléd to be paid for making 
the record. And it is the duty of the clerk to keep a subpœna record 
for ail cases, in which must be entered the cases in which any subpœna 
issues, the names of the witnesses, the time of the issue, and the' return 
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of the marshal. , Fprtr^aking this record he is entitled to compensation. 
But I do not understand from the accounts sued on, and from the proof 
submitted, that the charge made is for tnaking either of the records re- 
ferred to. As bearingipnpiany pf the questions raised in tbis case, and 
as sustaining my conclusions on;theHi, il cite the folio wing cases: Good- 
rich V. U. S., 35 Fed.' Rep. 193; Stanton v. U. S., 37 Fed. Rep. 252; Er- 
winv. U. S., Id. 470. 

■,, :■; FINDING' QF FACTS. '• 

(1) That the' plài'ntifif IS the clerk of the United States district court 
for the Southern district pf Alàbània, and was such clerk on and' before 
July 1, 1887; and (2) that he as'sùéh clerk actually performed theserv- 
ices chargéd for' ih' the accounts sUèd oii as therein stated. ' 

:■. CONCISION' OF LAW. 

That ^;he plaintiff is entitled to hâve and recbver from the United 
States the sum of $292.35, as due him on said accounts. 



Sirâ'.zEB V. Watson. 

,: : '■ (Circuit Court, D, Vermoni. July 1, 1889.) 

Pbacticb m Fédéral Couets. 

Under Kev. St. U. S. g§ 648, 649, màkin;? ail issues of fact in the circuit 
court triable by jury except in proceedings in equity, bankruptcy, admiralty, 
and in cages of maritime jurisdiction, an action of book-account can be tried 
oniy by a jury, thoug-h section 914 provides tliat the practice in the fédéral 
courts shall be similar to that in the courts of the state in which the case is 
tried, and the action mentioned is triable under the state practice only by au- 
ditors. 

At Law. Action of book-account. 
WUder L. Burnap, for plaintiff. 
Samuel E. Pingree, for défendant. 
Before Wallace and Wheelee, JJ. 

Wheeleb, J. The action of book deht bas always been in use in 
Connecticut. It bas been regulated, but was not created, by statute. Ter- 
riU V. Beecher, 9 Conn. 348, note. Il was brought from there to Vermont, 
regulated by statute, and called "book-account." Slade's Vt. State Pa- 
pers, 456. Trials in it are always by auditors appointed by the court. 
Gen. St. Conn. §§ 1037, 1044; R. L, Vt, §§ 1206, 1207. In practice it 
is nearly concurrent with the action of gênerai assumpsit. Wilkins v. Ste- 
■vens, 8 Vt. 214; Gassett v. Andover, 21 Vt. 342. It lies for services per- 
formed, even under a spécial contract. Myers v. Society, 38 Vt. 614. 
The form of the déclaration is prescribed, and runs for the recovery of 
money "which the plaintiff says is justly due from the défendant to bal- 
ance book-accounts between them." ïhis is an action of book-account, 
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brought in accordance with this mode of procédure, in this court, under 
the provisions of section 914, Rev. St. U. S.,assimilating thé forms and 
modes of procédure in the circuit and district courts of the United States 
to those existing in like causes in the courts of this state. 

The plaintiff nioves to proceed to the appointaient of an auditor ac- 
cording to the usnal mode in that action, to which the défendant objecta. 
By the laws of the United States the trial of issues of fact in the circuit 
courts is to be by jury in ail cases except those of equity, and of admi- 
raltyand maritime jurisdicti on, in proceedings in bankruptcy, andwhere 
the parties, by written stipulation, waive a trial by jury. Rev. St. U., 
S. §§ 648, 649; Parsons v. Bedford, 3 Pet. 433; Kearneyv. Case, 12 Wall. 
275. This is not one of either of thèse excepted cases. It is an action 
at law, although not in any form known to the common law; and, al- 
though courts of equity bave jurisdiction of some matters of account» 
they never hâve had any of matters mereiy in asstimpsit, which may be 
involved in an action like this. Thèse are called matters of account be- 
cause they may be kept on books of account, and not by reason of any 
relation of trust between the parties out of which the transactions might 
arise, such as courts of equity take cognizance of. The adoption of 
forms and modes of procédure of the states is to supply those which the 
laws of the United States do not provide, and those of the state cannot 
take the place of those which the laws of the United States hâve other- 
wiseprovided. Ex parte Pisk, 113 U. S. 713, 5 Sup. Ct. Rep. 724. A 
trial by jury in cases like this in this court, being expressly provided 
for and required by the laws of the United States, no other mode of trial 
can be taken from the state procédure and substituted for it, without 
consent of the parties in the form prescribed by those laws. Pmsons v. 
Bedford,/Z.'Pet. 433; Baylisv. Insurance Co., 113 U. S. 316, 5 Sup. Ct. 
Rp-1. 494. In this case there can be no trial by auditors, therefore no 
auditors should be appointed. Appointment of auditor denied. 



HoYT et al. V. Chicago, M. & St. P. Ry. Co. 

(Oircvii Court, K D. lUinois. July 30, 1889.) 

CONTEACTS — CONSTKUCTIOÎI. 

Défendant leased certain premises to plainliffs fôr a term of 10 years, on 
which plaintifls agreed to erect a grain elevator in addition to one it then had 
and to furnish défendant with certain elevator facilities at ail times during 
the term. Défendant agreed "that the total amonnt of graio received at said, 
elevators shall be atleast 5,000,000 bnshels on an average for each year dur- 
ing the term of this lease, and, in case it shall fall short of that amount, " de- 
fendant agreed to pay plaintiffs otne cent perhushel on the deficiency. Held, 
that défendant is liable for a deficiency in the amount of aotual receipts. not- 
withstanding large quantlties of grain were from time to time tendered to 
plaintiffs by défendant, and by theaj refused for the reason that their eleva- 
tors were fuU. The contract is intehded to cover just such contingencles. 

At Law. Action on contract. 
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■ Jofin M. Jewdt anà Jewett Bros., for plaintiffs. 
Edwin Walker and John T. i^M, for défendant. , 

Geesham, J. On the 18th day of February, 1880, the défendant 
leased to the plaintiffs, for a term of 10 years from January 1, 1881, 
lots 1,2, and 3, in block K, of the original plat of the town of Chicago. 
The plaintiffs agreed to erect on the lots during the year 1880 an eleva- 
tor, with storage capacity of 700,000 bushels, which they did, and pay 
an annual ground-rent of $3,850, and ail taxes and assessments levied 
against the premises, furhish the défendant at ail times during the term 
with storage capacity for at least 1,000,000 bushels of grain in the ele- 
vator to be erected, and in anotheî elevator then owned by the plaintiffs, 
and. standing on lots 1 and 2 of the same block, having storage capacity 
of about 350,000 bushels. The plaintiffs also agreed that if, in the or- 
dinary course of their business, the capacity of the two elevators should 
enablethem to do so, they would receive and store ail the grain carried 
bythe défendant to Chicago for consignment. The eighth article of the 
contract reads: 

"In considération of the agreement aforesaid, the said party of the flrst 
part [the défendant] agrées that the total amount of grain received at sald 
elevators shall be at least flve million bushels on an average for each year dur- 
ing the, term of this lease, and in case it shall fall short of that amount the 
said party of the flrst part agrées to pay to the said party of the second part 
one cent per biishel on the amount of suoh deflciency, settlements to be made 
at the close of each year. And whenever it shall appear at the close of any 
year that the total of grain received during so rauch of the term of this lease 
as shall then hâve elapsed does not amount to an average of live million bush- 
els for each year, the party of the flrst part shall pay to the party of the sec- 
ond part one cent per bushel for the amount of such deflciency; but, in case 
it shall afterwards appear that the total amount received up to that time equals 
or exceeds the average amount of flve million bushels per annum, the amount 
so paid to the party of the second part shall be ref unded, or so much thereof 
as the receipts of the year shall hâve exceeded flve million bushels, so that the 
whole amount paid on account of deflciency shall be ref unded should the total 
receipts for the entire term equal or exceed flfty million bushels in ail, on an 
average, or flve million bushels for each year." 

In 1886 the plaintiffs received from the défendant and stored in the 
two elevators 2,826,821 bushels of grain, and in 1887 they received and 
stored 2,957,592 bushels, the amount received during each of the two 
years, lessthan 5,000,000 bushels, being 2,173,179 and 2,042,408 bush- 
els respectively. During this period the entire storage capacity of the 
elevators wag constantly occupied by grain received from the defendant's 
cars, and although the plaintiffs repeatedly refused to receive additional 
grain tendered by the défendant during the same period, their refusai 
was ahyays based upon the ground that the elevators were full, and con- 
tained more than 1, 000, ÙQO bushels. The plaintifs insist that, \inder 
the con tract, 'the défendant owes them one cent per bushel upon the de- 
flciency of the receipts above shown, and demand judgment for that 
amount. By the third article of 'the contract the défendant agreed that, 
so far as it could legally control the same, it would, deliver tq ,tl?6 plain- 
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tiffs for storage ail the grain it carried to Chicago, and by the article 
quoted the défendant guarantied that the plaintiffs should annually re- 
ceive into the two elevators for storage at least 5,000,000 bushels, and 
if, during any year of the lease, the plaintiffs should receive less than 
that amount, whether tendered or not by the défendant, it would pay 
the plaintiffs one cent per bushel on the différence between the amount 
actually received and 5,000,000 bushels. Under ordinary conditions 
the plaintiffs could and would hâve received from the défendant, and 
stored in the two elevators, more than the guarantied amount of grain. 
One of the plaintiffs testitied that in a single year he had received and 
stored in an elevator of less than 1 ,000,000 bushels capacity, 10,000,000 
bushels of grain. The défendant knew that grain stored in the elevators 
would remain there until ordered out by the consignées, and that the 
ability of the plaintiffs to annually receive 5,000,000 bushels in ele- 
vators containing storage capacity of only one-fîfth that amount would 
dépend upon the action of the consignées. It happened that during the 
years 1886 and 1887 the grain received into the elevators from the de- 
fendant's cars remained in store so long that the plaintiffs were unable 
to receive the fuU amount they were entitled to handle under the con- 
tract. The parties contemplated that this might occur, and in their 
agreementprovided for such contingency. In considération of the prom- 
ises of the plaintiffs, and the facilities to be farnished by them to the 
défendant for the storage of grain carried by the latter to Chicago, the 
défendant agreed and Sound itself to do certain things specified in the 
contract, one of which was, that if, with a storage capacity of 1,000,000 
bushels, the plaintiffs should not be able to receive and handle 5,000,- 
000 bushels annually, and earn commissions on that basis, the défend- 
ant would pay to the plaintiffs one cent per bushel on the deficiency. 
If this is not what the parties intended, why was the word "receive" 
used as it appears in the eighth article? The meaning of the contract is 
plain enough when it is interpreted in view of the situation of the par- 
ties and the known methods of receiving, storing, and handling grain in 
elevators in Chicago. Plaintiffs are entitled to judgment for the amount 
sued for. 



Central Trust Co. of New York v. Wabash, St. L. & P. Ry. Co. 
et al., (Perry et al., Intervenors.) 

(Circuit Court, iV. D. Illinois. July 23, 1889.) 

CoMMON Carriers — Baggage— Liability for Loss. 

A common carrier which, by Us agent, receives and checks as Personal 
baggage a trunk containing jewelry, the agent linowing or having reason to 
believe that the trunk contains jewelry, and not wearing apparel, is liable for 
loss of the property to the same extent as if the trunk contained nothing but 
wearing apparel. 

In Equity. Intervening pétition of Perry Bros. 
v.39F.no.8— 27 
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R. S, TuthiU and F. C. Sale, for intexyenoia. 
G. B, B,urneit, for recéivers. 

Gbesham, J. The intervenors, Perry Çros. , are jobbers of jewelry and 
watches at Chicago. One of the firm, Arthur J. Perry, was at Spring- 
field, ÏU., with a trunk containing a stock of jewelry and watches, and, 
desiring to go to Petersburgh in the sarae state, bought a ticket for pas- 
sage over one of the lines of the Wabash Railway, then in possession of 
Humphreys and Tutt, as recéivers. The station agent, w-ho had served 
as such at the same place for more tlian 11 j^ears, chècked the trunk, 
which weighed 250 pounds, to Petersburgh as ordinary personal bag- 
gage, chàrging 25 cents for overweight, 150 pounds being the amount 
allowed to a passenger. , The nature and contents of the trunk were not 
expressly disclosed to the agent, and he niade no inquiries upon that 
subject. The trunk was three feet by two and a half, iron-bound, 
weighed 250 pounds, and was- known in the trade and to baggage-men 
as a jeweler's or commercial traveler's trunk. The évidence shows that 
the intervenors and other merchants of the same class, then and prior 
thereto sold their goods, in the main, directly from trunks transported 
from place to place over railroads, and that this road hàd, previously 
and frequently, checked and carried such trunks for the intervenors and 
others aS; personal baggage, but that the recéivers no longer permitted 
such caïriage. The train was wrecked before it reached Petersburgh, 
and the trunk and its contents were destroyed by tire. The accident 
was caused by a defectiye road-bed and rotten ties. The master to whom 
the case was referred reported that the trunk and its contents — watches 
and jewelry— were worth $8,227.42, for which amount he recommended 
an allowance, less $612, the value of the goods reseued from the wreck. 

If the station agent did not know that the trunk contained jewelry, he 
had reason to believe it did. He received it knowing that Perry was 
not entitled to hâve it carried as personal baggage. The agent did not 
believe the trunk contained wearing apparel only. It is plain from the 
évidence that he recognized it as a jeweler's trunk, and that he under- 
stood it contained a stock of jewelry. He was not, therçfore, deceived 
and the recéivers were not defrauded. Having checked the trunk by 
their agent as personal baggage, knowing, or having reason to believe, 
that it contained jewelry, the recéivers became bound to safely transport 
it to its destination, which they did not do, and they are liable for the 
damages that resulted from a breach of the contract. They sustained 
to the trunk and its contents the relation of a carrier, and they are lia- 
ble for the property destroyed by their négligence, just as if the trunk 
had contained nothing but wearing apparel, or as if they had undertaken 
to çarry it as freight. The exceptions to the master's verbose report are 
overruled, and a decree will be entered lu favor of the intervenors for 
the amount fûund due them. 
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Tw'iTCHELL ??. Grand Tetiiik,Ry,Ço. 

iOircuit Court, D. New Hampshire. August 6, 1889.y 

Masteb and Sbevant— Injurt to Employé. 

In a sqit agaiust a railroad company to recoyer damages for the death of 
an employé by a car drifting from à side track, it is erfor to submit to the 
jury the question whether the sidé track was propèrly éonstructed, and with 
ordinary care. 

At Law. Motion for new tri^l. 

Aldriçh & Remick, iMdd & ,Fletcher,sinà Mr. Frmhy^ox Tph^^^ 

Os&ian Ray, Mr. Strout, and Di-ew & Jordan, for défendant. 

CoLT, J. This is a motion for a new trial. The action was brouglit 
against the défendant railway coinpany for négligence, which resulted 
in the death of the plaintilT's intestate, Henry F Noyés, who was at, 
the time a freight conductor in the employment of the coinpany. T?he 
accident was caused by a ■collision of a freight train in charge of Noyés 
with a freight-car which had drifted from a side track. For several 
years Noyés had been in charge of the freight train which ran from Gor- 
ham, N. H., to Island Pond, Vt. , a distance of about 48 miles, and the 
accident happened at a place called "Stratford Hollow." The question 
of négligence on the part of the défendant company turned largely on 
two points, namely, the defective construction of the side track at Strat- 
ford Hollow, ând the failure of the company to employ stop-blocks or 
proper meansfor blocking the cars when upon the side track. The pre- 
siding judge, against the objection of the défendant, permitted the évi- 
dence to go to the jury on both thèse points. The presiding judge also, 
in bis charge to the jury, said: 

"Next, gentlemen, you will take up the question of whether the railroad 
company was négligent or not in the construction of the suiing at Stratford 
Hollow, and in the instruments of protection which were employed tliere. 
* * * You must say (in View, of course, that tliis happened in 1883) 
whether the siding was constructed in accordance with scientiflc railroad con- 
struction, and whether in its construction, with respect to stop-blocks, or to 
securities against a car being blown out onto the main track, the company 
exercised ordinary care." 

At the time of the trial the récent case of Tuttle v. Railway Oo., 122 
U. S. 189, 7 Sup. Ct. Rep. 1166, was not brought to the attention of 
the court. That was a suit brought by an employé against the rail- 
road company for négligence in the construction of a curve in the track 
in the yard of the company. The court, speaking through Mr. Justice 
Bradley, say s: 

"We hâve carefully read the évidence presented by the Mil of exceptions, 
and, although it appears that the curve was a veary sharp one at the place 
where the accident happened, yet we do not think that public policy requires 
the courts to lay down any rule of law to restrict a railroad company as to 
the curves it ehall use in its freight dépôts and yards, where the .safety of 
passengers and the public is not involved; much less that it should be left to 
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the varying and uncertain opinions of juriea to détermine sueh an engineer- 
ing question. For ânalogous cases as to the rightof a manufacturer tochoose 
the kind of machinery he will use in his business, see Richards v. Rough, 53 
Kich. 213, 18 N. W. Rep. 785; Hayden v. ManufacUiring Co., 29 Conn. 558. 
The interest of railroad companies themselves is so strongly in favor of easy 
curves as a means of facilitating the movement of their cars that it may well 
be left to tlie discrétion of their offlcers and engineers in what inanner to con- 
striict them for the proper transaction ôf their business in yards, etc. It 
must be a very extraordinary case, indeed, in which their discrétion in this 
matter should be interfered with in determining their obligations to their em- 
ployés. The brakemen and others employed to work in such situations must 
décide for themselves whether they will encountêr the hazards incidental 
thereto, and, if they décide to do so, they must be content to assume the 
risks. " 

In the présent case there was no question as to the siding having become 
defectiVe after its construction, but the question, as submitted to the 
jury, was whether the compahy ëxercised ordinary care in its construc- 
tion, and whether it was eonstructed according to scientilîc principles. 
Under the law as laid down by the suprême court in Tuttle v. Railway 
Co. it seems to me clear that the court committed an error, and that the 
défendant company is entitled to a new trial. Motion granted. 



ToPPAN et al. V. Tiffany Refrigeratoe Car Co. 

(Circuit Court, JT. D. Illinois. August 3, 1889.) 

Patents fok Inventions — Infrinoement. 

If the owner of a patent-right which infringes another patent licenses oth- 
ers to use his device, and furnishes to his licensees and those constructing 
his articles plans and drawings requiring the use of the prior device, without 
procuring, or intending to procure, the consent of the owner of such priot 
patent, he is an infringer, and liable in damages 

In Equity. Bill for infringement of patent. 

Bill ijy James S. Toppan and others against The Tiffany Refrigerator 
Car Company, to restrain the infringement of letters patent and for an 
accounting. 

W. Zimmerman., for complainants. 

F. A. Woodbury, for défendant. 

Gresham, J. This suit was brought by the plaintiffs as assignées ol 
letters patent No. 228,241, granted to Arnold W. Zimmerman on June 
1, 1880, against the défendant as an infringer. The patent describes and 
claims a device or mechanism for securely bolting or closing car and other 
doors, and for opening the same. The validity of the patent is not dis- 
puted, and the' invention need not be more particularly described. The 
défendant is the owner of a number of patents for improvements in refrig- 
erator cars, ahd the bUl charges that the défendant lias made, used, and 
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sold, and caused others to make, use, and seiï, refrif^erator cars snpplied 
with the Zimmerman improvement. The alleged infringins; device, in 
principle and mode of opération, is the same as the Zimmerman improve- 
ment. The real controversy in the case is one of fact. The évidence 
clearly shows that the defendant's licensees and others hâve appropri- 
ated the invention described in the plaintiffs' patent without right, and 
the only question is whether the défendant was a party to the trespasses. 
The défendant claims that since July, 1880, its sole business has been 
that of licensing others to use the improvements covered by its patents, 
which improvements relate to a refrigerator System, and bave no con- 
nection whatever with the Zimmerman invention, or the running-gear, 
brakes, bufïers, or car-cou plings; and that, if any of the licensees bave 
appropriated the Zimmerman device, they did it upon their own author- 
ity and responsibility, and that they alone are guilty as trespassers. The 
évidence, however, shows that, if the défendant did not own or use the 
refrigerator cars with the plaintiffs improvement attached to the doors, 
it furnished its licensees or car-builders with working plans and drawings 
of cars showing and requiring the Zimmerman device, and that this was 
done with no thought or expectation that the owner's consent would be 
obtained for such use. The usual decree wiil be entered in favor of the 
plaiutifip. 



CoVELL V. BOSTWICK. 
{Circuit Court, 8. D. New York. July 15, 1889.) 

Patents for Inventions— Ltcbnses — Bight to Royalties. 

Plaintiiï, the inventer of certain improvements in métal cans under patents 
dated in 1864 and 1866, and also a machine for manufacturing them, patented 
in 1867, granted to défendant the exclusive right to manufacture and sell cans 
embodying the inventions, which plaintiiï agreed to défend, and also the right* 
to use at defendant's risk the macliine, and ail improvements in such cans, 
machines, and appliances which plaintiff should invent, the défendant to pay 
a royalty for eaeh can. Plaintiff, in 1S69. obtained another patent for a ma- 
chine, and in 1871 for further improvements in the cans. Défendant manu- 
faotured cans, using the machine of 1869, and the invention of 1871-, and em- 
bodying, as the parties supposed, the invention of 1864. Keports were made 
and royalties paid until 1877, when P., the owner of a patent similar to the 
invention of 1866, sued défendant for infringement. Plaintiff took the dé- 
fense of the suit, and also brought suit against P. for caucellation of his pat- 
ent, on the ground that it interfered with plaintiffs patent of 1864. Tiie suita 
resulted in a decree against défendant for infringement of P.'s patent, and 
the dismissal of plaintiff's suit because the invention covered by plaintiffs 
patent of 1864 was for a différent invention from that of P.'s, which défend- 
ant used. Afterwards défendant discovered that the device used by him, em^ 
bodiedin plaintiff's patents, was anticipated by an earlier patent, and P. 's suit 
was oompromised for f6,000, which défendant paid, and charged to plaintiff. 
lidd that. as the défendant had had the use of ail that the parties understood 
he was tohave, he was liable for the royalties on the cans manufactured. 

Samb. 

The agreement also provided that, if plaintiff failed to maintain the valid- 
ity of any of the inventions claimed, tlie défendant should pay an équitable 
proportion of the royalty for the parts remaining valld, to be fixed by arbi- 
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; trators. SêM, that this provision did not apply. Plaintiff failed in his suit 
• againstR, not hecause of tlie invalidity of his invention, but because the 
patent djdnot cover it. Besides. the failure to maintain the validity of the 
patents in suits brought upon them would not affect the right to royalties 
whiçh had accrued before sueh failure, and défendant was protected in the 
suit by P. fay plaihtiff'B paying the amount found due. 

3. Same. 

Défendant made cans not embodying the inventions of the patents of 1864 
and 1866, but they did embody thôse of the patent of 1871 The' agreement 
only provided for the use ofthis invention on cans which should be subject 
to the payment of a royalty. Défendant reported the nuniber made, but re- 
ported them as différent from the others, and not subject to royalty. Held, 
that in thus using the invention of 1871 défendant l)eoame a tort-feasor, and 
; was not liable for royalties in an action on the contract. 

At La#. Action to recover royalties for use of patented inventions. 

William H. Arnoux, for plaintiftV ' 

Charles C. Beaman, Jr:, and Edward i^. Dickerson, for défendant. 

WheeleB) J. This cause has been tried by the court upon written 
■wa,iVer of a jury. Improveinents in sheet-metal cans, including an in- 
terior iuterloçking corner joint, were patented to Emile Peltier, August 
31, 1860, in France, and August 27, 1861, in England. Letters patent 
of the United States, No. 43,371, for such itnprovements, including a 
corner joint like that patented to Peltier, were granted to George W. 
Prince, assigner, June 28, 1864. The plaintiff was an inventer of im- 
provements in such cans, and in their manufacture, and had three pat- 
ents of the United States relating to them. One, No. 42,351, granted 
to him April 19, 1864, was for uniting the sides of such cans by an in- 
terior interlocking corner joint, and securing the heads in place by inter- 
nai grooves ; another, No. 52,972, granted to him March 6, 1866, showed 
a corner joint like that of Peltier, and covered cans having a sitîiilar joint 
uniting the bottom to the sides so as to be flush with their ends ; and an- 
other, No. 63,220, was for a soldering-machine for soldering such cans, 
granted to him March 26, 1867 He had also invented a machine for 
clamping the edges of such cans, for which he had applied for a patent. 
On March 2, 1869, he entered into an agreement in writing with the de- 
fendant, which was modified by another of December 30, 1870, by the 
terms of which he granted to the défendant the exclusive right to man- 
ufacture and sell sheet-metal cans embodying the inventions of thèse pat- 
ents, which would be those of April 19, 1864, and March 6, 1866, and 
which the plaintiff was to maintain and défend, and to use in their man- 
ufacture, and not otherwise, at the defendant's own risk, without pay- 
ment of further royalty, the soldering-machine, the machine for clamp- 
ing the edges of cans, and ail improvements in such cans and machines 
and appliances for the manufacture of cans which the plaintiff should 
invent or acquire by purchase, for a royalty of onecent per can, on which 
was to be stamped conspicuously, "Covell's Patents: April 19, 1864; 
Mar. 6, 1866." On September 21, 1869, the plaintiff obtained a patent 
for the machine for clamping the edges of cans; and on December 5, 
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1871, patent No. 121,490 was granted to him for an îinprovement in 
the corners of the heads of rectângular cans. 

The défendant commenced the manufacture under the license of 
square-cornered cans, which had an interior interlocking corner joint, 
embodying the invention of the patents of Peltier and of Prince, and was 
like the joint shown in the plaintiff's patent of March 6, 1866; and those 
made after his patent of December 5, 1871, embodied the invention of 
that patent. In the manufacture of ail of them the invention of the 
plaintiS''s patent of September 21, 1869, was employed. None of them 
had flush heads, and none of them embodied the patented invention of 
the plaintiffs patent of March 6, 1866. The parties mutually under- 
stood that the interlocking corner joint used in their manufacture was 
covered and protected by the plaintiff's patent of April 19, 1864. The 
défendant so made before April 1, 1877, 11,071,290 of thèse cans, which 
he reported to the plaintiff, and paid the royalty on, from time to time, 
according to the terms of the agreement of license. The royalties so 
paid amount to $110,712.90. At about that time the défendant com- 
menced the manufacture of round-cornered cans, which were made by 
the same machinery as the square-cornered cans, and were in ail niate- 
rial respects like them, except that the joint uniting the sides was in the 
curve of the round corner instead of at the angle of a square corner, and 
became the old and well-known joint of common stove-pipe and of tin- 
pails, instead of being the corner joint of any of thèse patents. At about 
the same time George W. Banker, who had become the owner of the pat- 
ent to Prince, commenced suit upon it against the défendant for infringe- 
ment of it by making thèse square-cornered cans. In the agreement of 
license was a clause providing that payment of royalties should be sus- 
pended during the pendency of such suit, unless the plaintifF should fur- 
nish security for refunding them in case the suit should be determined 
adversely to him. The plaintiff assumed the défense of that suit, and 
brought a cross-suit against Banker to repeal the Prince patent for al- 
leged interférence with his patent of April 19, 1864, and with his rights 
under it in bringing the suit against the défendant, but did not furnish 
security for repayment of royalties. The défendant suspended payment 
of royalties, but continued to make and report the square-cornered cans 
to the number of 1,615,983, on which he bas paid no royalty. He con- 
tinued to make the round-cornered cans, and reported them tothe plain- 
tif!', with a claira that they were not such as a royalty was to be paid 
upon, but in order that the plaintiff might know how many were made, 
and that any claim for the use of his patented inventions about them 
might be readily adjusted. The two causes proceeded to hearing under 
a stipulation that the same proofs should be used in both, and that they 
should be heard and determined together. The Peltier patent was not 
brought into that litigation, and does not appear to hâve been known to 
those concerned. It resulted in a decree for an injunction and an ao- 
count against the défendant for the infringement of Banker's patent, and 
a decree dismissing the plaintiff's bill against Banker on the ground that 
the invention of the plaintiff s patent of April 19, 1864, was of a differ- 
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ent joint from that of the Prince patent, which the défendant had used. 
Banker v. Bostviick, 3 Fed. Rep. 517. After thèse suits were so deeided 
the défendant employed counsel for himself, who diseovered the Peltier 
patent, and called the attention of counsel for the plaintiff and of Banker 
to it, and ail agreed that it was a full anticipation of the corner joints of 
the other patents. Thereupon the défendant, pursuant to an under- 
standing with the plaintiff, settled with Banker, and procured him to 
discontinue his suit for $6,000, which the défendant paid and charged 
to the plaintiff with his approval, and which was about what those con- 
cerned thought would be the expense of getting the Peltier patent into 
the litigation. The défendant made 11,581,719 of thèse round-cornered 
cans before this termination of the litigation, and reported them to the 
plaintiff, under the claim stated that they were uot subjectto the royalty 
of one cent per can. This suit is brought to recover the royalty of one 
cent per can on the square-cornered cans not paid for, atnounting to 
$16,159.83, and on the round-cornered cans, amounting to $115,817 19. 
The défendant dénies liabiiity for thèse royalties, and sets up a counter- 
claim for the royalties paid. 

The plaintiff's patent of April 19, 1864, was a prominent subject of 
the litigation with Banker. Both parties hère were parties or priviea 
to both of those suits, and the decrees in each, to the extent that they 
were final, are binding and conclusive upon both. 1 Greenl. Ev. §§ 
623, 551. The decree in Banker v. Boslwick, although made in some 
sensés on final hearing, was interlocutory merely, and did not become 
absolutely final before the suit was discontinued. The decree in Covell 
V. Banker was made npon the same considérations, and was final and 
conclusive. It established that the corner joint used by the défendant 
in the manufacture of the square-cornered cans was not covered by the 
plaintifPs patent of April 19, 1864, but was covered by the Prince pat- 
ent. Thèse cans, therefore, did not actually embody the exact inven- 
tion of either of the plaintiâ''s patents for the use of which by the terms 
of the license the royalty was to be paid. The défendant, however, 
had and enjoyed the use of thèse patents of the plaintiff for exactly 
what they mutually understood he was to hâve them for. He occupied 
a field, as of exclusive right, which they supposed the patents covered, 
under them, although they did not cover that précise field. His sit- 
uation in this respect was like that of a lesaee who should occupy and 
enjoy premises supposed to be the leased premises, but which should 
not be precisely such. That a patent or lease should fail to cover the 
invention or premises bargained for by want of description would seem 
to be no better défense to an action for royalty or rent than if it failed 
to do so by want of right or title. That raere failure of the right or 
title does not excuse payment of royalties or rent does not appear to 
be doubtful, and is not disputed in behalf of the défendant. Stott v. 
Rutherfm-d, 92 U. S. 107; Whitev. Lee, 14 Fed. Rep. 790; McKayv. Jack- 
man, 17 Fed. Rep. 641. If the licensee has what he bargained for, 
without disturbanco, he is bound to fulfill his part of the agreement. 
Marston v. Sweet, 82 N. Y. 528. The défendant has had what he bar- 
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gained for in respect to the square-cornered cans, except as to the pay- 
ment of $6,000 to Banker; and as this was donc by the défendant with 
the concurrence of the plaintiff, and the amount has been charged to 
him by the défendant with bis approval, he takes the burden of the 
disturbance upon himself, and relieves the défendant of it. If a lessee 
should become subjeet to pay rent to another for the premises oceu- 
pied, that might amount to an éviction, and relieve him from liability 
for rent to the lessor. George v. Putney, 4 Cush. 354; 1 Washb. Real 
Prop. c. 10, § 8. But if the lessor, through the lessee or otherwise, as- 
sumes that liability, and relieves the lessee from it, there is no éviction 
by that, and the liability for rent would not be thereby altered, espe- 
cially if this is donc with the concurrence of the lessee. The relations 
of a licensee are so similar that the same results would seem to follow 
like events in them. Stott v. Eutherford, 92 U. S. 107; White v. Lee, 14 
Fed. Rep. 790. 

The agreement of license contained a clause providing that the plain- 
tiff would défend the défendant against any and ail suits in conséquence 
of the use of inventions covered by thèse two patents of A[)ril 19, 1864, 
and March 6, 1866. With the assumption of the 16,000 paid to 
Banker, the plaintiff has fulfilled this obligation, even with the patents 
considered as covering ail that the parties understood them to cover. 
The agreement also contained a clause providing that, in case the de- 
fendant should be restrained by injunction from manufacturing cans 
embodying thèse inventions, the covenants therein on his part should 
be suspended until the dissolution of it. The défendant was not, how- 
ever, restrained by injunction from making thèse or any of the square- 
cornered cans, for he made theni, but he did not make them in viola- 
tion of any injunction, for they were ail made about three years before 
any injunction was ordered, and almost ail of them before any suit was 
bronght. 

The agreement also contained a further clause, which provided that, 
in case the plaintiff should fail to establish the validity of his patents 
or claim for any of the inventions covered by them, the défendant should 
pay an équitable proportion of the royalty on] y for that part which should 
remain valid and in force, to be fixed by dismterested persons to be 
chosen by the parties. The suit of Oovell v. Banker was brought upon 
the plaintiff's patent of April 19, 1864, and the bill of complaint in it 
was dismissed, not, however, because the patent was invalid, but be- 
cause Banker's patent did not interfère with it. If the "claim for" in- 
ventions mentioned in this clause would cover what the plaintiff as- 
sumed, and both he and the défendant understood it did, in respect tO' 
the corner joint used by the défendant in the manufacture of the square- 
cornered cans, as perhaps it does, then the plaintiff failed in that suit 
to establish its validity to that extent. But the plaintifPs license was 
exclusive, and this clause appears to hâve been inserted to protect the 
défendant, in the exclusive rights which he sought to acquire, from in- 
fringers and others against whom suits might be necessary. It was in. 
the nature of a covenant for quiet enjoyment, prospective in operatioii, 
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which woulcl not be broken without éviction, or what by the terms of 
the çontmct would be tautamount to pne. 4 Kent, Coinm. 471; Rawle, 
Coiv. (3d Ed.) 165. Failure to maintain the validity of the patents in 
suits brought upon them would not affect the right to royalties which 
had accrued befort^ such failure. White v. Lee, supra; B'IcKay v. Jack- 
man, supra. The right to royalties on ail thèse square-cornered cans 
had fuUy accrued before there was any failure to establigh the claim to 
the corner joint used in the manufacture of thèse cans in that suit 
brought on the patent of April 19, 1864; and that suit was not brought 
against any infringer, but to protect the défendant from a claim of in- 
fringement made against him; and as the plaintiff saves the défendant 
from the conséquences of that claim by letting the $6,000, which relief 
from it cost, be charged to him, the protection sought by that soit is 
fuUy furnished to the défendant by the plaintiff. 

In view of thèse considérations, the défendant appears to hâve had 
and enjoyed, in the making of thèse square-cornered cans, the exclusive 
use of ail the inventions which he bargained with the plaintiff for, and 
to hâve been protected in that use not only as fully as the plaintiff agreed 
to protect him, but as fully as he could be protected. Upon this he ap- 
pears to be bound to pay the agreed royalty, of one cent per can, on 
them, in fulfillment of the agreeraent ,n respect to them on bis part. 
A fortiori he is not entitled to recover back the royalties already paid on 
the same kind of cans, made previously to thèse. 

The round-cornered cans did not embody any of the inventions of 
•either of the patents of April 19, 1864, or of March 6, 1866, for the 
use of which the royalty was to be paid. They had stamped on them 
when made: "CoveH's Patents: Mar. 6, 1866; Dec. 5, 1871." This 
would be some évidence that they were made under the patent of March 
6, 1866, as well as under that of December 5, 1871; but this would not 
be conclusive of that fact, against other évidence clearly to the contrary. 
The number of them was reported to the plaintiff, but not as of cans 
on which the royalty of 1 cent per can was to be paid. In Pope v. 
Owdey, 27 Fed. Rep. 100, cited for the plaintiff, the reports appear to 
hâve been absolute of machines as subject to the royalty. Thèse cir- 
xîumstances do not bind the défendant to the contrary of the fact that 
thèse cans were not within those patents. Neither did the parties mutu- 
ally understand that the patent of April 19, 1864, would cover the side 
.seams of thèse cans, as was the case with the corner joint of the square- 
cornered cans. They had no mutual understanding about that seara. 
When it first appeared in the cans, the défendant reported them as dif- 
férent from the others, and subject to doubt about the royalty. The 
plaintiff is not shown to hâve ever dissented from this. The dontt does 
not appear to bave been removed, nor any understanding as to thèse 
cans to hâve been arrived at. The défendant did not use the inventions 
of thèse patents for which royalties were to be paid about thèse cans at 
ail, and did not hâve any thing in that behalf for which he had bargained 
and agreed to pay the royalty, of one cent per can. He was to pay ibr 
euch occupation and enjoyment of the field of invention of thèse pat^ 
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ents as he should hâve, but in the making of thèse cans he has not had 
any. The estoppels in alease relate only to the leased premises. Knapp 
V. Marlboro, 34 Vt. 235: In White v. Lee, supra, a decree for license 
fées appears to hâve been refused because the patent did not cover what 
was practiced; and in Pope v. Owsley, supra, Blodgett, J., says the 
question left open for the défendant in such a case "is whether the ma- 
chines made by them arewithin the terms of theclaims in the patents." 
Thèse cans are not within the claims of thèse patents. They did em- 
body, however, the inventions of the patent of December5, 1871, and 
that of the patent of September 21 , 1869, was employed in their manu- 
facture. By the terms of the agreement the défendant was granted the 
right to use the inventions of thèse patents ouly^^about the cans which 
should be subject to the payment of royalties. The counsel for the 
plaintiff insists that, as the défendant had no right to use them except 
about cans for which royalties should be paid, the use of them by him 
about cans would give the right to the royalties on them. But that 
would put the use of the inventions of thèse collatéral and merely inci- 
dental patents on an equality with those of the two main and principal 
ones for only which royalties were agreed to be paid, and take it mate- 
rially beyond the agreement of the parties. The contract not only 
makes no provision for such of thèse inventions, but expressly prohibits 
it. The clause relating tb fixing an équitable proportion of royalty by 
arbitration does not extend to such use. That seems to apply only to 
the use of the remainder, when the défendant should be deprived by 
adverse décision of the exclusive use of part of the inventions for which 
royalties were to be paid. The défendant was not deprived of any part 
of such exclusive use in the manufacture of thèse cans. He voluntarily 
made thèse cans without embodying in them any of the inventions for 
which he was to pay royalty. In using thèse other inventions about 
thèse cans he took them beyond where he had any right to take them. 
He thereby became a tort-feasor, and liable as such only, and not upon 
the contract. Story, Bailm. § 413; Homer v. Thwing, 3 Pick. 492; 
Towne v. Wiley, 23 Vt. 355. The défendant showed by reportiug thèse 
cans to the plaintiff, as he did, that he did not intend to appropriate 
any of thèse inventions to bis own use inavoidance of liability therefor, 
and that he did intend to raake just compensation therefor; but that did 
not bring the use within the terms of the contract already made, nor 
constitute any new contract which can be enforced hère. The liability 
for that use of thèse inventions appears to be whoUy without the scope 
of this action. 

The resuit of thèse considérations is that the plaintiff is entitled to re- 
cover only the royalty on the 1,615,983 square-cornered cans not paid 
for, amounting to $16,169.83, after deducting the $6,000 charged by 
the défendant to the plaintiff, with interest. The contract does not pro- 
vide for interest on the royalties. Banker's suit was pending till it was 
discontinuéd by the settlement on November 6, 1880. The payment 
of thèse royalties was properly suspended till that time. After that 
they were due, and would bear interest. The payment of the $6,000 
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was made then, and should be deducted as of that time. The baknee 
is $10,159.83, onwhich theinteresttothe time of judgmentis^SjSéS.SSj- 
in ail, $15,405.6G. Let judgment be entered for the plaintifï for $15,- 
405.66. 



The Barracouia.' 

Brandow V. The Barracouta. 

{District Court, E. D. New York. June 28, 1889.) 

Shipping— LiABii;iTT op Vessbl fob Toht. 

Liibelant, while in the pilot-house of a tug lying along-side a steamer was 
injured in the ear by the concussion of a cannon, fired aboard the steam-ship 
to indicate her departure for sea. Heli, that the steam-ship was liaWe for 
such injury. For négligence in ship's work, the ship herself is liablc. 

In Admiralty. 

Action against the steam-ship Barracouta for personal injuries. 

Wilcox, Adams & Macklin, forlibelant. 

Wing, Shovdy & Putnam, for the Barracouta. 

Benedict, J. This is an action brought by George Brandow, a pilot 
of a tug-boat, to recover of the steam-ship Barracouta for personal inju- 
ries received by him under the following circunistances : The steam- 
ship Barracouta, bound to sea, was being taken out from her pier in the 
East river by a tug-boat of which the libelant was pilot. The tug-boat 
was fast on the port side of the vessel as she went out, her pilot-house 
being just about opposite the muzzle of a small cannon kept on the forward 
part of the ship for ship's purposes. While in this position, and without 
notice, so far as appears from the évidence, this cannon was fired as a 
signal of the ship's departure on her voyage. The effect of firing the 
cannon when the pilot-house of the tug was so nearly opposite and close 
at hand was to burst several Windows in the pilot-house, and to inflict 
upon the pilot standing in the pilot-house at his wheel a severe shock. 
From that time for some two weeks painful sensations in the ear which 
had been exposed to the cannon were experienced by the pilot, and then 
an abscess appeared in the ear, and the drum of the ear was found to be 
perforated, from which it would seem permanent injury to the libelant'a 
heariug bas resulted. 

I ani of the opinion that négligence on the part of the vessel is shown, 
m that the cannon, small as it was, was fired while the pilot-house of 
the tug was so near to its muzzle. The statement of the master of the 
steamer, that he supposed be should bave to pay for the glass, confirms 
this conclusion. The breaking of the glass also points to the same coii- 

' Reported by Edward G. Benedict, Esq.., of the New York bar. 
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clusion. I am also inclined to the opinion that the évidence is snfficient 
to warrant a conclusion that the injury to the libelant's ear was caused 
by the concussion of the air, produced by the firing of the cannon. The 
libelant testifies that from the time the cannon was fired he experienced 
unpleasant sensations in his ear, and I see no reason to doubt the truth 
of his statement. ïhis indicates that the abscess whioh some two weeks 
afterwards formed in the ear was the resuit of an injury to the ear caused 
by the firing of the cannon. No previous difEculty in that organ had 
been experienced, nor was it otherwise exposed to injury. To the same 
efféct is the médical testimony. That the ship herself is liable to con- 
demnation for the damage so caused I cannot doubt. The cannon was 
fired by the boatswain of the ship, in the ordinary routine of ship's duty. 
It raay not hâve been necessary to the navigation of the ship to tire the 
cannon, but firing the cannon was incident to her navigation. It was 
the ship's notice of her departure with the mail on a voyage to sea. For 
négligence in ship's work the ship herself is liable. As to the araount 
to be awarded as damages, let the testimony be taken before a commis- 
doner, and the sanie reported with his opinion. 



The Scotia.^ 

United States v. The Scotia. 

{District Court, E. D. New York. July 3, 1889.) 

1. Admiiîalty— Violation or Passengeb Act. 

The provisions of section 1 of the passenger act of August 3, 1883, cannot be 
enforcçd against the master of a vessel by a civil proceeding in admiralty. 

2. Same— Pleading. 

In a proceeding against a vessel; under the passenger act of 1883, to recover 
a penalty for carrying an excess ot passengers, it is not necessary, in order 
to create a liability on the part of the vessel, to allège and prove that in a 
criminal proceeding instituted under the statute the master bas been con- 
victed, and a fine imposed upon him equal to the sum claimed against the 
vessel. 

In Admiralty, 

On exceptions to lihel against the steam-ship Scotia and her master 
for carrying excess of passengers. 

M. D. WUber, U. S. Atty., for libelant. 
R. D. Bmedict, for the steam-ship. 

Benedict, J. This case cornes before the court upon exceptions to 
the libel. The libel is plainly defective in that it fails to disclose what 
statute of the United States is relied upon . This defect may be amended. 

' Eeported by Edward G. Benedict, Esq., of the New York bar. 
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Treatihg the litèl as if amended by setting up the first and thirteenfh 
sections of the passengér act of Aùgust 2, 1882, as thé provisions of 
statu te relied upôn, there remain the third and fourth exceptions to the 
libel tàken by the master. Thèse exceptions présent the question whether 
the provisions of the first section of the act of 1882 can be enforced 
against the iûàster of a vessel by a civil proceeding. The présent is a 
civil proceeding in admiralty, and inùst, of course, be dismissed as to 
thé master if by the sta,tute the acts charged against the master consti- 
tute a criminal offense iinder the statute. On this poiiit it is sufïieient 
to refer to the words of the statute in question, where it is declared that, 
if the master of the vessel commits the aèts hère charged, "he shall be 
guilty of a misdemeanor, and fined fiffy dollars for each passenger in 
exceSS, and may also be imprisoned not exceéding six months." This 
lariguage is too précise to permit it to be contended that the' statute can 
be enforced against the master by a civil proceeding like the prescrit. 
The exceptions of the master to the libel must therefore be allowed, and 
the libèl dismissed as to him. 

It remains to be determined, ttpon the exceptions taken by the 
owners, whether the libel can be maintained as against the vessel. 
The libel being taken to aver a carriage by the steam-ship Scotia 
of 29 passengers in excess of the nuniber allowed to be carried by 
the first section of the act of 1882, and also to aver that by virtue 
of the thirteenth section of the act a lien attached to the ship for 
an amount equal to $50 for each of said passengers, to-wit, the sum of 
$1,450, the objection is raised by the claimants' exceptions that the 
libel is fatally defective, because it omits to set forth that the master of 
the steam-ship, bas heen tried and convicted for the carrying of such 
passengers, and in such criminal proceeding fined in the sum of $1,450. 
While it must be admitted that the language employed in framing the 
thirteenth section of the act is poorly adapted to carry into efiect the 
design indicated, still T incline to the opinion that it can be held suffi- 
cient for that purpose. Looking at the theory upon which the act of 
1882 is framed, each section of the act may be taken as a statute by ifc- 
self. In this instance the libel is tp be taken as framed under the first 
section, by which section a definite fine of $50 for each passenger in ex- 
cess is required to be imposed by the court on the master upon bis be- 
ing convicted of having donc the acts forbidden. This provision is 
supplemented by the provision in the thirteenth section, a provision ap- 
plicable to ail the sections of the statute, lybere it is provided "that the 
amount of the several fines and penalties imposèd by any section of this 
act upon the master of any steam-ship * * * for any violation of 
the provisions of this act shall be liens upon siich vessel, and such ves- 
sel may be libeled therefor in any circuit or district court of the United 
'States where such vessel shàll arrive or départ." Upon this language it 
bas been ar^ued that the statute requires allégation and proof of a con- 
viction of thé master in a criminal proceeding and the imposition upon 
him of a fine equal to the sum daimed to create a liability on the part 
of the vessel. But it will be observed that the statiate does not speak of 
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fines imposed by the court. The words are, "imjposed by any section 
of this aet." The intent of the statute is to create a lien upon the vessel 
for the amount of any fine permitted by any section of the act to be 
imposed upon the master in case of his conviction in a criminal proceed- 
ing. If this be not the true construction, the resuit would follow that 
ail that would be necessary; to charge the vessel herself would be to 
aver and prove the conviction and sentence of the master. A conviction 
of the master might be had upon the master's plea of guilty in a pro- 
ceeding to which the owners would be no party, and under the con- 
struction Gontended for by the owners would render the owners of the 
ship, through their vessel, liable to a fine without any opportunity on 
their part to contest the facts. In view of such a result, I think the 
statute must be construed as permitting the vessel herself to be proceeded 
Bgainst in admiralty as if personally responsible, and subject to be fined 
upon proof of acts done by her master which are forbidden by the stat- 
ute, and permit him to be fined when the proceeding is against him. 
Upon amendment of the libel, as suggested, within 10 days, the excep- 
tions to the libel in behalf of the claimants will be overruled; otherwise 
they are allowed. 



Chubb v. Hamburg-Ameeican Packet Co.* 

{Dîstnei Court, E. J). New York. June 24, 1889.) 

Admiralty — Jurisdiction. 

Libelant is an American citizen, who sues as assignée of the owners of the 
British ship A., and the action is brought to recover damages caused by a col- 
lision in the English channel between the A. and the German steamer B. The 
steamer bas never been in the United Btates, none of her witnesaes are hère, 
and her owner asliS the court, on the above facts, to décline to entertain ju- 
risdiction of the action. The owner of the German steamer has been requested, 
and has refused, to appear in an action instituted against bim in a British 
court. Held, assuming, but not deciding, that it is compétent for a court 
of admiralty, in its discrétion, to décline to entertain jurisdiction of a cause 
of collision on the high seas where ail the parties are foreiçners, this case' pré- 
sents no grounds on which the court should so décline jurisdiction. 

In Admiralty. On motion that the court décline to entertain juris- 
diction. 

Goodrich, Deady & Goodrich and R. D. Benedid, for libelant. 
Butler, StiUmam, & Hubbard, for the Borussia. 

Benemct, J. This is an action brought to recover for damages caused 
to the British ship Astrâcana, by a collision that occurred in the British 
channel between that ship and the steamer Borussia. The ship Astrâ- 
cana was an English vessel, owned by English subjeets, and the steamer 
Borussia was a German vessel, owned by the défendant. The libelant 
is an American citizen, who sues as assignée of the English owners of the 

•Reported by Edward G. Benedlot, Esq., of the New Yorli bar. 
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Astracana. The défendant has appeared in the action. No testimony 
has been taken on either side, and now the défendant requests this court 
to décline jurisdiction. That this court has jurisdiction to adjudicate 
the rights of thèse parties arising out of the collision in question is not 
denied, but it is contended thàt there are ciroumstances which should 
impel the court in the exercise of its discrétion to décline to exercise that 
jurisdiction. The facts put forth in support of the application are that 
the steamer Borussia has never been in the United States; that none of 
the witiiesses to be called in the cause are in the United States; and the 
injured vessel was a British ship. Upon thèse facts it is contended by 
the défendant that to require him to try the cause in the United States, 
under sùch ciroumstances, would impose hardship upon him without 
cause. In opposition it is shown that the défendant has been requested 
to appear in an action instituted against him in a British court for the 
same cause of action , and has refused so to do, from which it is implied 
that it is not possible for the libelant to secure jurisdiction of the défend- 
ant in a British court. It is évident, therefore, that a refusai by this 
court to entertain jurisdiction of this cause is équivalent to requiring the 
cause to be tried in Germany, and the question, then, is whether justice 
requires that the question of the liability of the German ship for the loss 
of this English vessel in a collision on the high seas shall be adjudicated 
in Germany. Assuming, but not deciding, that it is compétent for a 
court of admiralty, in the exercise of its discrétion, to décline to enter- 
tain jurisdiction of a cause of collision arising on the high seas, when ail 
the parties are foreigners, I am unable to see any good ground upon 
which to décline the jurisdiction in a cause like this. The inability of 
the English courts to acquire jurisdiction of the défendant in behalf of 
the English owners of the Astracana affords no ground upon which to 
ask this court to décline a jurisdiction over the défendant which the lawa 
of this country enables it to acquire. I see no hardship upon the défend- 
ant in compelling him to meet the libelant's deniand in the courts of the 
United States. It is true, their witnesses to this collision are not hère; 
neither are the libelant's witnesses in Germany. To transmit the libel- 
ant to Germany would therefore impose as great a hardship upon the 
other side as would follow by retaining the cause. The défendant has a 
regular agent hère, and runs a line of steamers to this port. Moreover, 
the gênerai rule is that when there is a choice of forums the libelant has 
the right of choice. To grant thedefendant's application in this case 
would be to give to the défendant the right of choice. Still further, the 
libelant is an American citizen, and if, as contended in behalf of the de- 
fendant, the cause of action was assigned to him for the mère purpose 
of facilitating a resort to the courts of the United States, still thé fact re- 
mains that the party seeking the intervention of this court is an Ameri- 
can citizen. That fact alone seems sufficient to require the court to re- 
tain the cause. ■ The motion is denied. 



UNITED STATES r. SHAW. 433 

United States v. Shaw et al. 

{Circuit Court, S. D. Oeorgia, E. D. January 15, 1889.) 

1. FEDERAL Courts — Jurisdiction— Amotjnt. 

The limitation as to amount in a controversy necessary to give the circuit 
court jurisdiction, flxed by section 1 of the act of March 8, 1887, (24 St. at 
Large,) does not apply to suits in which the United States is plaintif! or peti- 
tioner. 

3, Samb — Statutbs — Repbal. 

The old law embraced in section 629, Rev. St., gave jurisdiction of ail suits 
at common law and in equity where the United States are plaintiffs or peti- 
tioners, and it also contained an indépendant spécial clause, giving jurisdic- 
tion of ail suits arising under the revenue, interna! revenue, or postal laws. 
The act of March 3, 1887, conlerred jurisdiction of ail suits at common law or 
in equity where the United States are plaintiffs or petitioners, without référ- 
ence to said spécial subjects. It is liehl, that the latter provision does not re- 
peal by implication the grant of jurisdiction over the spécial subjects men- 
tioned in the independent clause of the original statute. 

3. Same — Actions by Government. 

It is a settled policy on the part of the United States to have its légal rights 
determined in its own courts,— a policy founded upon sound and vital reasons. 

4. Samb— Phesumptions. 

The right to sue in its own courts, having once attached, becomes a prérog- 
ative right, and congress will not be presumed to intend to deprive the goy- 
erm^nt of such right, unless the intention appears in plain and unambiguous 
terms. 

5. Statutes — Construction. 

When, under one of two possible constructions, a statute would divest the 
public of a right, violate a principle of settled polic}^ and avoid the methods 
of procédure which have been clearly indicated by many acts of previous 
législation, in such case, if there is doubt about the proper construction, the 
doubt ahould be resolved in favor of the government. 

{Sylîabu^ by the Court.) 

At Law. 

Du Pont Guerry, for the Unitea States. 

John M. Guenard and Denviark & Adams, for défendants. 

Speee, J. This is a suit upon a postmaster's bond. It appears upon 
the face of the déclaration that the amount in controversy is less than 
$2,000. Défendants demur to the déclaration, and move to dismiss 
the suit for want of jurisdiction. Counsel for défendants contend that 
jf there is any jurisdiction to try this cause, it must be found in some 
act of congress now of force expressly conterring that jurisdiction upon 
this particular court; that where congress has not expressly conferred 
upon the courts the entire judicial power inhérent in the government 
under the constitution, the jurisdiction of the court is limited to the 
express grant, and may not be helped by the residual ungranted powers 
that may be found in the constitution. In support of this position they 
rely upon the foUowing authorities: Kempe v. Kennedy, 5 Cranch, 185; 
Kennedy v. Bank, 8 How. 611; Ex parte Watkins, 3 Pet. 207; Mcintire v. 
Wood, 7 Cranch, 506; Kendall v. U. S., 12 Pet. 616; Cary v. Curtis, 3 
v.39F.no.9— 28 
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How. 245; Oshom v. Banh, 9 Wheat. 738. They further contend that 
the aot vil' congress of Marçh 3, 1887, (24 St. at Large, 552,) undertook 
to define and détermine the jurisdiction of the circuit courts over ail suits 
of a civil nature at cornmon law or in equity in whieh the United States 
are plaintiffs or petitioners, and therefore by implication repealed ail 
previous acts of congress conferring jurisdiction of the same subject-mat- 
ter, and they cite Kùig v. Cornell, 106 U. S. 396, 1 Sup. Ct. Rep. 312. 
They contend that this act conféra upon the circuit court jurisdiction only 
of such suits as involve a corltroversy in which the inatter in dispute ex- 
ceeds, exclusive of interest and costs, the sum or value of $2,000, and 
they insist that this court has no jurisdiction of the case at bar. In 
support of the position that the jurisdictional lirait as to amount in a 
gênerai ;Statute applies as well to suitS brought by the government as by 
individuals, they cite the following authorities: U. S. v. Hill, 123 U S. 
681, .8 Sup. Ct. Rep. 308; Wâlke)- v. C/. S., 4 Wall. 163; Ross v. Prentm, 
3 Hôw. 771; Gruner v. U. S., U How. 163. There can be no doubt 
that the authorities cited by défendants' counsel are controlling in settle- 
ment of the questions they treat, but they are not applicable to the case 
at bar. In the lirst place, it is far from clear that the jurisdiction ex- 
pressly conferred by the act of March 3, 1887, where the United States 
is plaintiffor petitioner, is limited in any sensé by the amount in con- 
troversy. If we turn to the act of March 3, 1875, of which this act is 
an amendment, we will find that the limitation as to amount précèdes 
the clauses conferring jurisdiction over the spécial subjects therein de- 
fined in the following order: It recites, first, that the circuit court shall 
hâve juiisdiction of ail suits of a civil nature at common law or in equity, 
"where the matter in dispute exceeds, exclusive of costs, the sum or 
value of tive hundred dollars." Then folio w spécifications of the sub- 
ject-matters, to-wit, fédéral questions, "or" government suits, "or" citi- 
zenship, "or" land grants, "or" suits of aliens. 

It appears, then, that in the act of 1875 the grammatical structure 
of the section required that the limitation as to amount should apply 
to each class of suits specified. But the structure of the section as 
amended by the act of March 3, 1887, is very différent. This act re- 
cites that the circuit court shall hâve jurisdiction of ail suits of a civil 
nature at common law or in equity, "where the matter in dispute exceeds, 
exclusive of interest and costs, the sum or value of two thousand dollars, 
and arising under the constitution," etc., "or" "in which the United 
States are plaintiffs or petitioners," "or" " in which there shall be a con- 
troversy betwéen citizens of différent states, in which the matter in dis- 
pute exceeds, exclusive of interest and costs, the sum or value aforesaid," 
"or" land grants, "or" suits of aliens, where the matter in dispute, ex- 
ceeds, etc. By rèpeating the limitation clause as to amount after each 
claSs saVe one, and omitting.it after the clause conferring jurisdiction 
over government suits, congress evidently intended to remove the doubt 
which might hâve been evoked by the language of the act of 1875, and 
to make it plain that the government could sue in the circuit court, with- 
oUt regard to' the amount in contre versy. The same reasoning would 
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inevîtably induce the conclusion that the limitation as to amount does 
not apply to land-grant suits, were it not for another provision in a dif- 
férent section of the aet in regard to land-grant suits, which it is unnec- 
essary to discuss hère. See Spear, Rem. Causes, § 21. Agaiu, ifwe 
look to the judiciary act of 1789, as codified in section 629, Rev. St., 
we find that ample provision was made for suits by the government. 
Thus it was provided that where the United States are plaintifi's or peti- 
tioners, the circuit courts shall hâve jurisdiction of ail suits at commou 
law, without regard to amount, and of ail suits in equity where the mat- 
ter in dispute, exclusive of interest and costs, exceeds the sum or value 
of $500. Subsections 2, 3, § 629, Rev. St. And besides thèse provis- 
ions there is a separate and independent clause granting jurisdiction 
without. r^ard to amount of ail suits at law or in equity arising under 
the revenue, internai revenue, or postal laws, exceptiug suits for penal- 
ties and forfeitures, and excepting, also, admiralty causes. Subsection 
4, § 629, Rev. St. As the law then existed, there can be no doubt that 
the government could hâve maintained a suit, either at common law or 
in equity, arising under the revenue, internai revenue, or postal laws, 
without regard to amount, under the express provisions of subdivision 4, 
and whoUy independent of the jurisdiction granted, or limitation as to 
amount Gontained in subdivisions 2, 3, § 6,29, Rev. St. Therefore, 
whether the .provision in the act of March 3, 1887, giving jurisdiction 
of ail suits of a civil nature at common law or in equity in which the 
.United States are plaintiffs or petitioners, enlarges the jurisdiction by re- 
moving the limitation as to amount in equity causes, to-wit, $500, or 
whether the provision raised the limitation as to amount to $2,000, both 
in common-law and in equity suits brought by the government, in ei- 
ther case, the provision embraced Only the subject-matter contained.in 
subdivisions 2, 3, § 629, Rev. St., viz., suits at law or in equity in which 
the United States are plaintiffs or petitioners- It could not, therefore, 
be held to repeal by implication the jurisdiction over the spécial sub- 
ject-matter provided for by subdivision 4 of the same section, to-wit, 
postal suits, etc. Hess v. Reynolds, 113 U. S. 73, 5 Sup. Ct. Rep. 377; 
Venable v. Richards, 105 U, S, 636. Again, when we look to the pro- 
visions of the constitution, the judiciary act of 1789, the subséquent 
amendatory statutes, the acts organizing the court of claims, and mauy 
other statutes bearing upon the question, we find a settled policy on the 
part of the United States to hâve its eontroversies determined in its own 
courts, — a policy founded upon Sound and substantial reasons, vital to 
its governmental powers. The right, once attached, becomes a préroga- 
tive of the government, and an act of congress will not be construed to 
surrender such right, "except by spécial and particular words." Jones 
V. U. S.,1 Ct. Cl. 383. 

It was insisted in the argument for défendants that the district court 
is by section 563, Rev. St., giveu jurisdiction of ail suits at common law 
brought by the United States, and of ail causes of action arising under 
the postal laws, without regard to the amount in controversy, and that con- 
gress may well be presumed to hâve intended by the act of March 3, 1887 , 
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to relieve the circuit court of such cases. It is undoubtedly true, if it be 
cohceded that the right ofthe government to sue must be expressly con- 
ferred, and that the act of March 3, 1887, raised the jurisdictional limit 
as to amount in ail government suits in the circuit court to $2,000, that 
there would be a very large class of suits in equity over which neither 
the circuit nor the district courts would bave jurisdiction, and the gov- 
ernment would be compelled to resort to the state courts to assert its 
rights. This foUows, for, except in suits under the postal laws, orto en- 
force a lien upon real estate under the internai revenue laws, the district 
court is given, by section 568, Rev. St., no equity jurisdiction in suits 
brought by the United States. 

Could it hâve been the intention of congress to repeal the pre-existing 
laws npon this subject by implication, and force the government to re- 
Ijnquish ail rights, or sue in the state courts in so large a class of cases, 
or in any case? This court can never concède such a proposition. Con- 
gress wil' not be presumed to bave intended to deprive the government 
of such a right, unless the intention is expressed in plain and unequivo- 
cal words. The rule in regard to the repeal of a statute by implication 
does not hâve the same application to the government as to an individ- 
ual. "Where an act of parliament is made for the public good, the ad- 
vancement of religion and justice, and to prevent injury and vvrong, the 
king shall be bound by such act, though not particularly named therein. 
But where a statute is gênerai, and thereby any prérogative, right, title, 
or interest is divested, or taken from the king, in such case he shall not 
be bound, unless the statute is made by express words to extend to him." 
Bac. Abr. tit. "Prérogative" E. 5; U. S. v. Knight, 14 Pet. 301; Pinkv. 
O'Neil, 106 U. S. 272, 1 Sup. Ct. Rep. 325; Green v. U. S. 9 Wall. 655: 
U. S. V. Herrm, 20 Wall. 251 ; Bank v. U. S., 19 Wall. 228. The prin- 
ciples involved in thèse propositions are the same. And when a statute 
which proposes to regulate proceedings in suits, is gênerai, and by a 
doubtful application of its terms to government suits would divest the 
public of rights, and violate a principle of public policy, and would make 
provisions contrary to the policj' which the government bas indicated by 
many acts of previous législation, in such case the statute ought not to be 
construed to impair the settled prérogatives of the government. U. S. v. 
Knight, supra. It follows, therefore, if there is any doubt as to whether 
the limitation as to amount in the act of March 3, 1887, was intended 
to apply to suits brought by the government, it ought to be construed not 
to apply. Indeed, it bas been held that without any act of congress for 
the purpose, wherever the United States bave rights which ought to be pre- 
served, and for which an individual, under similar circumstances, could 
maintain an ordinary civil action, the United States may maintain its 
rights by such a suit brought in its own name, at least in some court. 
U. S. v. Bark&r, 1 Paine, 156. And this court is ofthe opinion that when 
the government bas definitely acquired the right to sue in any of its 
courts exercising gênerai judicial power, this right will be held perma- 
nent in its character, and will be maintained, subject only to such express 
and distinct limitations as congress may thereafter impose. Such rightis 
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not affected by implication, save in those gênerai statu tes regulating pro- 
cédure which do not divest the public of any right, and do not violate 
any prineiple of public policy. The demurrer is overruled. 



BODEMTJLLER V. UnITED StATES. 
{District Court, W. D. Louisiana. January, 1889.) 

1. ClAIMS AGAINST UNITED StATBS — FRENCH SPOLIATION — TO WhOM ACTIOI! 

Accrues. 

A claim of a citizen of France against the United States for cotton talien 
during the civil war was. under a treatj' between the two nations, submitted 
to a commission for adjudication, by his widow and administratrix. The com- 
mission found and reported thesum due, but withheldone-sixthof the amouni 
for the reason that one of the three heirs of the claimant was an American 
citizen, whereupon the heir sued the United States for her portion so with- 
held. Ileld, that plaintiH had no cause of action, as, if any existed, it ac- 
crued to the administratrix. 
3. Same— Whbn French Government not Liable. 

The cause of action for such demand is not against the French government, 
as it received no money under the award for plaintiflE's benefit. 

3. Same — Jurisdiction of District Court. 

After the commission had passed upon the claim it was no longer a "wai 
claim," and the district court has jurisdiction of an action for ils recovery. 

4. Same — Awabd of Commission — Rbs Adjudicata. 

The award does not render the plaintiflE's demand res adjudicata, as her 
cause of action was never submitted to the commission. 

At Law. 

Action by Rosalie E. Bodemiiller against the United States, for money 
alleged to be due her as one of the heirs of her father's succession. 

Alex. Porter Morse, Henry L. Garland, L. Dupre, aud George A. King, 
for plaintitï. 

M. S. Jones, Dist. Atty. 

BoARMAN, J. This case was submitted in pursuance of the act March 
3, 1888, which provides for suits against the government in certain cases. 
The facts show as follows: Jean Prevot, at the time of his death in Lou- 
isiana, was a French citizen. He left a widow, born in France, and 
three children, born in Louisiana. When he died he had a claim against 
the United States for $4,695.94. In 1884, the widow, Teressa Prevot, 
was appointed in the probate cotirt of Louisiana, and qualified as ad- 
ministratrix of the deceased husband's succession. Among the property 
of the deceased was inventoried the claim of $4,695.94 against the gov- 
ernment. The administratrix successfully prosecuted said claim before 
the French-American commission, which was provided for in a treaty 
made in 1880 between the United States and the French republic. That 
commission, composed as it was of one citizen of France, one of Brazil, 
and one of the United States, in passing upon said claim, made the fol- 
io wing award: 
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""We allow the daim at the sura of $2,020.94. Mrs. Bodemiiller's husbanct 
appears to hâve been natnralized, to hâve voted, and held office, and we think 
was an American citizen. As her nationality folio ws that of her husband, 
we hâve deducted one-sixth of the sum otherwise allowed, leaving #2,020.94, 
allowed as above; the $2,020.94 beaiing interest at 6 per cent, fiom May 1, 
1863. Signed," etc. 

Mrs. BodemûUer, plaintiff in this suit, is now a widow, and is oneof 
the three children of the deceàsed Jean Prerot. Her husband, at the 
time of the award, was a naturalized citizen of the United States. Jean 
Prevot's claim was for cotton taken from him during the war. On his 
claim of $4,695.94 the sum of $2,425.15 was allowed as due him by the 
government. From this sum $404.18 — one-sixth of the whole amount 
allowed by the commission — was deducted, because, as the commission 
said, one of the three heirs of Jean Prevot — the plaintiff, Mrs. Bodemul- 
1er — hâd married a citizen oî the United States. The sum , $2,020, which 
was left after said déduction, was paid to the administratrix. Neither 
of the parents of the plaintiff herein were naturalized citizens. On this 
statement of facts the government dénies the jtirisdiction of the court, 
on the folio wing grounds: (1) Because plaintiff now sues on a claim 
growing out of the late civil war, — the claim being one known as a "war 
claim;" (2) because the claim sued on has been rejected by a commis- 
sion having jUrisdiction to hear and finally détermine such claims; (3) 
because the action of the plaintiff, if she has any action, is against the 
French government. 

The claim successfully prosecuted by the administratrix for Prevot's 
succession, was, before it was liquidated and allowed by the commission, 
a "war claim;" but it is by no means clear that the cause of action now 
presented by the plaintiff is inhérent in a war claim. Historically it 
may be said to liave grown out of such a claim, but proxiaiately her de- 
mand will be siistained or denied in accordance with the view the court 
may hâve as to the action and jurisdictional power of the commission in 
deducting one-sixth of the amount allowed the succession in this award 
herein stated, because the plaintiff, Mrs. Bodemûller, one of the heirs to 
the succession, was hot, because of her marriage to a naturalized citizen, 
entitled to her share of the amount found to be due by the government 
to said succession. This suggestion as to the cause of action shown in 
plaintifî's petitibn is suppôrted by the fact that the court in disposing of 
her suit on its merits will not be called on under any décision it may 
liiake to hear évidence of any kind' touching the origin, right, or Value of 
the claim or dëbt which the government incurred in favor of the French 
citizen, Jean Prevot, by taking his cotton during the war. The cause of 
action, as shown by the pétition, grows out of, or is inhérent in, the fact 
established by the finding ofthe commission, that défendant wrongfully 
withholds from this plaintiff a sum of money awarded to the succession 
of her deceàsed father. The claim, so long as it remained in an unliq- 
uidated condition, was a "war claim," growing out ofthe war; but the 
bbligatioti now sought to be judicially enforced against the government ia 
for a sum of money the recovery of which cannot be said to dépend in 



BODEMULLEE V. UNITED STATES. 439 

any way on the validity or invalidity of a " war claim." The creditor in 
w'hose favorthe obligation was iucurred by the government will recovei", 
if at ail, in this suit because of the unauthorized acts of the domniission 
who liquidated Prevot's claim, in causing the governtnent, agàinst whom 
their avvard was made in favor of Prevot's succession, to withhôld a part 
of the award, 

The power of the commission in dedncting the sum which in their 
opinion belonged to Mrs. Bodemûller as one of the thfee heirs of the 
deceased was of the highest judicial kind. Granting that congress did 
not exceed its constitutional power in vesting the commission, composed 
as it was of two subjects of foreign governments, with such judicial power 
as would authorize it to interpret and give judicial efFect to the domestie 
or probate laws of Louisiana in the distribution of money paid or to be 
paid to Prevot's succession, it does not appear that the plaintifï in this 
suit ever submitted her cause of action upon which she now makes her 
demand. It cannot be said that plaintiff in her capacity as one of the 
three heirs to her father's succession was so represented by the adminis- 
tratrix as to make the commission's award, and the unwarranted déduc- 
tion made by it on the sum allowed to the succession, rcs adjudicata as 
to her. 

The cause of action set up in this suit, in whomsoever it may prove 
to be, is not against the French republic, to whom it is not shown that 
any money was paid by the United States for the plaintiff herein. 

Having overruled the exceptions to the jurisdiction, as well as the ex- 
ceptions of a peremptory kind filed by the défendant, the court, in its 
own observation, finds, in considering the merits of the suit, an objec- 
tion to the right of Mrs. Bodemûller, the plaintiff herein, to recover the 
amount or any sum now withheld by the government in pursuance of 
the commission's award. This objection, though it does not come in 
the way of a peremptory exception, must be considered. It is in the 
fact that the debt incurred by the government in favor of the French 
citizen Prevot became at his death an asset of the succession which could 
be administered by, or paid only to, the administratrix of Prevot's suc- 
cession, under the laws of Louisiana. The commission, under the treaty, 
had ample powers to hear and détermine the claim made before it by 
the succession. It had ample powers to make the award in favor of or 
against the succession. But, conceding to the commission, under the 
treaty, judicial powers commensurate with those vested by congress in 
the circuit courts of the United States, it does not follow that the com- 
mission did hâve or would hâve jurisdictional power to withhôld from 
the succession of Jean Prevot the full amount due by the government at 
the time of his death. If the circuit court had been employed in judi- 
cially determining the cause of action presented by the administratrix to 
the commission, it could not, under the pleadings and issues tendered in 
that case, hâve given judgment against the government for a sum less 
than the amount due to thé succession; and no part of it could hâve been 
withheld from the succession on the ground that one of the heirs to the 
succession had married a naturalized citizen. The administratrix, in 
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her suit before thé commission, recovered for the benefit of the succes- 
sion, lo which the whole sum allowed in the award was due. If the 
governmènt now withholds auy part of the sum declared by the com- 
mission to be due to the succession, that sum, whatever it is, may be 
now reeovërable by the succession. The cause of action for its recovery, 
if there is any such cause, in the absence of any pleading or proof show- 
ing the right of plaintiflf, an heir to the said succession, to bring this suil 
for herself under the succession laws of Louisiana, still remains in the 
administratrix of the succession. It does not appear that the plaintiff, 
as the case is now presented, bas in herself any cause of action against 
the défendant. The suit, for the reason stated, will be dismissed. 



Taylor Mandf'g Co. ■». Hatcher Manuf'g Co. 

Hatcher Manuf'g Co. v, Taylor Manuf'g Co. 

{Circuit Court, S. D. Oeorgia, W. D. March 38, 1889.) 

1. Damages— Mbasxtee ot, for Bebacii op Contract — Expenses akd Profits. 
When there hâve been part performance, and expenditures' properly 
made by one of the parties to a contract, which is broken by the fault of 
the other party, the party performiug may recQver his reasoiiable ex- 
penditures. He may also recover the profits of the contract, if he proves 
that direct, as distingulshed f rom spéculative, profits would hâve been 
realized. If the expenditures of the party not at fault are unreasonable, 
it is the duty of the opposite party to show it. 

5. Samb — Direct and Spéculative Profits. 

Profits remote and spéculative, and incapable of clear and direct proof, 
cannotbe recovered; but when they are the direct and immédiate fruits of the 
coijtract, they may be, They are then part and parce! of the contract itself, 
entéring into and constituting a portion of its very éléments. Citing leading 
American case, Masterton v. Mayor, 7 Hill, 69. 

3. Same. 

The leading English case antiounces the rule „nus; "Wns-re two parties 
hâve made a contract which one of them bas broken, the damages which 
the other party ought to receive in respect of such breach of contract sbould 
be such as may fairly and reasouably be considered, either arising naturally, 
i. «., acoording to the usual course of things, from such breach of contract it- 
self, or such as may reasonably be supposée! to hâve been in the contempla- 
tion of both parties at liie time they made the contract as the probable resuit 
of the breach of it. " Hadtey v. Baxendale, 9 Exch. 341-353. 

4. Same — Contihgent Damages. 

Damages which are the légal and natura! resuit of the act done, though to 
some extent contingent, are not too remote to be recovered. Code Ga. § 3073. 

6. Samb. 

Where, by the action of the party at fault, the profits of a contract hâve 
been preventedj ail recovery therefor will not be defeated because exact and 
absolute proof is unattainable; and, in view of the tortious refusai of the 
party at fault to perform its contract. the party injured is permitted to show 
the particular facts which hâve transpired, and the entire transaction upon 
which the claim and expectation of profits is founded, in order to prove with 
reasonable certainty what the profits would hâve been. 
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6. Samb— Loss OF Commissions bt Agent. 

Where a company manuf aoturing agricultural steam-engines agrées to fur- 
nish an agent, who sells on commission, the engines necessary to supply tlie 
season's demand, and the agent makes large expenditures in advertising, can- 
vassing, and otherwise building up the trade, and proves a heavy demand 
upon iiim for thèse particular engines largely in excess of his order to the 
Company, the company refusing without sufficient cause to furnish the en- 
gines ordered. will be held liable for the sum ot commissions on the engines 
ordered, and for the reasonable expenditures of the agent in their undertak 
ing. 

7 Same— Rbmotb Damages — Injury to Business. 

A claim for damages, upon the facts stated in the preeeding section ot syi- 
labus, for destruction generally of agent's business, is too indefinite and un- 
certain to be the basis of a recovery. 

8. CoKTRACT— Excuse fok NoN-PBKifORMANCE. 

A clause in the contract, obliging the manufacturing company to furnish 
engines if the exigencies of their business permitted, gave them, under the 
facts, no arbitrary right to refuse. They must hâve a valid reason for the re- 
fusai, or its validity must be shown by évidence. 

(Syllabus by the Court.) 

In Equity. Bills for account. 

Lanier & Anderson and Alex. ProiulfU, for the Taylor Manufacturing 
Company. 

Bacon & Rutherford, Hill & Harris, and Ev^ene Hawkins, for the Hatcher 
Manufacturing Company 

Speer, J. Thèse causes hâve been, after much circuity of pleading, 
Irled upon the original bill of the Taylor Manufacturing Company, as 
plaintitf, and that of the Hatcher Manufacturing Company, used as a 
cross-bill, as défendant. After repeated preiiminary hearings, the issues 
of law and fact were referred to the master in chancery. His report has 
been filed, and both parties bave excepted thereto. For convenience of 
référence the parties are termed by the master the "Taylor Company" 
and the "Hatcher Company," and thèse désignations will be hereadopted. 

The Taylor Company, of Chambersburgh, Pa., are manufacturers of 
steam-engines, suitable for agricultural uses. They made a written con- 
tract with M. J. Hatcher & Co., constituting the latter their agents for 
the purpose of selling the engines in a large number of the counties in 
this state. This contract was practically identical with a previous con- 
tract between the same parties for the year 1884. It made Hatcher & Co. 
the sole agents of the Taylor Company in the'specified territory, and was 
of force l'rom January 1, 1885, to January 1, 1886. In brief, the Taylor 
Company agreed to furnish the engines, and blank forms of contracts 
of sale, essential to the business, and the Hatcher Company agreed to 
carrj' on the business as directed by the terms of the contract. Thèse 
are specially found by the master, and his finding, both as to the terms 
of the written contracts and the issues thereon made by the pleadings, 
are accurately stated, and are generally approved. 

Upon the disputed issues of fact the master finds that the Hatcher 
Company disregarded the contract of February 3, 1884, in that they sold 
engines for crédit, and did not exact cash for one-third of the price, and 
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notes at short terms for the balance; but that the breach of the contract 
was clearly ratified by the Taylor Company. He finds that the contract 
of Décernber 8th was broken in like n.anner, and that there was neither 
authority for the breach npr subséquent ratification. He finds that the 
contract of 1884 was not modified by subséquent paroi agreeraent. He 
finds that the Taylor Company viplated the contract of Decembor 9, 
1884, in that theyfailedtodeliver in Maçon, onoraboutJuly 15th, 16 en- 
gines sold outright to the Hatcher Company, and to délivrer under the 
terms of the'agency contract 16 other engines at the same time. The 
master finds that thèse breaches are without justification. He does not 
attributc this failure to intentional fraud on their part, but to a désire 
of the Taylor Company to terminate the agency because of anticipated 
loss and litigation. He finds nô fraud or error in a settlement of the Ist 
of August, 1885, but he also finds that it did not Comprehend the ques- 
tions of liability growing out of the Taylor Manufacturing Company's 
failure to deliver engines as they were bound by the contract of Deeem- 
ber 9, 1884. He finds that after August 1 , 1885, the Hatcher Company 
had written authority to sell \vithQut exacting one-third cash , and that the 
Taylor Company was justified by their contract in refusing to fill the orders 
made by the Hatcher Company in June, 1885. He finds that the Hatcher 
Company was bound to guaranty to their principal ail debts accepted 
by tliem in their agency. The master reports a balance against the 
Hatcher Company. of $8,902.29, subject to recoupments of commissions 
on the uniiaid notes of 1884 and 1885 as such notes are paid, and he 
suggests that a receiver be appointed to take charge of the assets of 
the agency business, to sell the same, coUect the notés,' in order that the 
rights of the parties may be finally settled. There are other findings not 
essential to the main matters of the controversy. 

To the report of the master numerous and voluminous exceptions hâve 
been filed, and the issues thus presented hâve beon elaborately argued, 
orally and by brief. The court has had little difficulty in the ascertain- 
ment that the conclusions of the, master, as we hâve snid, are generally 
accurate, and are sustained by the law. With référence, however, to- 
the sixth findîng, which disallows tlie clalm of the Hatcher Company 
for damages resulting from the failure of the Taylor Company to ship 32 
engines, as ordered by the Hatcher Company, for the trade of 1885, we 
hâve had more trouble. The master was of the opinion that this claim 
of the Hatcher Company is witJiout légal merit, for the reason, as stated 
by him on' page 86 ol' the report, that it belongs to the category of "gains, 
contingent ùpon the productiveness of the season, the fluctuations of 
trade, the reSourees and efforts of compétitive dealers," and are too un- 
cerfàin to be capable of that clear and direct proof which the law re- 
quires. There may be found cases which tend to sustain this finding, 
but they seèm adverse to the philosophj' of the law. It is apparent that, 
the master having found, as before stated, that the failure to furnish the 
"2 engines above referred to was an unmistakable and unjustifiable 
breach of the contract, and that it has not been adjusted or settled, the 
Hatcher Company are only called upon to s'iow the degree of proof es- 
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sential to an estimation of the damages directly resulting therefrom. To 
do this the Hatcher Company point out the fact that the selling price of 
the angines is flxed by the contraet. The commissions of the Hatcher 
Company being perfectly definite, if it be clear that there was a suffi- 
ciently certain opportunity to sell the engines, it follows that to ascertain 
the amount of which the Hatcher Company hâve been taereft is a simple 
matter of computation. Now, could the Hatcher Company hâve readily 
sold tliese engines had they been furnished in time and in accordance 
with the ascert^ined obligation of the Taylor Company? The évidence 
relied on toshow this is properly made a part of the exception. It is 
there made to appear that the Taylor Company, by its président, esti- 
mated that the Hatcher Cornpany would sell 75 engines that season. , A 
witness, Herron, testified that in hisjudgment 65 or 75 engines, would 
hâve been sold by the Hatcher Company. He was familiar ,with the 
business, and his estimate was based upon the number of inquiries, 
the prospect of a good crop, the demand for engines by customers in 
person and by correspondence.: Barron, another witness,, gives a still 
larger estimate. It is made plain that the year befpre the sales were 
large, and in 1885 Hatcher & Co. had advertised the Taylor engines 
thoroughly; had, indeed, devoted ail of their énergies exclusively to the 
business of the Taylor Company; did not try to sell any other engines; 
and that there were fréquent inquiries, and, in fact, a great demand, for 
the engines. Besides, the crop prospect in the spring and summer was 
fine. The witness stated in addition that there were a hundred men 
who wanted to buy the Taylor engines from Hatcher in 1885. The wit- 
ness was employed by Hatcher. The orders were not given, because he, 
could not promise to supply the applicants, on account of ihe action or 
non-action of the Taylor Company. Hatcher, one of the défendants, 
testifles substantially to the same facts, and added that the business was 
now established; that the Taylor's was "a good engine," and had given 
satisfaction ; that his territory had been increased, and the engines were 
sold at "doser figures." There were 50 or 60 applications on the "ap- 
plication book," and many applications were not entered. This book 
was kept to show the number of persons who called to make inquiry 
relative to engines. It was put in évidence, and showed about 50 such 
applications. The demand was so definite that Hatcher at length pro- 
posed to purchase outright certain engines for the agency business ; and 
the correspondence in évidence shows this. McDowell, the treasurer of 
the Taylor Company, who had gone to Maçon to look after the business, 
writes, on August 3d, to his cornpany: "The engines you send, ship as 
soon as possible, as parties coming in to buy expect to take engines with 
them, or hâve them delivered at once." Smith, a merchant who dealt 
in engines, a witness at once inte.'ligent and disinterested, testifieJ that 
the trade in engines was large during the selling season of 1885. This 
he knew from his own business. In addition to this évidence there are 
in the record admissions of the Taylor Company's agent, J. C. Weaver, 
which hâve valuable importance. In the letter of August 31, 1885, to 
the Taylor Company, he writes: 
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' *He [Hatcher] virtually lost the entire séason trade, which is now over, 
* * * Hi8 tradé, on account of the engines not ariving, eountermanded 
their orders, ;a,nd got engines elsewhere. * * * It got winded about that 
Hatcher could get no engines." 

The samè agent, July 1, 1885, notified his principal, the Hatcher 
Company, that several parties had eountermanded théir orders on ac- 
count of the Taylor Company 's letters to them. So strong was the de- 
mand that, wheh the Taylor Company refused to fill nine orders made 
to Hatcher as agent, the latter oflfered to buy the engines outright. This 
is admitted by Weaver, in his letter of July 3, 1885. The Taylor Com- 
pany oflfered no matter of fact to avoid the eflFect of this évidence, which 
itself has not been negatived by the master's finding, viz. : that there was 
in the refusai to ship thèse engines an unjustifiable breach of their con- 
tract with the Hatcher Company. They insist genei'ally that Hatcher 
was a faithless agent, but there is in the record nothing sufficient to 
show it. 

It is insisted, however, that the commissions, which can be computed 
upon the number of engines ordered and refused, are too remote and 
spéculative to warrant a judgmeut therefor. To support this proposition 
the counsel for the Taylor Company rely on the case of Manufacturing 
Co. V. Eogefs, 19 Ga. 416, where Rogers complained that because of the 
company's failure to repair the raachinery of his mill, which was idle 
from 60 to 90 days, he was entitled to a recovery for the profits the mill 
would hâve made if it had been kept running, but the court held that 
such claim was founded almost exclusively on spéculative profits; itwas 
a calculation upon conjectures, and not upon facts. Substantially the 
same announcement is made in IVater Lot Co. v. Léonard, 30 Ga. 560, 
and in Vischer v. Railroad Oo., 34 Ga. 536; and an analogy is sought to 
be drawn also from Clark v. Neufville, 46 Ga. 261. The master, in his 
careful and painstaliing report, as we hâve seen, sustains this conten- 
tion. 

The considération of the intricate topic embraced in thèse diverse 
propositions has deferred the détermination of this cause, and has not 
been without difficulty. The most authoritative statement of the rule 
upon the question will be found in the U. S. v. Behan, 110 U. S. 338, 
4 Sup. et. Rep. 81. The facts of that case (without elaborately stating 
them) are sufiiciently analogous to the findings of fact of the master 
hère to make the principles settled clearly applicable. There was part 
performance of the contract, large expenses on the part of the party per- 
forming. Without fault of this party the performance of the contract 
was prevented by the feult of the other party. The question was pre- 
sented to the court of claims, and that court held that "the profits and 
losses must be determined according to the circumstances of the case, and 
the subject-matter of the contract. * * * The reasonable expendi- 
tures alréady incurred, the unavoidable losses incident to stoppage, the 
progress attained, the unfinished part and the probable loss of its com- 
pletion, the whole contract priée, and the estimated pecuniary resuit, fa- 
vorable or unfavorable, to him, had he been permitted or required to go 
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on and complète his don tract, may be taken into considération." The 
court then allowed the "unavoidable losses and expenditures already in- 
curred," but said: "We can givé nothing on account of prospective 
profits, because none bave been proved." The suprême court décides as 
folio ws, Mr. Justice Bkadley delivering the opinion: 

" We think that thèse views, as applied to the case in hand, are substantially 
correct. * * * Unless thére issoraeartificial rule of lawwhich has taken 
the placé of natural justice in relation to the measure of damages, it would 
seem to be quite clear that the claimant ought at least to be made whole for 
his losses and expenditures. So far as appears, they were incurred in thefair 
endeavor to perform the contraet which he assumed. If they were foolishly 
or unreasonably incurred, the government should hâve proven this fact. It 
will not be presumed. The court flnds that his expenditures were reasonable. 
The claimant might also hâve recovered the proflts of the contraet if he had 
proven that any direct, as dlstinguished from spéculative, profits would hâve 
been realized. But this he failed to do, and the court below very properly 
restricted its award of damages to his actual expenditures and losseâ." 

Pausing at this point in the considération of the law to apply the prin- 
ciple, with référence to expenditures incurred in part performance of the 
contraet thus settled, to the findings of the master, it will be apparent 
that it has been recognized by him as applicable hère. On line 19 et 
seq. of his third conclusion of law, the master déclares "it is certain that 
the Hatcher Company is entitled to recover the amount expended on 
faith of said contraet of December 9, 1884, which contraet the Taylor 
Company failed to perform." He suggests that toascertain that amount 
a trial by jury might be had. In this finding the master is only par- 
tially right. After stating the principle, which he did correctly, he 
should hâve accepted the undisputed évidence showing that thèse ex- 
penditures aggregated $6,127.15, and this amount should hâve been 
credited to the Hatcher Company. Of thèse an account is annexed as 
an exhibit, and its correctness is fully supported by the testiraony of 
Hatcher, and there is no évidence to dispute it. It was criticised in ar- 
gument, but there is nothing on the face of the account to impeach its 
verity. To use the language of the suprême court in U. S. v. Behan, 
above quoted, if thèse expenditures "were foolishly or unreasonably in- 
curred" the Taylor Company should bave "proven this fact; it will not 
be presumed." And this is the final hearing, and the parties are pre- 
sumed to hâve offered ail the évidence at their command. 

A more important question is: Hâve the Hatcher Company proven 
sufficiently the direct profits of their contraet, as dlstinguished from 
profits of a spéculative character? It is true, as held by the master, 
that profits too remote and spéculative in their character, and therefore 
incapable of that clear and direct proof which the law requires, cannot 
be recovered. But, to quote the language of Chief Justice Nelson, in 
Masterton v. Mayor, 7 Hill, 69, cited with approval in U. S. v. Behan, 
supra, "where they are the direct and immédiate fruits of the contraet," 
they are free from this objection; they are then "part and parcel of the 
contraet itself, entering into and constituting a portion of its very élé- 
ments; something stipulated for, the right to the enjoyment of which is 
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just as clear and plain as to the fulfiUment of any other stipulation," 
ïhis case is cited, and its principle adopted by the suprême court of 
Geotgia^ in Water Lot Go. v. Léonard, 30 Ga. 560, relied upon by the 
Taylor Goimpany. It is true, hpvTeyer, before the damages can be re- 
covered they must be proved, and the serions question is, hâve they been 
sufficiently proven? This inquiry in volves the question what proof is 
sufficientfy: direct and explicit to authorize a recovery of the profits of a 
«ontract partifilly perfornj^d and broken, without fault of the party per- 
forniing. In his copious and valuable work upon the law of damages 
Mr. Sutherlandannounces this gênerai proposition: 

"À party tp acontract îs enfcitled toirecover, agajnst the other party, who 
Yiolated it, damages for the profits he would havemadfi out of it liad it been 
performed. ;;ït4&ino objection, tO: their recovery that they oannot be dlreetly 
and;absQlu,tely,pr<)ved. In the nature of things, the défendant having pre- 
vented sueh, profits, direct and ahsolute proof is impossible.. The injured 
party must,-.h[OiVïeyer, introduce évidence legally tending toestablish damage, 
and legally sufflcient to warrant a jury in coming to the conclusion that the 
damages thëy iind hâve been' sustâined, but no greater degree of certainty in 
this proof is required than of any other fact which is essential to be estab' 
lished in a ci vijli action. If thereis no more certain method of arriving at the 
araount, thç, jçjured partyis entifled to submit to the jury the particular facts 
which haye fran'spired, and fù show the whole transaction, which is the 
foundatiori of thé claim, and expectatiori of prolit, so far as any détail offered 
has a légal tende ncy to support such claim." 1 Suth. Dam. 113; citing 
Briffin Y.Colur, 16 In. Y. 489; &iles\. O'Toole, 4 Barb. 261; Newhrough v. 
WaZAer, 8:Grat. 16. 

Now, whsjt is the légal nature of the fact involved in the finding of 
the master that, the .Taylci; Company refused to deliver the engines under 
the contract?; , It is simply a tortious refusai on the part of the Taylor 
Company, to perform an undertaking absolutely esseutial to the business 
of the Hatcher Company. The master, as we hâve seen, finds the 
breach. He ftnds it without excuse, and in cases of this character it is 
only necesaary to show with reasonable certainty what the profits would 
probably hâve been. 1 Suth. Dam. 121, and many authorities cited, 
The philosophy of this rule is readily intelHgible. One will not be per- 
mitted, because the injurions conséquences of his wrongs are not pre- 
cisely definite in pecuniary amount, to wholly absolve himself from re- 
sponsibility therefor, and this would be the resuit were the rule other- 
wise. The Hatcher Company had, by diligent industry, created a large 
and important business, to which they had devoted their time for sev- 
eral years. The delivery of the engines to them was the first and most 
absolute essential. The Taylor Company undertake to do this. The 
Hatcher Company rely upon their promise. The Taylor Company ut- 
terly refuse to comply. It is impossible that it be the law, because, per- 
chance, the Hatcher Company might hâve failed to sell an engine, more 
or less, or that because, perhaps, they may fail in apecified instances to 
coUect promptly the purchase price, that the Taylor Company will be 
adjudged irresponsible for their inexcusable breach of contract. But 
this is not ail. The profits of the Hatcher Company were fixed by the 
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contract. Thé engines had a market priée; and, as was said by Chief 
Justice Nelson in MasterUm v. Mayor, supra: "If there was a market 
value of the article in this case the question would be a simple oue." 
The demand was great, and it was not to be doubted, from ail the évi- 
dence heretofore detailed, that the sale of ail the engines was a substan- 
tial certainty. The amount of the profits of the Hatcher Company is at 
the least, thed, the sum of their commissions oh such sales. It would 
hâve been, doubtless, more, because a portion of the engines were pur- 
chased outfight; but, considering the tortioiis character of the action of 
the Taylor Company, we are at the least warranted in adjudging to the 
Hatcher Company the amount of the sum of their commissions on the 
engines ordered by them, and which the Taylor Company wrongfully 
refuse to deliver. This is estimated at $10,056.06, but the court will 
direct a careful computation. Indeed, if this be a Georgia contract, as 
is insisted by the Taylor Company, upon the authority of the latest dé- 
cisive adjudication in Steimrt v. Lanier House Co., 75 Ga. 582, the rule is 
stronger against the Taylor Company than that announced hère. There, 
where the lessors of an hôtel failed to keep it in repair as they had cov- 
enanted, it Was held that the lessee could recoup against suits for the 
rent, the loss of custom, and the profits he might hâve made if the hôtel 
had been kept in a proper condition, and that he was only required to 
show facts which would enable the jury to approximate his losses. See, 
also, Code Ga. § 3073, which provides that "damages which are the lé- 
gal and natural resuit of the act donc, though contingent to some extent, 
are not too remote to be recovered." It will be advisable to consider in 
this connection the leading English case oî HadUy v. Baxen(lnle,d Exch. 
341. There Alderson, B., for the court, adjudges the rule to be as fol- 
io ws: 

"Where two parties hâve made a contract, which one of them has brolcen, 
the damages which the other party ought to receive in respect of such breiich 
of contract should be such as may fairly and reasonably be cotisidered either 
arising naturally, i. e., according to the nsiial course of things, froni such 
breach of contract itself, or such as may reasonably be supposed to liave been 
in the contemplation of botti parties at the tinie they made the contract, as 
the probable resuit of the breach of it. " Page 353. 

The damages claimed by the Hatcher Company hère would seem to 
be embraced in both the classifications indicated in the rule just quoted. 
The finding of the master disallowing the claim of the Hatcher Company 
for the destruction of their business is affirmed, the claim be'ng esteemed 
too indefinite and uncertain to be the basis of a recovery. It was at the 
option of the Taylor Company to terminate the sale of their engines by 
tiie Hatcher Company the next year if they had seen fit to do so. What 
the Hatcher Company might hâve accomplished with the sale of other 
machinerj'^ is in the realm of conjecture. 

The view of the Taylor Company, that the clause in their contract 
which obiiged them to furnish the engines Hatcher might require if the 
exigencies of the business permitted, is important, is altogether errone- 
ous. This clause must hâve a practical and équitable construction. It 
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did not give them the power arbitrarily to décide that the exigencies of 
the business would not permit the engines to be furnished. They must 
hâve a valid reason for such a conclusion, and its validity must be shown 
by évidence. The courts of equity would never, in the absence of ex- 
press déclarations, construe such a clause to niean that, notwithstanding 
the services and expenditures of the Hatcher Company, the Taylor Com- 
pany could at pleasure refuse to do anything towards the performance of 
the obligations they had undertaken. Nor does it foUow that, because 
the Hatcher Company is bound by their contract to indorse ail the notes, 
they are to be deprived of their commissions. It is judicially known 
to the court that the Taylor Company hâve taken possession of the notes, 
hâve discounted them with the banks, and that the Hatcher Company 
hâve no control of them whatever. It is not satisfactorily made to ap- 
pear by the évidence what amount of thèse notes were insolvent, nor 
whether it would hâve been impossible to ultimately collect them, had 
not the business been disorganized, and the Hatcher Company harassed 
and discredited with the business community by the unjustifiable action 
of the Taylor Company before adverted to. 

On the hearing of the injunction, the court, being advised of the fact 
that the Taylor Company had transferred and assigned ail notes on which 
commissions are claimed to certain banks, required the Taylor Company 
to give a conditional bond of $10,000 for the protection of the Hatcher 
Company. The banks are not parties to the suit. The court bas no 
means of knowing the status of collections upon thèse notes, nor can the 
court by its receiver take possession of the notes which are out of its ju- 
risdiction. The Taylor Company, having given the bonds, were paid 
the proceeds of notes as collected. This cannot, however, properly de- 
lay the litigation hère, for the Ta3dor Company, for their own purposes, 
took control of the notes, and assigned them. If Hatcher has become 
liable on any or ail of thèse notes, it was the duty of the Taylor Com- 
pany, by appropriate évidence, to inform the court. The court will not 
présume an indebtedness. The makers of the notes, in the absence of 
proof to the contrary, are presumed to hâve discharged them; but, if 
otherwise, we repeat it was incumbent on the Taylor Company to show 
it. It is évident from ail the évidence in this case, notwithstanding the 
great explicitness of the written and printed contract stipulaling that one- 
third cash should be paid, at no period was the Hatcher Company inhib- 
ited from making sales simply because the cash was wanting. Either 
by ratification, or by subséquent authority relating back, the Hatcher 
Company were practically authorized to do the best they could for their 
principals, and they seem to hâve donc this. It is impossible, after 
reading such cogent évidence as the contemporaneous letters of Hatcher, 
of the several agents, and of the company itself, to doubt the earnestness 
and sincerity with which Hatcher pressed at the time the demands for 
performance and instances of injury which he now insists upon before 
the court. Nor is it capable of fair doubt that the Taylor Company, 
without saying so openly, were doing ail in their power to break off their 
relations with the Hatcher Company and with little regarc'- to their inter- 
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est. The Taylor Company appeal to the court for the exercise of its éq- 
uitable powers in their behalf — they niust themselves do equity. They 
raust pay the Hatcher Company for their expenses legitimately incurred. 
They must pay the the profits which the Hatcher Company would hâve 
made by the engines they promised to deliver and which were refused. 
A référence will be made to a spécial niaster to make an accurate com- 
putation in accordance with this décision. In other respects the report 
of the master will stand confirmed, and a decree will be entered embody- 
ing the results of this holding. 



HoDGB et al. V. Lehigh Val. R. Co. 
{Circuit Court, D. New Jersey April 29, 1889.) 

1. RaILUOAD COMPAKIES — ColSrSTTlUCTION OF ROAD— CONSEQUENTTAL, DAMAHES. 

A railroad Company, authorized by its charter to coustruct Us road in the 
usual manner, which procures by paying tlie agreed considération a convey- 
ance of the land over which the road is to be constructed, is not liable to the 
former owner for damages arising from the construction of the road where 
it has exercised reasonable slîill and careful judgment in desiguing and con- 
structing such road. 

2. Sa ME— Altération in Plans. 

A railroad company, having acquired by deed the right to construct its 
road through plaintiiï's land, used in bridging a stream three bridges, each 
having a span of 40 feet. The road was operated for some years without 
injury to plaintiff. The bridges were then reconstructed by the company, 
and the water-ways or spans extended to 100 feet, whereby water was thrown 
upon plaintifï's land. Ueld, that the company was not liable, in the absence 
of any évidence of neglect of duty on its part or some excess of the power 
conferred upon it, as the injuries thus resulting must be held to hâve been 
included in what plaintiff agreed to receive when he executed the deed. 

3. Same. 

The évidence failed to show clearly that by the altération in the spans the 
water was obstructed or forced out of the channel. The jury awarded a ver- 
dict greatly in excess of the injury shown. arising from this source, assum- 
ing the bridge to hâve been a proper subject of complaint. Held, that the 
verdict would be set aside, as the jury manifestly overlooked the rights ac- 
quired by défendant when the road was constructed. 

At Law. Action by Théodore Hodge and others against the Lehigh 
Valley Railroad Company. 

R. V. Lindabury, for plaintiffs. 
Thomas N. McOarter, for défendant. 

McKennan, J., (charging jury.) The counsel in this case are so nearly 
in accord in their statements ôf the law involved in this case that I do not 
think it necessary to irmltiply words about it. The différence between 
them is in their application of the well-understood and well-settled. prin- 
ciples of law to the facts in the case. Nor do I propose to advert to the 
évidence which you hâve heard, for the reason, in the first place, that I 
was not hère during the examination of ail the witnesses, and in the next 
v.39F.no.9— 29 
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place it lias heen very fully and ably discussed by counsel on one side 
and the èther. The suit is brottght by the plaintiff to recover alleged 
damages for injury done to the lahd belonging to him by the défendant, 
the Lehigh Vailey Railroad Company. The first question is, had the 
Lehigh Valley Railroad thé right to do what they bave done there, from 
which this injury is alleged to hâve accrued? The road was constructed 
originally by the Easton & Amboy Railroad Company, under a charter 
granted by the state of New Jersey. In that charter the usual powers 
are given to the company to construct a railroad between the points des- 
ignated in the charter, — that is, between its termini, — and the powers 
thus given are ample toenable the railroad company to efFect the objectof 
its incorporation; that is, to build a railroad between the points named 
as its termini in the charter. The company had a right to make such 
superstructure as is usual and proper for the opération of a railroad, and 
to repair and rnaintain that road as may be necessary from time to time. 
The Lehigh Valley Railroad Company, therefore, was in the lawful ex- 
ercise of a franchise granted by the législature, in making the road 
through the land of the plaintiff. The mode of constructing, or the plans 
of construction, was left by the charter to the judgment of the railroad 
company. It was authorized to build the road by law, and neither the 
plaintiff nor anybody else can gainsay the exercise of that authority by 
the défendant — to make this road in a manner which is usual and proper 
in such structures — in order to carry out the purpose which it was au- 
thorized to do. The plaintiff had no right to control it, but the matter 
was left entirely to the sound and honest judgment of the railroad com- 
pany in the exercise of the franchise conferred upon it by law. Whether 
it would make a solid embankment in a particular place or not was left 
to the judgment of the engineers employed by the railroad company, 
Whether it would make a trestle to construct part of its line was also 
left to the discrétion and judgment of the railroad company, and the 
plaintiff had no right to interpose his judgment and say that one was 
better than the other, or worse than the other. The railroad company 
bas to employ skillful engineers, men of expérience, men of good judg- 
ment, men of skill, in the détermination of thèse matters, and it was 
not subject to be questioned by anybodj' else, because the législature 
întrusted the discrétion involved in this matter entirely to the railroad 
company itself. Ail that it was bound to do was, generally, to con- 
struct its road in a careful and skillful manner, having regard of course 
to the rights and interests of the public, as well as of ail others who were 
affected by the exercise of this franchise by the railroad company; and 
even if an erroneous niethod was selected by the engineers of the railroad 
company, and adopted by the ra:ilroad company, no négligence whatever 
is to be imputed to the railroad company on account of this erroneous 
exercise of its judgment. It is np négligence, but it is the exercise of 
the right which the law committed to the railroad company, subject to 
the restrictions which I hâve stated, that, generally, it shall exercise that 
franchise conferred upon it in the construction of the road in a careful 
and reasonably skillful manner. Keeping withiu that restriction, the 
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Tiailroad Company îs not accountable to any one for aiiy error which it 
ixiight commit in the construction of its road. , 

Now, the railroad company acquired the right to exercise a franchise 
conferred uppn it by the législature by resorting to a proceeding which 
the législature prQvided for the benefit of the owners of the land through 
which the railroad is constructed. In other words, the railroad com- 
pany has no right to exercise the powers conferred upon it by the char- 
ter until it makes compensation, in some form, to the owners of the land 
which is taken, and over which the railroad is being constructed. The 
railroad must agrée with the owner of the land, or if that cannot be done, 
then it must apply to tbe proper tribunal for the appointaient of com- 
missioners to assess the damages which are assumed to resuit from the 
construction of the railroad over the man's land. In this case such pro- 
ceedings were instituted in the proper court hère in New Jersey. Yiew- 
ers or comraissioners-^viewers, they are called in Pennsylvania; com- 
missioners, I: believe, in New Jersey — were appointed to estimate the 
damages supposed to resuit to the land of the plaintiff by reason of the 
construction of a railroad. Those proceedings were so conducted that 
they resulted in a condemnation of the land of the plaint: tï, and a com- 
putation of the damages which the commissioners so viewing the land 
estimated would resuit by reason of that construction. That award has 
been read to y ou, and it appears to bave been fîled, and to hâve had the 
efifect of a conclusive ascertainment of the damages as between the rail- 
road company and the owner of the land, (unless appealed from by one 
or the other, which does not appear in this case,) and settled the right 
of both as to the amount of damages to be paid by the railroad company 
and to be received by the owner of the land. The amount in this case 
was not satisfactory to the railroad company, and negotiations, no doubt, 
were commenced between the railroad company and the owner of the 
land, the resuit of which was that a less amount than fixed by the com- 
missioners was agreed to be paid and received. Accordingly, a deed of 
conveyance was made by the plaintiff, conveying the lands to the rail- 
road company. The deed was executed and delivered, and was for a 
considération stated in that deed. That considération was accepted by 
the owner of the land, and it had ail the eftect then of a transfer of the 
rights of the land-owner and an investiture of the right to construet this 
road upon the railroad company which the condemnation proceedings 
would hâve had, and embraced ail the damages which the plaintiff might 
hâve recovered by condemnation proceedings. It is not a mère partial re- 
lease of the damages to which the owner of theland might be entitled which 
is provided for there, but the construction which the court gives to it is 
that it relieves the railroad company as effectually from the payment of 
the damages caused by the construction of the road as the perfected con- 
demnation proceedings would havedone. Whateverdamages, then, would 
resuit necessarily from the construction of that road through the lands of 
the plaintiff were released to the railroad company, or rather the railroad 
company was released from ail liability for theni just as eflectually as if 
the land had been taken by the railroad company under the condemna- 
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tion procéèdings, ànd they embraced ail the damages necessarily result- 
ing frorn the construction of the road, whether they were in contempla- 
tion of the parties or not. If the plaintiff 's land was injured by the 
stoppage of water by that embankment, and that had not beon the case 
before, the company was protected by this arrangement to the extent of 
its liability from any further damages that it agreed to pay by this deed 
of conveyance; and, as I remarked béfore, if damages did resuit from 
that cause, — the construction of the raiiroad, — necessarily resulting and 
not caused by any fault of the raiiroad company, the raiiroad company 
was not liable. They were covered by this arrangement. It agreed to 
payas compensation $3,000, and the other side agreed to accept that for 
the injury thus caused. The raiiroad company is liable only for such 
loss or injury as was occasioned by the négligent exercise of this right; 
that is to say, by an inconsiderate exercise of it, or by the omission, on 
the part of the raiiroad company, to do what it ought to hâve done in 
the observance of a reasonable degree of care in référence to it. As bas 
been stated, and a number of cases hâve been read in your hearing, noth- 
ing more than reasonable skill in the exercise of the power granted by 
the législature is incumbent upon the raiiroad company, and if injury 
results to anybody from this proper exercise of the power, the person so 
injured bas no ground of légal complaint against the raiiroad company. 
It appears hère that one ground of complaint is that the injury resuited 
from the insufficient width of raiiroad bridges over the Raritan river. 
The détermination of the plans and construction and sufficiency of the 
bridge to pass the water through it from the Raritan river was a matter 
entirely for the détermination of the engineers of the raiiroad company, 
if they exercised reasonable skill and careful judgment in the détermina- 
tion and construction of the plans. 

But it is alleged further that after this road had been in opération for 
some years, and no apparent injury resuited from the construction of the 
road for that period, a change was made in the construction of some 
of the bridges upon the road, and after that time the injury complained 
of hère accrued, and that, in part at least, is what is complained of, 
and for that reason damages are claimed by the plaintiff. It appears 
that when the embankment was constructed through the plaintiff 's land 
there were three bridges made, of the width of 40 feet each, — 40-feet spans, 
— and that while thèse bridges were maintained in this condition the injury 
did not accrue to his lands, but that after this change was made and ine 
water- way under the bridges extended, that great injury resuited to the 
road and land of the plaintiff, by reason of which a considérable number 
of acres were rendered useless, still more were damaged, and he was de- 
prived of the crossing of the stream on the south side of the road which 
he had enjoyed before. It is claimed that that was the resuit of the 
water passing from the north to the south side of the bridges, and that 
it greatly impaired the use of his land south of the raiiroad. The de- 
fendant, in the construction of thèse bridges, as I hâve already intimated, 
was, in the exercise of its unquestionable légal right, to construct them 
according to the judgment of its engineers, as to what is necessary and 
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proper for the benefit of the railroad company, of course having propei 
regard to the interests of the owners of the land, or rather being under 
an obligation to so construct those bridges as to avoid any injury it might 
properly avoid, without préjudice to the railroad in the construction of 
the road. But it is alleged that thèse bridges were reconstructed with a 
^¥ater-way of 100 feet between the piers, and therefore the injury com- 
plained of resulted. Now, gentlemen of the jury, the reconstruction of 
thèse bridges and the enlargement of the spans was within the unques- 
tionable right of the railroad company. If they found that the arches 
or spans were not wide enough to afifbrd a sufïicient vent to the water 
passing between them under the arches, and the reconstruction was nec- 
essary for the préservation of the railroad, they had a right to so change 
the arches, but at the same time subject to the duty which I hâve al- 
ready referred to, that no avoidable or unnecessary injury should be 
done to the property of persons upon whose land this work was donc. 
There is no doubt, I suppose, that by the enlargement of the spans there 
the current of the water passing down through them must bave been ac- 
celerated, and the washing efl'ect of the water l'rom points above thereby 
increased; but if the railroad company, in the exercise of an honest judg- 
ment, and in the observation of proper skill, found it necessary to in- 
crease the water-way under those bridges, so as to préserve their own 
embankment, and injury thus resulted to the plaiutiff, that was within 
the scope of bis claim for damages, originally, and it must be understood 
to be included in what the land-owner agreed to receive when he exe- 
cuted the deed to the railroad company. In other words, the mère 
change in the arches of those bridges, without putting in other bridges, 
as some others might bave thought the railroad company ought to bave 
done, was within the right of the company, and if injury did resuit to 
the land owner, why, the railroad company is not liable to an action for 
damages for négligence simply because this injury bas occurred from the 
exercise of its undoubted légal right, and for which the owner of the 
land had agreed to receive as compensation what the railroad company 
paid him. So that you are not to consider the mère change made by 
the railroad company in the enlargement of this water-way, and the sub- 
jection of the plaintiff's land to injury, as of themselves évidence of nég- 
ligence. There must be something more. It must appear that there 
was some neglect of dut}', or some excess of power exercised by this com- 
pany, to lead to that resuit, and to subject the railroad company to 
damages for such an exercise of power. 

I think I hâve stated now with sufficient fullness the principles of law 
which are applicable to tiiis case, and by which you are to be governed 
in making up your verdict, and that you understand generally how those 
principles are to be applied to the évidence upon which you must pass 
in' this case. You must find, therefore, in the first place, that the rail- 
road company was in the exercise of unquestionable power conferred 
upon them by the législature in the construction of this road in a mode 
such as it had a right to détermine, and as must be determined by the 
exercise of a reasonable and skillful judgment on the part of the engineers 
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whom it selected. You must understand further — there must be no 
question about it — that,for any damages resulting from the lawful exer- 
cise of the power conferred upon it, the land-owner was compensated, 
and the plaintiff now succeeding. to the ownership cannot recover what 
he might hâve claimed in the firat place, and for which, by agreement 
between the owner of the land and the railroad company, he was com- 
pensated for. In the second place, if any injury has accrued to the 
plaintiff, it must appear clearly to you that it resulted from the négli- 
gence of the railroad company as I hâve defined it, or of the excess of 
exercise of the authority conferred ppon it by the législature, or the omis- 
sion to do what it ougbt to hâve done in the exercise of any power con- 
ferred upon it by its charter. If you find that there has been no négli- 
gence on the part of the railroad company, the plaintiff must fail in this 
action. If the railroad company has done simply what the law author- 
ized it to do, and has done it in a careful and skillful manner, and injury 
has accrued to the plaintiff, the railroad company is npt responsible. It 
raay be a matter of regret,- — it may be a matter of misfortune, — but still, 
from the necessary and proper exercise of the power which the législature 
has conferred upon the railroad company, if any one is injured, why, 
certainly, the railroad need not pay for it. 

Another question was presented by counsel for the défendant, upon 
which he asked the court to instruct the jury, and that is, that as this 
railroad was constructed originally by the Easton & Amboy Railroad Com- 
pany, and the défendant, the Lehigh Valley Railroad Company, is nierely 
operating this road under a written arrangement or agreement with the , 
Easton & Amboy Company, that the défendant, the Lehigh Valley Com- 
panjr, does not thereby sustain such relation to the plaintiff hère as to 
make it liable for damages resulting from what bas been done in this 
case, and that therefore this action cannot be mainlained against the Le- 
high Valley. I think, gentlemen, that the character of the agreement is 
such as puis the défendant substantially in the character of a lessee of 
the Easton & Amboy Railroad Company, and if anything wrong is done, 
for which, if done by the Easton & Amboy Company, it would be liable, 
that the défendant also is liable; so that I décline to instruct you as 
counsel for the défendant asked me to. 

That embraces ail that I think is necessary to say to you, and you 
will, therefore, take the case and décide it conforraably to the principles 
of law which I bave laid down, and to the évidence, as the évidence, in 
your judgment, may justify you. 

Mr. McCarter. Will the court permit me to call its attention to one 
point which I do not think was presented? There is nothing in the plain- 
tiff's déclaration complaining of default in the company for widening the 
openings at the east end to justify a recovery for that cause, if the jury 
think the damages were due to that. The com plaint hère is that the Le- 
high Valley Railroad Company continued a nuisance created by the Eas- 
ton & Amboy Railroad Company. That is the whole com plaint. It does 
not deny that the increase of the opening was done by the Lehigh Valley 
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Railroad Coippany, and not by the Easton & Amboy Railroad Company. 
That is not what the défense is sued for. 

The Court. That is the description contained in the déclaration, and 
although there may be some plausibility in your suggestion, I think I 
will declixle to instruct the jury that way; that is, that the déclaration 
sets forth as the ground of the iujury the defective construction of the 
bridges ove.r the Raritan river, and does not refer at ail to the change 
made in the width of those bridges along that bank over the brooks. 
But the case has been tried, and the whole évidence has been directed to 
that point, as if the injury resulted rnainly from the widening of the 
arches or the watei'-way of those bridges, and I would like the jury to 
take that évidence and décide upon it. The case is with you, gentle- 
men. The jury will understand from that, that at the tirae of the in- 
stitution of the suit the plaintiff, as is shown by the déclaration, re- 
garded the injury as resulting from the defective construction of the bridge 
over the Raritan, and made no référence to what is very much more im- 
portant, as appears by the évidence of the experts, and by argument of 
counsel; but I will not refer to that any more. 

The Jury returned a verdict for {ilaintiffs for $4,000. 



ON EULE TO SET ASIDE VERDICT. 

Before McKeknan and Butler, JJ. 

Per Curiam. Is the verdict clearly against the weight of the évi- 
dence? This alone, of the several questions embraced in the reasons as- 
signed for setting aside the verdict, need be considered. The principal 
question on the trial related to the sufficiency of the Raritan bridge to 
vent the water of the stream, in time of flood. The défendant had an 
unquestionable right to change the bridges or culverts over the small 
stream eastward, as the jury was instructed, and the only legitimate réf- 
érence that could properly be made to what was done there, was in ex- 
planation of the fact that the principal damage is of récent date. Thèse 
changes could not be made a cause of complaint. In considering the 
sufficiency of the bridge (or rather whether the company had failed in 
duty by erecting it as it did) the necessities and interests of the railroad, 
as well as those of the land-owners, must be borne in mind. Thèse con- 
sidérations in volve questions of safety to the public and company, and 
also of cost. Where the situation is such that the construction of a proper 
bridge, suited to the circumstances, must necessarily obstruct the stream, 
to some extent, the land-owners must submit to the obstruction, and the 
company must rnake compensatron for the damages likely to ensue, as a 
part of the conséquences o!' building the road. Where a stream, flowing 
through low lands, spreads out, when flooded, to great width, many times 
its usual size, a railroad company, crossing it, is not necessarily required 
toerecta bridge of corrèsponding length; nor resort to trestles instead of 
embankments. What should be done under such circumstances must be 
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settled by engineering skill and judgment. It does not appear that the 
spans of the bridge in question miglit not be increûsed in number and 
length, if this is necessary to vent the water without obstruction. It is 
not shown, however, with clearness that the water is obstructed and thus 
forced out of the channel. On the contrary the weight of the évidence 
fuily justifies a conclusion that it is not. Furthermore, the damages 
awarded are greatly in excess of the injurj' shown, arising from this 
source, even supposing the bridge a proper subject of complaint. The 
jury has manifestly overlooked or disregarded the fact that the défend- 
ant possesses rights on the plaintiff's land, for which he or his predeces- 
sors in the ownership were paid when the road was constructed. No er- 
ror is discovered in the ruling on the trial, nor in the charge, but for the 
reasons stated the verdict must be set aside. This action is the more 
imperatively necessary because the verdict, if allowed to stand, would 
virtually, if not actually, settle the question of enlarging the bridge, as 
well as the amount due for past injury. The rule to show cause is there- 
fore made absolute, and a new trial is granted. 



SwAN Land & Cattle Co., Limited, v. Frank et al. 
[Oircuit Court, N. D. Illinois. July 33, 1889.) 

1. CoRPORATioK's — Stockholders— Action against—Parties. 

A bill against the stockholders of a certain corporation alleged that com- 
plainant, a corporation, had purchased ail the asgets and properties of défend- 
ants' corporation; that the vendor had fraudulently misrepresented the value 
of the property, and the défendants, as stockholders, had received their pro- 
portlonate shares of the proceeds of the sale and the other assots of the Com- 
pany which came into their hands as a trust fund for the satisfaction of com- 
plainant's clainas; and prayed that the défendants be required to account for 
and pay over so much of such assets aa might be necessary to satisfy cora- 
plainant'sdemands, ifeW.thatasthe action was primarily an action against the 
vendor corporation for damages for fraudaient représentations, the corpora- 
tion was a necessary party. 

2. Same — Abandokment op Pbanchibb. 

Allégations in the bill that complainant purchased ail of the property of 
the vendor corporation, and that since the sale the vendor had divided its as- 
sets among its stockholders, and ceased toexercise its franchise, furnishes no 
excuse for not making the vendor a party, as the corporation was not dis- 
solved by mère uon-use of its franchise, or by the want of assets. 

3. Same— Non-Election of Officers. 

Under Rev. St. Wyo (under which the vendor corporation was organized) 
g 560, failure to elect trustées on the day designated by the laws of the Com- 
pany did not dissolve the company, but the élection might be held on a sub- 
séquent day, and the trustées held until their successors were elected. By 
the laws of Wyoming service of process could be made on the corporation 
by serving the same upon any of the trustées ar offlcers, or by leaving a copy 
at the company's place of business. Held, that the allégations of the bill that 
the Company had no offlcer or agent on whom service of process could be 
served, showed no valid reason why it could not be made a party. 

4. Same— Equity— JuRisDiCTiON. 

As the bill showed that the case was one appropriais for a trial at law, com- 
plainant should flrst establish at law, not only his right to damages against 
the vendor company, but also the amount of such damages. 
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5. Samb — Pleadins — Amendment. 

As the bill is brought in a jurisdiction other than the district of which the 
vendor company waa a résident, it cannot be amended so as to bring tlie Com- 
pany in as a défendant, and is fatally defective. 

In Equity. On demurrer to bill. 

Swift, Campbell & Jones, for complainant. 

Kraus, Mayer & Stein and /. W. Woolworth, for défendants. 

Blodgett, J. This bill is now before the court upon a demurrer filed 
in behalf of ail the défendants who hâve been served with process. 
The bill seeks relief against the défendants as stockholders in certain cor- 
porations organized under the laws of the territory of Wyoming. The 
bi]l avers that in November, 1882, there were existing and doing busi- 
ness in the territory of Wyoming three corporations organized under the 
laws of said territory, engaged in the business of breeding and dealing 
in cattle, known respect! vely as "The Swan & I^rank Live-Stock Com- 
pany," "The National Cattle Company," and "The Swan, Frank & An- 
thony Cattle Company." That on the 27 th of November, 1882, said 
three companies joined in making a written contract with one James 
Wilson, of Edinburgh, Scotland, by which said companies agreed to sell 
to a limited company, to be thereafter incorporated under the laws of 
Great Britain and Ireland, by said Wilson and his associâtes, as pro- 
moters, for the sum of $2,553,825, ail and singular the lands and tene- 
ments, possessory rights to lands and tenements, water-rights. improve- 
raents upon lands, bouses, barns, stables, carrais, cattle, horses, and mules 
belonging to said three Wj'oming corporations, or any or either of them; 
also the live-stock brands, tools, implements, wagons, harnesses, ranch, 
camp and round-up outfits, and branding irons belonging to said Wyo- 
ming corporations, or any or either of them, which said lands and ten- 
ements, jiossessory rights, goods and chattels, and live-stock, were par- 
ticularly enumerated and described in certain inventories annexed to 
said written agreement, and made a part thereof. That said contract 
contained, aniong other provisions, the following covenant: 

"And it is furtlier agreed on the part of t)ie said tirst parties, as to ail live- 
stock mentioned and described in said inventories, that said first parties shall 
and do hereby agrée aud guaranty to and with said second party that the 
herd-boolîs of said first parties, showing the acquisition, increase, disposition: 
of, aud nuraber of cattle now on hand, of the said first parties, respectively,. 
hâve been truly and correctly kept. " 

That after making said contract, Wilson proceeded to Scotland, and 
there succeeded in organizing the complainant company, a limited lia- 
bility company, as contemplated in said contract, under the laws of Great 
Britain and Ireland, and secured subscription for and payment into the 
complainant company of sufficient capital stock to consummate the said 
contract; and that some time in April, 1883, the fuU purchase price 
called for by the Wilson contract, less certain agreed déductions for ex- 
penses, etc., vvas paid to the three vendor companies, and bills of sale 
and deeds for the property of the vendors were delivered to the com- 
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plainant, and complainant thereupon took possession of the property so 
transferred to it by the vend ors. ;,, , 

It is also alleged in the bill that the vendor companies representedl to 
the complainant in the bill, aiid to the promoters of the complainant 
'Company, and to the shareholders of the complainant company, that it 
was impossible to count the cattle which the vendor companies agreed to 
sell the complainant, and that the complainant would be oblîged 
to take possession of the sarae wherever ■ they might be ranging. with- 
out any count whatever, and without any other or further act on the 
part of the vendors than the delivery of the bills of salé and deeds; 
that complainant, relying upon the repî'esentations made by the vendors 
that the inventories attached to and made a part of said agreement of 
sale, and upon the représentation^ of the vendors that the death losses in 
their herds were made good by the number of cal ves which escaped 
branding at the regnlar branding season, and their further représenta- 
tion that they undoubtedly had the full number of 89,167 head of cat- 
tle in their said herd, and relying upon the joint guaranty of the vendors 
that their herd-books truly and correctly showed the number of eattle 
then on hand, and upon the guaranty that the calf brands of the year 
1883 would amount to 17,868 Calves, and fully believing, as stated by 
the vendors, that it was impossible to count said cattle, complainant con- 
sented to receive delivery of said cattle, and did receive the same with- 
out any count, and take the same wherever they were ranging, without 
any other act on the part of the vendors than the delivery of said papers 
by the vendors. 

The bill further states that one Alexander H. Swan was the active 
agent of the vendor companies in the negotiation and consummation of 
said sale to the complainant; that Swan was connected with ail the ven- 
dor companies as a stockholder, and was an oflficer in ail of them; that 
he had had large expérience in the management of such properties, and 
that by reason of said Swan's knowledge of said properties and the busi- 
ness of the vendor companies, the complainant made an agreement with 
him to continue in charge of said herd, as manager for complainant, at 
a large salary; and that Swan at once, after said purchase was consum- 
mated by complainant, took charge of said herds and ail the said ranch 
property, as manager for complainant, and continued to be such man- 
ager until a very récent date before the filing of this bill. It is further 
averred that Swan, as such manager, reported to complainant that 17,- 
932 calves were actually branded at the branding season of the year 
1883, and further says that said report was false, and intentionally made 
so in orderto deceive and deîraud the complainant. 

The bill further says that complainant has novv learned "that the rep- 
résentations made by, the veiidors that they had 89,167 head of cattle to 
sell to complainant were groâsly untrue, and the représentations made by 
said vendors that. the number of Calves in their herd which escaped 
branding at the regular branding season was sufficient to offset the death 
losses in said herd were also grossly iiritrue," and avers that the fact that 
said représentations were untrue was khown to the veiidors, and that the 
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vendors were unwilling to hâve said cattle counted at the titne such pur- 
chase was coiïsummated, because they well knew that such count would 
show that they did not hâve the number of cattle that they purported 
to hâve and agreed to sell. And the bill further avers that there were 
at least 30,000 head of cattle less in the herds sold to complainant than 
the vendors represented themselves to hâve, and that comiilainant has 
sufFer^d damage in conséquence of such deficiency, and in conséquence 
of the misrepresentation of the vendors, to the amount of at least $800,000. 
It is also further charged in the bill that the vendors had no other as- 
sets, or substantially none, except the property sold by them to com- 
plainant, and that after the sale of their said properties to the complain- 
ant, and the receipt by them of the purchase price, the three vendor 
companies paid whatever liabilities they had outstanding, except their 
liability to complainant, herein set forth, and distributed the money and 
stock obtained from complainant as the proceeds of said sale, and ail 
their other assets among the respective shareholders, and the same were 
received by said shareholders; and since that time said three corpora- 
tions hâve not, nor has either of them, niade any use whatever of their 
franchises, but they hâve abandoned the same; and neither of said cor- 
porations has any ofBcer or agent upon whom process can be served. 
That they bave not, nor has either of them, any assets of any kind out 
of which any judgment at common law against them, or either of them, 
could be satisfied. That the assets of said corporations were in the hands 
of the vendor corporations a trust fund to satisfy the claims of the com- 
plainant, as set forth in its bill, before the shareholders of said vendor 
corporation were entitled to receive any portion of the same; and said 
shareholders, in taking and receiving said assets, took and now hold the 
same as trustées iii place of the corporation, subject to the lien of the 
complainant's aforesaid claim for damages. That ail the défendants in 
this bill were shareholders in some one or more of the vendor corpora- 
tions, and received their proper shares of said assets when said assets 
were distributed, as aforesaid. 

The bill states that the complainant has made défendants thereto ail 
the shareholders of the vendor corporation who réside within this dis- 
trict. The prayer of the bill is, that each and every of the défendants 
shall, by a decree of the court, be required to account for and pay over> 
as the court may direct, to complainant, in satisfaction of complainant's 
damages, so mûch of the assets of said respective corporations as may be 
necessary to satisfy complainant's demand. Neither of the original ven- 
dor corporations are made parties to this bill, nor is it claimed that ail 
the stockholders in said corporations are made parties, but only such 
stockholdérs as are within this district. 

The bill is demurred to, mainly on two grounds: Mrst, that the ven- 
dor corporations are necessary and indispensable parties to this suit; 
second, that no judgment at law has been obtained against said vendor 
corporations for the amount of damage whicn complainant allèges it has 
sustained by reason of a breach of the co venants, or the misrepresenta- 
tions set out in this bill. 
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It is true that complainant seçks by the averinent that said veiidor cor- 
porations, haying abandoned their corporate franchise, haye no officer or 
agent on whom process can be served, to excuse itself for not making the 
corporations parties defendantj and perhaps it ma)^ be said that they in- 
tend also to excuse themselves thereby for not having obtained jndgment 
at law against the yendor corporations; but the ayerment that the ven- 
dor corporations haye distributed their assets among the stockholders, 
and ceased to make any use of their franchise, is not équivalent to an 
averment of the dissolution of the corporation. The law is well settled 
that a corporation is not dissolved by the non-use of its franchise, or by 
the want of assets. Bank v. Bank, 14 Wall. 383; Bank v. Insurance Co., 
104 U. S. 64. The rule was,.'undoubtedly correctly laid down in Glass 
Manujactory v. Langdon, 24 Pick. 49, where it is said: 

"ïhe possession of property is not essential to the existence of a corpora- 
tion. Its insolvency cannot, therefore, extinguish its légal existence. * * * 
ïlie omission to choose directors clearly does not show the dissolution of the 
corporation. Although the proper olïicers may be neeessary to enable the body 
to act, yet they are not essential to its vitiility. Even the want of offlcers, 
and the wantof power to elect them, would not be fatal to its existence. It 
has a potentiality which mlf{ht by proper authoritybe calledinto action with- 
out alïecting the identity of the corporate body." 

By the laws of Wyoming, under which thèse vendor corporations were 
organized, "failure to elect trustées on the day designated by the laws of 
a Company does not dissolve the corporation, but an élection may be held 
on another day, and the acts of trustées are binding until their successorg 
are elected," (Rev. St. Wyo. § 560,) and service of process could be made 
on such corporations by the laws of Wyoming by serving the same upon 
any of the trustées or officers, or by leaving a copy at the usual place of 
business of such corporation, so that there is nothing in the bill showing 
any valid reason in law why the corporations cannot be made parties to 
the controversy set out in this bill, if the suit is brought within the proper 
jurisdiction. That thèse vendor corporations are not only neeessary, but 
indispensable, parties to this controversy it seems to me can hardly ad- 
mit of a doubt, upon the statements made by the bill. It will be noticed 
that ail the claims which the complainant seeks to enforce against the 
défendants as stockholders of thèse corporations are claims sounding 
in damages which bave accrued by reason of the alleged breach on the 
part of the vendor corporations of their covenants in regard to the num- 
ber of cattle upon their respective ranches, and their raisrepresentations 
in regard to the présent and prospective value and profits of their prop- 
erty, as set forth at leugth in tbe bill, many of which I bave not quoted. 

As the case stated in the bill is one sounding whoUy in damages, it 
is one peculiarly appropriate to the jurisdiction of a court of law. It 
is a case for damages primarily against the vendor corporations, and the 
défendants in this case are only sought to be made secondarily liable by 
reason of the fact that they are charged with having possession of certain 
assets of the vendor corporations out of which it is insisted coraplainant's 
damages should be satisfied; but it seems to me that the first step is 
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to establish a elaira against thèse vendor corporations. The complain- 
ants are, in efifect, by this bill seeking to compel thèse défendant stock- 
holders to try a case in this court against corporations who are not par- 
ties to the suit. The first and fundamental question in the complain- 
ant's case is, has there been a breach of the covenants of thèse vendor 
corporations, and what amount of damage has the complainant sustained 
by reason of such breach? Itwould be anomalous and unjust, it seems 
to me, to try this question in a suit to which the corporations were not 
parties, and where they could not be heard. 

The case made by the bill is one peculiarly, if not exclusively, appro 
priate for a trial by a court of law. The extent of the shortage in the 
cattle sold complainant, and the value of those cattle, is a matter which, 
it seems to me, thèse défendants hâve the right to demand should be in- 
quired of and adjudicated upon by a court of law. Indeed, it may well 
be doubted whether any court of equity should take jurisdiction of the 
controversy as stated in the bill. In Story's Equity Jurisprudence, (vol- 
ume 1, § 72,) it is said. 

"If, tlierefore, the proper relief be by an award of damages, which can alone 
be ascertained by a Jury, there may be stroiig reasons for declining the exer- 
cise of the .jurisdiction, since it is the proper funotion of a court of law to su- 
perintend such trials." 

And in many other cases where the question arises purely on matters 
of fact fit to be tried by a jury, and the relief is dépendent upon that 
question, there is equal reason that the jurisdiction for relief should be alto- 
gether declined. I am therefore of opinion that the demurrer to this bill 
is well taken, upon the ground that the complainant should first estab- 
lish by a suit at law, not only the fact that it has a claim for damages 
against thèse défendant corporations, but the amount of such damages, 
and, even if I am in errer upon this point, and if a court of equity can, 
with the proper parties before it, administer the relief which the com- 
plainant seeks in this bill, without the damages first having been ascer- 
tained and determined by a suit at law, still, there can be no doubt, I 
think, in the light of the authorities, that the vendor corporations are 
necessary and indispensable parties to such bill. Kendig v. Dean, 97 U. 
S. 423; Wood v. Dummei-, 3 Mason, 308, Lyman v. Bonney, 101 Mass. 
662; Patterson v. Lynde, 112 111. 196; Bank v. Smith, 6 Fed. Rep. 215. 
As I hâve already said, the complainant, by the bill as now framed, seeks 
to compel the défendants, who are not the vendor corporations, to try, in 
efifect, a suit against the vendor corporations where the claim sounds 
wholly in damages. Thèse défendants are not supposed to bave within 
their possession or control either the facts upon which the corporations 
themselves might base a défense or upon vvhich the damages could be 
measured and determined. The books, papers, vouchers, original con- 
tracts, everything which would be material to the settlemeut of the rights 
of the complainant against thesé vendor corporations mustbe supposed 
to be in the hands of the vendor corporations, or some of their officers, 
and not in the hands of either of thèse défendants by reason of the mère 
fact of their being stockholdera. Thèse vendor corporations, being Wy- 



462 FEDERAL KEPÔEÏER, VOl. 39. 

bining corporations, cannot be bxought into this court, and hence the bill 
is not ùiûy fatally defective, as it stands, but caniiot be amended in that 
respect. The demurrer is therefore sustained and the biil dismissed. 



Webster Loom Co. v. HiGGiNS et al. 

(Circuit Court, S. B.Neio York. July 26, 1889.) 

1. Patents for Inventions — Carpet-Looms — Infringembnt — Damages. 

On bill for infringement of a patented device for weaving carpets, com- 
plalnant selected another loom, the B. , as the standard of comparison by whicb 
the inCrease in production by use of the device intringed should be measured. 
The master found that still another device, the J., which was in use before 
complainant's, produced vastly superior results to those produced by the B. 
Held, that the master should bave found whether défendants derived any ad- 
vantage from the use of complainant's device over vrhat they would hâve had 
in usiug the J. 

3. SaMB — ReS JUDICATA.. 

A former décision in the case as to the proper rule by which to compute 
défendants' profits from using complainant's device, rendered in denying de- 
fendants' motion to direct the master not to require an accountingof the cost 
of production, and selling price of the carpets, is to be foUowed upon the 
hearing of exceptions to the master's report. 

In Equity. Bill for infringement of patent. 

Bill by Webster Loom Company against E. S. & N. D. Higgins. Coni- 
plainant excepts to the master's report. 

Edward N. Dickerson and Edward Stephens, for complainant. 
Livingston Gifford and Walter K, Griffin, for défendants. 

Shipman, j. The questions in this case arise upon the complainant's 
exceptions to the master's report. The bill is founded upon the infringe- 
ment by the défendants of letters patent No. 130,961, dated August 29, 
1872, to William Webster, for an improvement in looms for weaving 
pile fabrics. In, the opinion of the suprême court in this case (Loom Co. 
V. Higgins, 105 U. S. 580) the history of the art and the nature of the 
improvement are stated, so far as they ^yere developed in the record which 
was then before the court. For the better understanding of the questions 
which came before the master, it is désirable to recapitulate that portion 
of the opinion : 

"In weaving pile fabrics, — such, for example, as Brussels carpet, — the pile 
or loop is formed by inserting a wlre alternàtely with the fllling between the 
threads of the warp, immediately under the woolen or worsted threads, and 
aïterwards withdrawing it from' the web of cloth. At ttrst thèse wires were 
itiserted and withdrawn by hand, by the aid of an assistant, which made the 
;process a very slow one, so tbat only a few yards could be woven in a day on 
a single loom. The flrst great improvement was introdueed about 1840-50, 
by Erastus B. Bigelow, of Massachusetts, who invented a mechanical appa- 
ratus, attached to the sidéOf the loom, which automatically inserted the wires 
in the shed, oropeaing between the warpa, and withdrew them from the web. 
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* * * This attachment to pile-fabric looma became generally tnown as 
the ' wire movement,' and by its aid tWenty-flve yards a (.'«ly could be wovén 
on a single loom, without the aid of any assistant. It is seldom that such a 
complète révolution in one o£ the useful arts is màde at a single Jump." 

Improvements were made on Bigelow's invention. Among others, 
William Weild of Eng>and, in about 1855, made a decided imprové- 
ment, which, after being subsequently perfected, enabled 30 or 40 yards 
a day to be woven on a gingle loom. But perfect efïiciency was not at- 
tained by Wèild's motion, and its defecta raade it necessary to work the 
loom more slowly than the other opérations required. Webster's im- 
provement "resulted in giving to the loom the capacity of weaving fifty 
yards a day." The circuit court, in entering its decree in favor of the 
eomplainant in accordance with the instructions of the suprême court, 
directed the master, among other things, to ascertain and state to the 
court the number of infringing carpet-looms used by the défendants, the 
number of yards of carpet which they had caused to be woven thereon 
since October 20, 1873, and the gains or profits which they had received 
from infringing the exclusive rights of the eomplainant. No damages 
•were claimed by the eomplainant. It was agreed that the défendants 
had used 61 infringing looms, upon which the master finds that they 
had woven 8,277,012} yards of carp^it during the eight years they were 
in use. The eomplainant insisted that the testimony proved that by 
means of the infringement the 61 looms produced 4,145,872 yards of 
carpet over and above what could bave been "produced on a like number 
of looms fitted with any other wire motion, open and free to be used, 
and that the value of the increased product to the défendants was thirty- 
six and three-fourth cents per yard, makinga total net profit of $1,523,- 
607.96. The thirty-six and three-quarter cents per yard was arrived at 
by subtracting the en tire cost of rnanufacturing from the selling price." 
The master does not find whether the net profit which the défendants 
made upon their manufactured goods was 36 J cents per yard, but was 
of the opinion, as matter of law, that, inasmuch as the wire motion 
related only to an improvement and increased product in the matter 
of weaving, which was, although the final process, but one of many 
processes involved in the art of rnanufacturing carpets from wool, the 
entire profit upon the increased production from the use of the wire mo- 
tion was not the rule of profits, but that the true rule was the profit to 
the défendants in the matter of weaving, and that the proper inquiry 
was the différence in the cost of weaving the increased quantity of carpet 
upon the infringing looms and upon any looms free and open to use. 
He therefore reported that there had been a failure on the part of the 
eomplainant to establish a légal basis for a computation of profits. 

The eomplainant selected the Bigelow loom as the standard of compar- 
json by which the amount of increased production by the use of the 
Webster motion should be estimated. The défendants insisted that a 
number of wire motions were at.the date of the infringement free and 
open to use, eitheir of which produced results superior to those produced 
either by the Bigelow or the Webster motion, aiiid consequently that they 
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had made no profits for which they were accountable to the ccmplainant. 
The master found that tbe Johnson wire motion, which had been con- 
tinuouaiy used by the Roxbury Carpet Company of Roxbury, Mass., 
since 1856, ïintil 150 looms furnished with such motions were running 
at the time when the testimony was taken, "was oupable of producing, 
and actually did produce, résulta so vasdy superior to the Bigelow as to 
utterly destroy the latter as a basis of ascertaining the gains, profits, 
and advantages which were realized by the défendant by reason of the 
infringement." He does not find the exact amount of its superiority in 
point of productiveness to the Bigelow device, or the relation which the 
Johnson motion bore in its capacity for assisting production to the Web- 
ster motion, because he was of opinion that, the défendants having shown 
the superiority of the Johnson motion over the Bigelow, "the burden of 
fumishing the means for raaking a computation based upon the superi- 
ority of the infringed device over ail others open and free to the public 
use, was wholly upon the complainant, and he raust do it by trustworthy 
légal proof. Should any of the factors necessary to ascertain the compu- 
utation be destroy ed by défendants, a new basis must be establis'ied by 
the proofs, or the accounting fails." The master fovid nothing in regard to 
the relative superiority or inferiority of any of the other déviées in regard 
to which évidence was ofifered. Upon both the la w and facts he found 
that the complainant had failed to establish by trustworthy légal proof 
any basis for the computation of profits. It will thus be seen that, in 
addition to the number of infringing looms and the number of yards 
manufactured thereon, the master found upon the questions of fact only 
the superiority of the Johnson wire motion to the Bigelow motion. The 
complainant excepts to ail the foregoing conclusions both of law and fact, 
which the master reaohed. 

Two questions were presented for his décision: (1) Did the défend- 
ants dérive any advantage from using the complainant's invention over 
what they would bave had " in using other means then open to the pub- 
lic, and adéquate to obtain an equally bénéficiai resuit?" And, (2) if 
yea, what were the fruits or the profits which resulted from that advan- 
tage? The alleged advantage is a vastly increased capacity to produce, 
and actualincreased production of finished goods. As the standard of 
pre-existing success in weaving pile fabrics the complainant selected the 
Bigelow motion, and apparently,' from the history of the litigation upon 
this patent in New Jersey, had a right to make such sélection. The de- 
fendants designated divers motions as superior to the Webster, and fur- 
thermore offered proof to show that the alleged capacity bf the Bigelow 
liiotion was too low. From thèse devices the master properly gave mosf 
attention to the Johnson, bècause, as he says, "there is no question as 
to its being open and free, and because the proofs seem more direct and 
reliable." The Roxbury Company had had no interest in this infringe- 
ment. The testimony was derived from the books, which were appar- 
ently kept in the ordinary course of business, without reiference to this 
question, during the same years in which the infringing looms were used 
by the défendants, and the master justly thought that the proof seemed 
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more direct than in regard to the other motions. After having found 
its superiority to the Bigelow, he stopped his investigations, upon the 
ground that, as the défendants had destroyed the complainant's stand- 
ard, there could be no standard until the complainant voluntarily cre- 
ated one. Whether this is or is not a correct application ôf the doctrine 
of the burden of proof in other cases I shall not inquire, because it is 
not, in my opinion, correctly applied to the facts in this case. The 
question was as to the advantage which the défendants had from the use 
of the patented invention, and the plaintiff said the advantage is large 
by reason of its superiority to the acknowledged pre-existing standard. 
The défendants' testimony was a comparison of the Johnson with the 
Webster, rather than with the Bigelow. It not merely attacked the cor- 
rectness of the plaintiff's standard, but by testimony, which purported 
to be exact, definite, and mathematically accurate, set up a new standard, 
and endeavored to establish the fact that the Roxbury motion gave larger 
results than the patented motion. The testimonj' on both sides has been 
closed, and, if the Roxbury testimony was crédible, and was believed 
by the master, it was not merely négative; but, in connection with the 
' criticisms which were made upon it by the complainant's counsel, and 
the analysis which it received from them, it was capable of giving a 
a positive answer to the tirst question. If the new standard is a true 
standard, it is not important who introduced it into the case. The mas- 
ter should hâve found whether any advantage was derived by the de- 
fendants from the use of the patented invention over what they would 
hâve had in using the Johnson motion. 

The next question is one of law, and relates to the rule for the com- 
putation of profits in case an advantage is found; or, in other words, 
Avhat were the fruits of the advantage? The complainant conlends that 
the rule is the net profit which the défendants received per yard upon 
the increased amount of manufactured carpets. The master thinks that 
it is the différence, if any, between the cost of weaving the saine num- 
ber of yards upon any loom, with or without a wire motion, which were 
free to be used, and the cost of weaving upon the infringing looms. 
This question is both an important and an interesting one; but, for the 
purposes of this case, I think that it is settled in this circuit, by the dé- 
cision of Judge Wallace' upon the motion of the défendants to direct 
the master not to require an account of the cost of production and the 
selling price of said carpets. In the opinion denying the motion Judge 
Wallace said: 

" Thèse profits arisé because by using the patented loom the défendants 
hâve produced more yards of carpet than they could hâve produced by using 
such looms and appllancesas it was open for them to use. Upon this theory it 
is to be ascertained to what extent défendants' production has been Increased 
by tlie use of the patented loom, and then the average profit per yard, or the 
aggiegate profit on the increased production that actually accrued to the dé- 
tendants. *; * * The complainant haa the right to follow the profits 
through ail the stages of production, and ail the departments of thelr busi- 

' Not reported. 

v.39F.no.9— 30 
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ness, because tlie ultimate rjrofit made by the défendants is the measure of 
tteir accouiita'bility," ■'".'' ''.'"'" 

This décision was directly upon the proper rule of profits in thip case, 
after an argument of the question, and its conclusions are not now open 
for reviewon mypart. If any advantage isfound, the amount of profit 
should be estîn^ated by the master in accordance with the rule stated in 
the opinion of the circuit judge. 

The défendants ofifered testiniony, which was admitted, respecting the 
comparative advantages in point of weaving capacity of divers English 
looms with wire motions, which were patented in England at différent 
dates, but were never patented in this country. The complainant and 
the défendants differ upon questions of law whether those patented de- 
vices, or any of them, or which of them, were free and open to be used, 
and also difîer as to the time when a coraparison is permitted to be 
made; the complainant, for example, contending that a device must be 
free and open at the date of the complainant's patent; and the défend- 
ants contending that, if it. is free and open at or during the time of the 
infringement, then from and after the time when it becomes free it is 
a proper subject of cpmparison. Inasmuch as the master has found 
nothing in regard to thèse devices, and is not herein directed to make a 
new finding respecting them, a décision of thèse questions is unneces- 
sary. The report is recommitted to the master, to make a further re- 
port in conformity with the views herein expressed. 



McDonald v. Whitney et al. 
{Circuit Court, D. Massachusetts. July 26, 1889.) 

1. Patents fob Inventions — Infhingement — Damages. 

On a référence to a master to report the amount of damages for whicli the 
défendant should be charged for infringement of plaintifls patent, it ap- 
peared that plaintiff received $200 as royalty for each machine manufactured 
by a licensee, and that plaintiff made a profit of like amount on machines 
made bj' himself, and that défendant was a close competitor of plaintiff in the 
market. Held, that a charge of $200 for each machine manufactured by de- 
fendant was not excessive. 

2. Samb. 

The facts that plaintiff's machines emb^-aced other patents owned by him 
besides the one infringed by défendant, and that such other patents were also 
Included in the license, furnish no grounds for altering the master's finding, 
where he also flnds that the efflciency and salability of the inl. inging ma- 
chine depended upon the plaintiff's patent. 

3. Equity — BiLi, op Review — Time op Filinq. 

A bill of review for errors on the face of the decree must be flled within 
two years from the date of the final decree sought to be reviewed. 

In Equityl' On' exceptions to master's report, and on bill of review 
and answér. For héaring on the merits, see 24 Fed. Rep. 600. 
T. W. Clarke, for complainant. 
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/. H. MUleU, for défendants. 

CoLT, J. The only question arising under the exceptions of the de- 
fendant Joël Whitney to the master's report upon which I hâve any doubt 
relates to the amount of damages with which this défendant has been 
charged. The master charges him with $200 for each infringing ma- 
chine made and sold by him. This finding is based upon the fact that 
one Clément paid McDonald a royalty of $200 on eacfi machine which 
Clément nianufaetured ; and further, that a profit of like amount was 
made by McDonald himself on the machines sold by him. It also ap- 
pears that the cojnplainant and this défendant were close competitors in 
the market. Under thèse circumstances, I do not think the master's 
findings excessive. It is urged, however, that the McDonald machine 
embraced other patents of McDonald besides the one which the défend- 
ant infringed, and that such other patents were also included in the 
license given to Clément. The master finds, however, that the efficiency 
and salability of the infringing machine depended upon the McDonald 
patent, which is in controversy in this suit, and which this court held 
this défendant infringed. While upon the évidence, as reported by the 
master, I am not entirely clear on this question, y et, on careful considéra- 
tion, I can see no sufficient reason for changing the master's finding. The 
exceptions to the master's report are, therefore, overruled. The complain- 
ant has filed a bill in the nature of a bill of review against the défendant 
Arthur E. Whitney , .and a hearing was had upon this bill and the answer 
thereto. The position taken by this défendant is that, the error being 
apparent on the face of the decree, the bill should hâve been filed within 
two years froni the date of the final decree sought to be reviewed. The 
final decree, dismissing the bill as to Arthur E. Whitney, was entered 
August 4, 1885, and the pétition for leave to file a bill of review was 
dated more than two years thereafter, namely, September 24, 1887. 
From analogy to the time within which by law an appeal may be taken 
from the circuit court to the suprême court, the suprême court hâve es- 
tablished the same limitation respecting bills of review, whenever the 
ground of the bill is error on the face of the decree. Thomas v. Harvie's- 
Heirs, 10 Wheat. 146; Whiting v. Bank, 13 Pet. 6; Rklcerv. Powell, 100 
U. S. 104; Olark v. Killian, 103 U. S. 766; Ensminger v. Powers, 108 U. 
S. 292, 2 Sup. et. Rep. 643. The decree being final as against the de- 
fendant Arthur E. Whitney, and the bi.l of review not having been 
brought within two years, this biU must be dismissed. Master's report 
confirmed, and bill of review dismissed. 
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MoRSS V. Union Fobm Co. (No. 316.) Hall v. Knapp et al. (Ko. 
336.) MoEss V. Knapp. (No. 538.) 

(Circuit Court,' D. Conneeticui. July 36, 1889.) 

1. Patents for Inventions — Infbingkment — Damages — Profits. 

Défendants sold the complainant's patented expanding dresa-form, to which 
défendants attached an improved device for openiting it. Complainant's pat- 
ented device gave to the infringing form its value as a marketable article. 
Held, that if any distinct part of the profit derived by défendants from the 
infringing sales was due to their improvement in the operating device, the 
burden was on them to show it. 

2. 8ame— Loss OF S.u^Es. 

The master properly refused to aiiow complainant, in addition to the 
profits which he would hâve made upon the number of forms which he was 
deprived from selling by défendants' infringing sales, the profits made by dé- 
fendants upon the number of forma sold by them in excess thereof. The 
proper rule is to allow only proved damages. 

3. Samb— Accounting — Evidence. 

Where it is manifest that during theperiod covered by the litigation ail the 
testimony of importance was discovered and presented, it is proper for the 
master to refuse to open the accounting to receive further évidence that an 
expanding device not included in complainant's patent, but accomplishing the 
same results, was free to be used, and to receive in évidence a patent issued to 
one of thé défendants before the accounting commenced. 

4. Same — Increasbd Damages. 

While complainant is entitled to increased damages, under Rev. St. U. S. 
§§ 4919, 4931, giving the court discretionary power to increase the damages, 
for infringing sales made by défendants in willful violation of a decree en- 
joining them from so doing, he is not entitled to such damages merely on 
account of défendants' conduct in pushing the infringing articles upon com- 
plainant's customers, and endeavoring to deprive him of his former trade. 

At Law and in Equity. On exceptions to master's report. 

The facts are sufficiently stated in the opinion. Rev St. U. S. § 
4919, provides that damages for infringement of a patent may be re- 
covered by an action on the case, and that on a verdict for plaintiff "the 
court may enter judgment thereon for any sum above the amount found 
by the verdict as the actual damages sustained, according to the circum- 
stances of the case, not exceeding tliree times the amount of such ver- 
dict," etc. Section 4921 provides that in suits in equity the court may 
assess the damages caused by the infringement, and that "the court shall 
hâve the same power to increase sucii damages, in its discrétion, as is 
given to increase the damages found by verdicts in actions in the nature 
of actions of trespass on the case." 

Payson E. Tucker and Charles F. Perkins, for complainant. 

John K. Beach, for défendants. 

Shipman, J. Thèse are exceptions to the committee's and master's re- 
port in two actions at law and one suit in equity, which were based upon 
the infringement of letters patent No. 233,240, dated October 12, 1880, 
to John Hall, for an adjustable dress-form. A description of the inven- 
tion and the claim which was infringed are given in Morss v. Knapp, 37 
Fed. Rep. 351. By agreemant of the parties the accounting upon the 
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bill in equity was referred to Edwin E. Marvin, Esq., as master, who 
was also appointed committee to ascertain the damages in the actions at 
law. The time wliich was covered b}^ the différent suits was as folio ws: 
By No. 316, from October 12, 1880, to April 27, 1886; by No. 336, 
from April 27, 1886, to November 16, 1886; and by the accounting in 
No. 588, from November 16, 1886, to February 25, 1889. The three 
cases were heard together upon the stipulation that ail the proofs should 
be considered to be taken in each of said causes, so far as the same were 
compétent and relevant. In No. 538 the master found the profits of 
the défendant to be $5,421.02, and the proved damages to the complain- 
ant to be $7,206.21, The damages in No. 306 and No. 336 he found 
to be respectively $512.43 and $373.23. A larger sum in damages in 
each of thèse cast^ he also found in the alternative, if the court should 
be of the opinion that the évidence was suffieient to justify it. This 
will be considered hereafter. Both parties except to the findings of the 
committee and master. 

Two gênerai classes of forms were made by the défendants, as well 
as by the complainants, a skirt-form and a complète form. In order to 
understand the bearing of the several exceptions it is necessary to give 
the findings of the master in regard to the damages and profits by the 
sale of each of thèse forms, and I think it is important to give them in 
bis own language: 

"I find both thèse forms contain the expanding device of the second claitn 
of the plaintiff's patent in this suit. Of the skirt it supplies the chief élé- 
ments of the structure, and gives to it its value as a marketable article. It 
does not appear by the évidence that the solid skirts of such form hâve or 
ever did hâve any considérable sale or great market value, but for skirts ad- 
justable in a greater or less degree to the human form it does appear that 
there is a large and increasingdemand, for the purposesof draping and fltting 
of garraents. The adjustable device employed as to thèse particular skirts 
belonged to the complainant, and was embodied in them by the défendants 
for the purpose of giving them sale, and did in fact sell them. The défend- 
ants superadded tothe coraplainant's invention in suit a Armer waist, a sub- 
stantial foot on casters, also a very simple, convenient, and valuable device for 
operating the expanding mechanism of it, consisting of a slow-threaded 
screw on the central rod, rotaled or operated by a handle or knob at the top 
of the form, whereby the mechanism of the pîaintifE's patent could be con- 
veniently expanded to lit any form, and at ail stages of the adjustment be 
securely and firmly locked and held in position and in proper form. This de- 
vice was an improvement for the opération of the plaintiff's device which, as 
organized in plaintiff's skirt, operated by hand, and with considérable incon- 
venience, and required to be locked and held at ail points desired by the use 
of several set-screws. The plaintiffs' device was more valuable with this im- 
provement added to it than without it; and the défendants' form embodying 
plaintiff's device so improved in compétition with the plaintiff's skirt form, 
which did not contain the défendants' improvement, sold more freely than 
plaintiff's, at slightly higher priées than plaintiff's; that is, it brought from 
$2.50 to $3, while phiintiff's iron post form brought from $2 to S^.50, and 
wood post form from $1.50 to $2. The défendants' improvement was not 
such a device as could give any value to a skirt-form having no expanding 
devices within it upon which it could operate. The plaintiff's expanding 
device was absolutely necessary to it to give it any sale; nor does it appear 
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that thére is any other expanding device for skirt-forms on whieh the de- 
fendants' device can operate, or with which it can be employed, which is 
open and free for thera to use and employ. For such profits as the défend- 
ants secured by this appropriation of the plaintiff's patent, or for the damages 
theréby eoming upon the plaintiiï by loss of sales of his own invention, the 
défendants are to account. If the défendants' device added to thèse any essen- 
tial part of them, the défendants should hâve proved the amount of such 
added profits in theirown interestafter having stated their total profits to the 
niaster in their statement on file. ïhere was no such proof made, and the 
added expense of manufacture necessary would rather indicate a lessening of 
profits, The profits which the défendants admit they made on thèse ski rts 
are sixty cents each, and $1,576.80 in the whole. " 

* * * « tu « * « * * 

"As to the 3,364 f ull-flgure forms sold during the same time, ï. e., from Iso- 
vember 16, 1886, to April 20, 1888, the défendants admit their profits upon the 
sale of them to hâve been SI. 08 each, and $3,633. 12 in the whole. I find that the 
device of the plaintiff's patent in suit Was embodied in ail thèse figures in the 
same way as in défendants' skirt, to which was added the défendants' knob at 
the top upon a central screw-threaded rod, for expanding and holding at ail 
points the plaintiff's expanding device, and such addition was entirely useless 
unlesssoorganized with the plaintiff's patent in suit. That the plaintiff's ex- 
panding device in suit, both in bust and theskirt, was a vahiable elementof de- 
fendants' forms, and contributed largely to their sales; but that there were in 
thèse fullforms.other important and prominent features which likewise contrib- 
uted largely to their sales, and added much to the value of the structure in use; 
and therefore I eauuot find from the évidence that ail the profits made by the de- 
fendants belong or are due to the plaintiff's patent in suit. Neither is there évi- 
dence in the case from which I can find the proportion of the amount of stated 
profits belonging or attributable to the complainant's patented device, and 
what to the devices patented by the défendants, and unpatented, which are 
embodied in this dress-f orra. There is no évidence from which I can separate 
the one from the other, and, under such circurastances, if the plaintiff should 
be adjudged profits, only nominal profits could be given. As to the damage» 
resulting to the plaintiff by the loss of sales of his f ull and complète form in 
each instance where one of thèse forms were sold to his previous customers, 
1 cannot find that he was so damaged. While he undoubtedly suffered a great 
loss of sales by sùch interférence, the évidence will not establish the fact that 
helost the Whole ûumber of such âales for such cause, nor is there any évi- 
dence which détermines what number of sales was ao lost. The défendants' 
full-figure form \Vas in many respects a very superior form. The whole fig- 
ure was firmer, strônger, and fully as graceful as that of the plaintiiï, and 
also employed in its construction a papiei- mâché bust, which kept its shape 
better, and was far more préférable in gênerai appearance and for fltting pui^- 
poses than one made of wires. The complainant's selling agents admit that 
there was à larjge inquiry inthetrade forformseontaining thèse /JopMrmacft^ 
busts, and that the iiiatterof ineorporating such a bust in the plaintiff's forms 
in order to meet the demands of the trad'e was suggested by customers, from 
ail of which if is certain that although the plaintiff's device in suit was a very 
désirable élément in the trade, and still more désirable when improved by ex- 
panding mechanism operating at the top as the défendant organized it in ail 
of his forms, still that the papier maohé bust was nearly, if not quite, as val- 
uable an élément; and it seerns fair to présume from the évidence that this 
bust made as many of the défendants' sales as did the plaintiff's device, and 
it is absolùtely certain that défendant did not make ail, or nearly ail, his sales 
to the complainant's previous customers because of the expanding devices of 
the bip portion of the skiit. Nor can I find the same fact that I hâve found 



MORSS r. UNION FORM CO. 471 

in regard to thedçfendant's skirt-form, that the plaintifE's expanding device 
was absolutely necessary to give it any sale, and th&t it would hâve had no 
great sale or commercial value without it. On the eoiitrary, I flnd that it 
woiild hâve undoiibtedly had a very considérable sale if it had no expanding 
devices whatevér àt the hip of the skirt. " 

The sanie différence or distinction was made in regard to the damages 
in the actions at law and in regard to the sales after April 20, 1888. 
No damages or profits were given upon the 7,636 complète forms which 
the défendants sold. Ten of the complainant's 13 exceptions relate to 
this portion of the report and it is contended that the défendants should 
be required to pay ail the profits which they made upon the full figures, 
or should pay upon the forms at least a sum based upon the amomit 
which they made upon the skirt-forms. This contention is upon the 
ground that the invention of the second claim constituted the ehief part 
and value of the full forms. While it is manifest from an examination 
of the careful and conservative report of the master that he had no doubt 
of the fact of a great loss of sales to the complainant from thèse compet- 
ing forms, and a conséquent damage by the infringement, yet that he 
could not tind a basis for the ascertainment of a spécifie amount of dam- 
ages arising from the use of the patented invention. My examination of 
the proofs leads me to the conclusion that, while I do not place quite so 
much value as he did upon the préférence which agents exhibited for 
the papier mâche bust, and think that without the expanding devices at 
the hip of the skirt it would not hâve been so formidable a rival to the 
complainant's full form as it was, yet I perceive that there is necessarily 
a haziness about that part of the case, which makes it difRcult to reach 
exact and definite results in figures as to the amount of damages or 
profits resulting from the use of the invention as described in the second 
claim. 

Two other exceptions make the point that as damages the master 
should, in addition to the profits which the complainant would hâve 
made upon the number of skirt-forms which he was deprived from sell- 
ing by the défendants' sales, hâve allowed the profits made by the de- 
fendants upon the number of skirt-forms sold by them in excess thereof. 
The master and committee followed the rules in the computation of dam- 
ages which are laid down in Seymour v. McCormick, 16 How. 480; PhUp 
V. Nock, 17 Wall. 460; Buerk v. Tmhamser, 14 Blatchf. 19, and which 
are commented upon in Root v. Railway Oo., 105 U- S. 189, and allowed 
only proved damages, and I think that he followed the established rule. 
The remaining ninth exception, in regard to the sufficiency of the means 
of ascertaiuing the number of wooden post and iron post forms, respect- 
ively, which the complainant would hâve sold but for the infringement, 
is immaterial, in view of the alternative finding of the master, which will 
be hereafter considered. 

The 21 exceptions of the défendants cover the entire case which is 
stated in the report. The important ones may be divided into three 
classes. The first contention is that the patented form is but an improve- 
ment in the art over pre-existing forms, and that, therefore, the entire 
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amount of profit which the défendants made cannot be the proper rule 
of profits. They insist that solid skirt-forms existed and had a promi- 
nent place, and that the Everett form, although to a certain extent an 
adjustable form, was yet practically a solid form, and had a large sale. 
The first exception is to the finding of the master, that it does not appear 
that solid skirts of the gênerai form of the défendants' hâve or ever did 
hâve any considérable sale or great market value. Solid entire forms or 
"dummies" for the exhibition of wearing apparel hâve long existed, but 
the patented article was the first dress-form which was adjustable to ail 
sizes, without change of shape. The Everett form was a primitive affair, 
which had a pretense of adjustability. It was enlarged by pulling away 
a movable half section from a stationary half section, thus broadening 
the figure from side to side, while keeping it unaltered from front to 
rear. The shape was radically changed. The solid entire form has still 
its place in the shops, and is also made to order, in imitation of the fig- 
ure ofthe person who is to use it, but it is not justly a subject of com- 
parison with the patented article, which had a new and distinct charac- 
ter of its own, viz. , expansion or adjustment, by the described means, of a 
skeleton frame, radially, in ail directions from a common center, and 
had its own place as an aid in the manufacture of ladies' wearing apparel. 
In conséquence of its appearance in the market, the Everett form disap- 
peared. The Everett sales of 11,500 in 1883 diminished, until during 
the'year ending in August, 1887, 1,000 were sold, and in the nextyear, 
when its manufacturer introduced a new form designed to improve upon 
its defects, the sales were about 100. 

The défendants, secondly, in view ofthe sales of the Everett form, ob- 
ject to the report, because it is found that the complainant's expanding 
device of the second claim gave to the défendants' skirt-form its value as 
a marketable article, and sold it, and was necessary to give it any sale. 
Of the truth of this finding there can be no doubt. The second claim 
contained the entire new skirt-form, which was the skeleton frame radi- 
ally adjusted in ail directions from a common center by the described 
means; and the défendants' wire structure contained the whole of the 
second claim and ofthe complainant's frame, and little else, except bet- 
ter and more expensive workmanship, and a better and more expensive 
équivalent device for operating the expanding mechanism. The défend- 
ants' device was the complainant's plus better workmanship and a bet- 
ter sélection of équivalent devices to operate the braces. 

The third class of exceptions is as to the rule by which profits are to 
be estimated, and to the finding of law that if the défendants' device 
added to the profits which they made any essential part of them, they 
should hâve proved the amount of such added profit. The complainant 
relies upon the rule in Elizabeth v. Pavanent Co., 97 U. S. 126, in the 
case of an entire profit derived from the construction of the patented de- 
vice as an entirety, that if any distinct profit was realized from the ad- 
dition of anothèr improvement, the burden is upon the ihfringer to show 
it. The défendants rely upon the rule in Garreison v. Clark, 111 U. S. 
120, 4 Sup. Ct. Rep. 291, that when the patent is for an improvement, 
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and not for an entirely new contrivance, the burden is upon the patentée 
to apportionthe profits between ihe patented featureand the unpatented 
features. As has been before said, the comp]ainant's skirt-form was new 
and distinct from either the "dummy" form or the Everett form. Its 
eutire character consisted iij its method of radial expansion without 
change of shape. The défendants' skirt-form has been described. Tlie 
principle of the Pavement Co. Oase seems to be the one which is applica- 
ble. If not, it is properly found, as required in Garretson v. Clark, that 
the patented device of the second claim gave to the infringing skirt its 
value as a marketable article. 

The défendants also except to the refusai of the master to open the 
accountiug, after it was closed, to receive further évidence that an ex- 
panding device not included in the plaintifî's patent was open and free 
to be used, and accomplished the sarae results, and also refused to re- 
ceive in évidence letters patent to one of the défendants, dated October 
29, 1887. The litigation had been in existence both in this district and 
in the district of Massachusetts. The aecounting commenced May 9, 
1888, and the testimony seems to hâve been completed November 29, 
1888. During this litigation, it is manifest, from the circumstances 
which surround the case, that ail the testimony of importance had been 
found and presented. Ail the exceptions are overruled. 

The master found, in each action, the number of skirt-forms which 
the complainant had been prevented from selling by the défendants' 
sales. The complainant's forms were niade either with a wooden post 
or with an iron post. Upon the former he made a profit of 87 cents, 
and upon the latter of $1.14 per form. The défendants made iron 
post forms only. Their priées were somewhat larger than the complain- 
ant's priées for iron post forms, and their profits upon the largest part 
of their sales were either 60 cents or 60 J cents per form. Five-ninths 
of the complainant's sales of skirt-forms were iron post forms, and four- 
ninths were wooden post forms. The master finds in the equity case 
that it is a "fair inference from the facts that complainant's loss of sales 
of 8,263 plaintiff's skirt-forms which he has sulïered by the sales of de- 
fendants' varions infringing skirt-forms would hâve been supplied by the 
complainant in the same proportion , and that, if the court is of the opin- 
ion that the master is entitled to find such fact from such proof, then 
the master, in that alternative, finds that five-ninths of the sales of said 
8,263 dress forms would hâve been iron post forms, and the complain- 
ant's damages by loss of sales of each of said forms would bave been 
$1.14 in such case upon five-ninths (4,591) of said forms, instead of 87 
cents, a différence of 27 cents each." The same facts are found with 
référence to the damages in the actions at law. I am of opinion that the 
proof authorizes such fact to be found except in regard to the 620 "baby 
drapers" which were sold. Upon such computation the damages in No. 
316 will be $600.72, and in No. 336 will be $435.49. The damages in 
No. 538 will be $8,352.36, being an increase of $1,146.15; and the ex- 
cess of damages above profits will be $2,931.34. 

The complainant has filed a motion for an increase of damages undei 
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the tWo Sections of the Revised Statutes relating thereto, upon ifie gên- 
erai grounds that the infringement was willful, and counterfeited the ap- 
pearance of the complainant's form, and was accompanied with conduet 
which indicated a willful and malieious détermination to injure the com- 
plainant. 

A decree in the Ufford suit in the district of Massachusetts, in which 
the Knapps were the real défendants, was entered February 23, 1888. 
They continued to manufacture in this district until March 30, 1888, 
when they were enjoined by decree of this court. They then cora- 
menced to sell the forais B, C, and baby drapers, which were not in the 
Massachusetts case, and continued such sale until January, 1889, al- 
though the Domestite Sewing-Machine Company, at the suit of the plain- 
tif!', in which suit the Knapps were tiie real défendants, was enjoined, 
on August 25, 1888, in Massachusetts, against selling B and C. The 
aceounting in the equity suit was until February 25, 1889. The défend- 
ants pertinaciously pushed their goods upon the customers of the com- 
plainants, and endeavored to deprive them of their former trade, but I 
do not consider tiiat the statute in regard to increased damages intended 
to punish this pushing, forceful method of business, and I do not find 
that, with the exception of the iuterval between February 23, 1888, and 
March 30, 1888, and between August 25, 1888, and January, 1889, the 
infringement was a willful or wanton violation of the complainants' ex- 
clusive rights. During that time they were acting willfully, and the 
damages should be increased on that account $250. 



Lamb et al. v. Grand Rapids Sciiôol Furniture Co. 

(Circuli Court. W. D. Michigan, 8. B August 20, 1889.) 

1. CoPYRieiiT— Infringemkimt— Ili.tjstbatf.d Catalogue. 

Complainants publislied and copyrighted a book of engravings ilhistrating 
certain unpatented articles inanufaclured by tliem. Défendant inanufactured 
similar articles from designs taken from complainants' illustrations, and pub- 
lished a book of engravings illustrating its manufactures, in whicb several 
pictures were very lik.o those in complainants' book. He,Ld not an infringe- 
ment of complainants' copyright. 

â. SaMB — PnEIjIMINAIiY iN.TUNOTtOK. 

Complainants' book of engravings was published with a price-list of the 
articles described in it as an adyertisement of those articles. Heid, that it 
•was a m aller of so much doubt whether the engravings were intrinslcally 
valnable as works of art that a preliininary injunction slïould be denied. 

In Equity. On motion for preliminary injunction. 

Frederick T. Sibley, {James H. Brewster, of counsel,) for complainants. 

Taygart, Wokott & Ganson, for défendant. 

Severens, J. The complainants, who are manufacturers of churcb 
furniture at New York, prepared and published a book of engravings. 
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îllustrating their goods, and containing aJso a price-list thereof. This 
book they procured to be copyrighted. The défendant is a manufacturer 
■Df school and church furniture at Grand Rapids, and they also hâve pub- 
lished a book containing illustrations of their goods, with price-list, and 
several of those illustrations bear striking resemblance to those of the 
■complainants. In fact, the défendant manufactures goods frpm designs 
taken from complainants' illustrations, and thej^ say (what for the prés- 
ent purpose must be admitted) that their illustrations are in truth of 
their own goods, so that the similitude of the illustrations results from 
the fact that the goods are alike. The manufactures of the complainants 
are not patented. The défendants may lawfuUy manufacture just sucli 
goods. Cau they not publish correct illustrations of them as adjuncts 
of their sale? Ought they to be restrained from doing this because the 
complainants, having done the same thing, hâve copyrighted illustrations 
which, while representing their own goods, represent those of the de- 
fendant also? It is clear that the bocks of both parties are published 
and used solely as means for advertisement. To say that the défendant 
has not the right to publish correct illustrations of its goods must prac- 
tically résuit in creating a monopoly, in goods modeled on those designs, 
in the complainants, and thus give ail the benefits of a patent upon 
impatented and unpatentable articles. Sales of merchandise are made 
largely by samples, and when the articles are bulky, as in case of furni- 
ture, illustrations are the only représentations that can be made to the 
eye of the public at large; and it is altogether likely that to withdraw 
the right to make them from one of the parties would put hiin out of 
the field of compétition. It does not appear to me that such results can 
be accomplished in ttis way. It is true, there is an appearance of profit- 
ing at another's expense, and reaping what another has sown, but I can 
see no légal ground on which this can be prevented. The législation, 
with its limitations, which public policy has approved, does not extend 
so broadly as to give the complainants a monopoly in the harvest in such 
a case. 

But it is urged that it is alleged and claimed by the complainants that 
their illustrations are intrinsically valuable, as works of art. I am con- 
vinced, however, that they were not published as such, but simply for 
trade purposes in aid of their sales, and I doubt (though I do not décide) 
whether they can be regarded in any other light. If they could be estab- 
lished to be works of art, having value independent of their use as adver- 
tisements, a very différent question would be presented. This subject 
may be deferred until the hearing of the cause. I bave too much doubt 
about the fact to warrant the granting a preliminary injunction, and the 
motion therefore is denied. 
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The Almanca. 

The Nellie V. Rokes. 

GooLD V. United States & Beazil Mail S. S. Co. 

(District Court, 8. L. New Torlc. June 17, 1889.) 

Collision — Steam attd SAiii — Erkok in Extrbmis. 

A collision occurred at night, in the Swaah channel. alittle below the Rotner 
beacon, between the steamer A., outward bound, and the schooner R., in- 
ward bound, sailing wing and wing, the weather being sonlewhat thick, and 
the courses of the two vesaels crossing by an angle of half a point. As the 
vessels nearedeach other, the schooner ported and changed her course from 
6 to 7 points. Upon conflicting évidence as to the lights seen, on which bow 
they bore, and the time of porting by the schooner, heîd, that the schooner at 
the time of porting was a little on the steamer's starboard bow, having the 
latte^'iS green light only in view, and at least a quarter of a mile distant; that 
she ràn from 500 to 800 feet, at least, on her change of course, making a direct 
offlng of at least 850 feet towards the line of the steamer's course; that this 
change brought about the collision, which would not otherwise bave hap- 
pened, the steamer having previously properly starboarded sufflcient to clear 
the R. by a safe margin; that the R.'s change of course was not justilied as 
an errer in extremis, because made at too great a distance from the steamer, 
and not brought about by any fault of the iatter, and also as unreasonably 
made in the wrong direction. Held. also, that, as the steamer was running 
one-half speed, about seveu knots, and the lights visible one-third or one- 
half mile distant, she properly starboarded in time to avoid the schooner, and 
was free from fault; and that seven knots was a"moderatespeed"uudersuch 
circumstances. 

In Admiralty. Libel for damages through a collision. 

Goodrich, Dendy & Goodrich, for libelant. 

Charles H. Tweed and Robert D. Benedict, for respondent. 

Brown, J. At a little past 7 o'clock in the evening of January 25, 
1888, the schooner Nellie V. Rokes, loaded with a cargo of guano, while 
sailing np the Swash channel, came in collision with the steam-ship Al- 
lianca, outward bound, at a point probably not much over half a mile 
below the Romer beacon. The wind was moderate from the sooth-east. 
The schooner, until shortly before the collision, was sailing N. W. by N., 
wing and wing, her main-boom being to port, and the fore-boom and 
spanker to starboard. When the steamer entered the Swash channel 
from 1 J to 2 miles above, a snow squall prevented seeing any distance in 
that vicinity, though it was clear below. The bell buoy at the en- 
trance could not be seen. After going under a slow bell, as the wfjather 
becaœe a little clearer, the steamer proceeded at half speed, equal to 
about seven knots, steering S. E. i S. The witnesses for the schooner 
testify that they saw the steamer's red light, either ahead, or a little on 
their port bow, from two to three miles distant, next both colored lights, 
and then her green light oaly, ail on their port bow; that when the 
steamerwas somewhat near, variously estimated at from 200 to 400 yards, 
a lantern was shown and swung over the port side of the schooner; that 
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this was shortly after repeated; and that then the schooner's wheel was 
put hard a-port, under whibh the sehooner swung frorn 5 to 7 points, 
so as to head from N. N. E. to N. E., when she was struck by the 
steamer's stern on her port quarter, about 10 feet forward of the taffrail. 
The steamer's three witnesses on the bridge testify that a white light was 
first seen for a few seconds, supposed to be that of a tug coming up, and 
about a point and a half on the steamer's starboard bow, estimated at 
about half a mile distant, upon which the steamer's helm was put to 
starboard to give a wider berth; that the steamer swung about a point 
and a half under her starboard helm; that in the mean time, the white 
light, which was seen but a short time, disappeared, aud the schooner's 
green light was then first seen, and very soon after both her colored 
lights, ail on the steamer's starboard bow; whereupon the steamer's en- 
gines were stopped and backed full speed, and so continued until col- 
lision; that the steamer on reversing swung back again to her original 
heading of S. E. î S.; that the steamer was making stern-way at the col- 
lision ; and that the sehooner at no time after the steamer got headed 
down the Swash channel was on the steamer's port bow until she crossed 
the steamer's course under a port helm shortly before collision. 
, There'is some conflict in the évidence as to the lights seen, and in what 
order, and over which bow of the respective vessels. The discrepancies 
are not of spécial importance, except as bearing upon the credibility of 
the witnesses, and the reliance to be placed upon their recollection and 
their testimony as it stands. The circumstances are not sufficient to 
make a case of unavoidable accident, and the steamer, therefore, is to be 
held answerable for not keeping out of the way of the sehooner, provided 
the latter observed the rules of navigation. The défense of the steamer, 
in effect, is that the collision was caused solely by the schooner's im- 
properly and unlawfuUy changing her course by her port helm. The 
libelant admits the change, but contends that it was made in extremis, 
when collision was apparentlj' unavoidable through the steamer's fault. 
The case has been carefully prepared and argued, with illustrât! ve charts 
upon a large scale, whioh hâve made comparatively easy a careful exam- 
ination of the alleged navigation of each vessel, as well, also, as a test of 
the probable accuracy of the difi'erent witnesses. 

1. I am satisfied that the immédiate cause of the collision was the 
schooner's porting. She must hâve changed at least six points to star- 
board. In the sworn amendments, put in upon exceptions to the libel, 
requiring further spécifications in this respect, a change from about ÎI". 
W. by N. to about N. E. is stated, which is a change of about seven 
points. The mate testifies to a change of frorn six to seven points; the 
other testimony makes at least six, except that of the master of the 
sehooner, who, on the trial, for the first time reduced the estimate to 
fi-ve. The deliberate statements made under exceptions to the answer 
cannot be departed from except on very satisfactory évidence to the 
contrary, which does not exist in this case. The master further testifies 
that he thinks a change of five points could be made in sailing a length 
and a half, or about 200 feet under a port wheel, as the sehooner was 
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thensailing-; whilç three times that distance would l^e required for an 
equal change under a , starboard wh^el.' The; mate estimated that the 
échooiier would run about 800 feet in changing five points. While there 
wpuld be some différence, doubtl^ss, in the schooner's changes, under a 
port wheel and a gtarboard wheel vvhen sailing wing and wing, with the 
wind ope point on the Side of the spanker, as in this case, I cannot crédit 
the master's estima te that she woujd change five points in going 200 feet, 
only a quarter of the distance estimated by the mate- Taking into ac- 
count the mate's t,estimony, and ail the other circunistances, and the ab- 
sence of any experipiepts or facts to verify the master's estimate, I do 
not think it possible;that this sehooner, 130 feet long, loaded with guano, 
could change six points to starboard in going less than 500 or 600 
feet; and, if made in even 500 feet,, that would give her a direct offing 
to starboard of at least 250 feet. This change by the sehooner, more- 
Gver, caused the steamer to back, and to stop, her own way more to 
the eastward, which, in passing over the considérable interval that then 
separated the vessels, would bave resulted in a différence of relative 
position abreast at the time of passing, had the sehooner not changed 
her course, of at least 350 feet. In , other words, they would hâve 
passed starboard to starboard with more than 200 feet of clear water 
between them had the sehooner kept her course. The steamer's tes? 
timony is even less favorable to the sehooner. Her testimony and the 
log show that she was backing altogether about five minutes, of which 
about two minutes, at least, was before collision. She did not begin 
to back until the sehooner showed both colored lights, after first show- 
ing the green light, which indicates that the sehooner was then under 
a port helm; and the sehooner, moving at the rate of four knots dur- 
ing thèse two minutes must hâve traveled at least 800 feet; and this 
agrées with the testimony of the mate of the sehooner. A change of 
six points in traveling this distance would hâve given the sehooner an 
oflfing to starboard of 425 feet; and upon this estimate, which I think 
really accords with the weight of évidence, there would hâve been more 
than 350 feet of clear water between them in passing had the sehooner 
kept her course. It is not material to the above conclusion just how far 
to the westward of the Romer light the respective courses of the vessels 
may bave been. Ail that is material is the fact that their courses crossed 
only about half a point; and there is nothing to discrédit the testimony 
of either vessel as to her own course, showing that such was the fact. 
The course of the AUianca, in passing through a channel like the Swash, 
more than two miles long and only about a quarter of a mile in breadth, 
for vessels of her draft, was necessarily restricted withiu very narrow 
limits of variation. 

2. If the above conclusion is correct, that the steamer would hâve 
passed from 200 to 350 feet to starboard of the sehooner, or even consid- 
erably less, had the latter kept her course, it is impossible to charge the 
steamer with the schooner's damages. The Kanawha, 28Fed. Rep. 329. 
The latter's change of course upon such facts cannot be justified under 
the plea of a change in extremis. In the case of The Elizabeth Jones, 112 
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TT. S. 514, 5 Sup. et. Rep. 468, a similar excuse 'n'as made for the port- 
ing of the Jones, but disâllowed. In the suprême court, Mr. Justice 
Blatchfoed in référence to this point says: 

" To be an excusable mistake in extremis, a pardonable manouver, though 
contributing to or inducing a collision, wlien the maneuver would hâve been 
faiilty if not excusable, it must be one produced by fault or mismanagement 
in the other vessel." 

In the présent case, the steamer properly starboarded her hehn when 
the schooner's white light wffs seen upon the steamer's starboard bow. 
The vessels must hâve been then at least one-third of a mile apart, if not 
more. That maneuver of the steamer was sufficient to clear the schoon- 
er by an ample margin for safety. The distance of the steamer was 
such that the schooner had no right to assume that the steamer would 
not clear her by proper maneuvers, and there is no reason for holding 
that the schooner's lights were not seen as soon as they were visible, and 
a sufficient maneuver promptly made. There was no fault or mis- 
management, therefore, in the steamer up to that moment which could 
hâve induced the schooner's change of course; so that upon the rule laid 
down in The Elisabeth Jones, the schooner's change of course could notbe 
excused. 

In another point of view, also, the schooner's porting cannot be justi- 
fied, namely, that, though their courses were not crossing by more than 
half a point, the schooner's change was manifestly in the direction to 
produce collision, instead of away from it. The green light of the steamer 
was then visible, as ail the testimony on the part of the schooner admits; 
and a projection of the courses of the vessels upon the évidence shows 
that it was impossible that the collision could havehappened in theman- 
ner the weight of testimony shows it did happen, had not the schooner 
at the time she ported been on the steamer's starboard bow, and at least 
a quarter or a third of a mile distant. I hâve no doubt that at the time 
when the schooner ported the steamer's green light only was visible, and 
that the schooner was at least a couple of hundred feet to the westward 
of the line of the steamer's course. Mère appréhension of danger is no 
justification for such a change, where, as hère, the facts were not such 
as to justify the schooner in supposing that the steamer either would not 
or could not avoid collision by her own maneuvers. The Free State, 91 
U. fe. 204; The U. S. Grant, 6 Ben. 467; TheBritannia, 34 Fed. Rep. 553; 
The Scotia, 5 Blatchf. 227. The change was too great, and made too 
early to be excused as a change in exlremis. The City of New York, 15 
Fed. Rep. 625, 35 Fed. Rep. 610. 

3. i cannot find any fault established against the steamer. The steamer 
was going at half speed only, or about eeven knots. The schooner's white 
light must hâve been seen from one-third to half a mile distant. As- 
suming that the weather was such that it could not hâve been seen sooner, 
I cannot find that half speed was not "moderate speed," when the light 
could be seen that distance. There is no proof, and I cannot assume, 
that the steamer could not hâve avoided the schooner by reversing as 
soon as her light was seen, had backing been the proper maneuver. But 
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baeking was, no.t, then, the necessary or proper maneuver. The steamer 
rightly adopted a différent maneuver; namely, starboarding, which would 
hâve given the schooner a wide berth had the latter not wrongfully ported 
and crossed the stea,mer 's course. As itwas, the steamer must hâve beea 
nearly,ifnotquite, stoppedatthe timeof collision; othervvise the steamer, 
striking at nearly a right angle, would hâve eut off the schooner's stern, 
whereas, according to the mate, she was only "shook a little; not a great 
deal." Judged by the rule laid down in The Olty qf New York, 35 Fed. 
Rep. 609, namely, that "such speéd only is moderate as will permit the 
steamer seasonably and effectually to avoid the collision by slackening 
speed or by stopping and reversing, within the distance at which an ap- 
proaching vessel can be seen," the évidence does not show that the Alli- 
anca's speed was in excess of that. 

Nor can I find the steamer in fault for not sooner seeing the schoon- 
er's lights. The steamer's lights were probably seen from the schooner 
earlier than the schooner's lights were visible,. by reason, perhaps, of 
the greater brilliancy of the steamer's lights, and of the thicker weather 
about her, that interfered more with her officers' vision. It seems to 
me improbable that the steamer's white or red light was seen at a dis- 
tance of two or three miles. The red light, first sunposed to be the 
steamer's, may possibly hâve been the new red light of the Romer. The 
testimony of Cumming, the mate, as to what he did after the first light 
was seen, shows that the time from then to the collision was short, and 
that the steamer's green light was seea not long before he showed the 
lantern which the steamer saw. The testimony of the schooner's wit- 
nesses as to the lights seen, their bearing, and the intervais, is inconsist- 
ent, and cannot be adopted. 

The position of the vessels, in my judgment, may be approximately 
stated as foUows: When about 700 yards apart, and their courses Cross- 
ing by an angle of half a point, the steamer was at or near the point of 
convergence, so that her white light, when first seen from the schooner, 
would be seen ahead, as the master of the schooner States. The mate 
was on the port side, which in some degree accounts for his error. Pos- 
sibly the overlapping of the steamer's ranges of colored lights was such 
as to permit both colored lights to be then seen for a sliort time. Soon 
after that the schooner's white light from the lantern was seen, from half 
a point to a point on the steamer's starboard bow. The steamer's red 
light was then shut in, and her green light only was from that time 
visible, a little on the schooner's starboard bow, but so little that it might 
be called ahead; or it might hâve been, possibly, actually ahead, or 
even a trille on the schooner's port bow for a moment during any yaw- 
ing of the schooner to starboard that might hâve beeti permitted; but 
neither of the steamer's colored lights otherwise came on the schooner's 
port bow, nor was the former's red light again seen until she crossed the 
steamer's course by her own porting. Libel dismissed, with costs. 
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Beebe V. LouisviLLE, N. O. & T. R. Co. et al. 
(Circuit Court, N. B. Mississippi, W D June 35, 1889.) 

1. Partition — Equitt Jueisdiction — Adverse Claimants. 

Code Miss. 1880, § 3576, provides that, "if the title of the complainant seek- 
ing partition or sale of land for a division of its proceeds shall be contro- 
verted, it shall not be necessary for tbe court to dismiss tlie bill, or delay the 
suit for an action at law to try the title, but the question of title shall be tried 
and determined in said suit by tbe chancery court, which shall hâve power 
to détermine ail questions of title, and to remove clouds upon the title of any 
of the lands whereof partition is sought, " etc. lleld, that this section does 
not authorize a tenant in common to make défendants to bis bill for partition 
persons olaiming adversely to ail the tenants in common. 

2. Fedekàl Courts— Following Statb Décisions. 

Where the equity jurisdiction of the fédéral court is derived from a staté 
statute, the construction put upon tbe statute by the state suprême court is 
binding upon the fédéral court. 

3. SaMB— CiTIZBNSHIP. 

A citizen of New York filed his bill for partition in the fédéral circuit in 
Mississippi against citizens of Mississippi as tenants in common, and also 
joined as défendant a raiiroad Company, a Mississippi corporation, which 
claimed title to the land adversely to ail the tenants in common. Held, that 
as to the controversy between the tenants in common in regard to the par- 
tition the court had jurisdiction, but as to the controversy between the ten- 
ants in common and the raiiroad company it had no jurisdiction, as the par- 
ties having the same rights and interests were not ail citizens of states différ- 
ent from those on the other side. 

In Equity. On demurrer to bill. 

W. V. Sullivan and A. 0. Whitfield, for complainant. 

W. P. Harris and W. G. Yerger, for défendant raiiroad company. 

HiLL, J. The questions now for décision arise upon the demurrer of 
said raiiroad company to complainant's bill. The bill, in substance, 
allèges that complainant, Albert Beebe, who is a citizen of the state of 
New York, and défendants W. V. Sullivan and Mrs. C. E. Archibald, 
citizens of the state of Mississippi, and within the jurisdiction of this 
court, are the owners, as tenants in common, of the lands described in 
the bill, and are the only lawful owners thereof, and are in the actual 
occupancy of a large portion of said lands, and that, owing to the situa- 
tion of the saine, they are not susceptible of a division between com- 
plainant and W. V. Sullivan and Mrs. C. E. Archibald; complainant 
being entitled to the one-fourth in value thereof, said Sullivan to the one- 
fourth, and Mrs. Archibald to the one-half thereof. The bill further 
allèges that the Louisville, New Orléans & Texas Raiiroad Company, de- 
fendant, and the other défendants, as complainant is informed and be- 
lieves, set up claim to said lands under pretended tax-deeds and claima 
from other sources, which the bill avers are void and invalid, but which 
cast clouds upon complainant's title to said lands. The bill prays that 
by a decree of this court said pretended titles be déclarée! void, and cân- 
celed, and said clouds be removed from complainant's title, and that 
said lands be sold by a decree of this court, and the proceeds be divided 
v.39F.no.lO— 31 
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between complainant and his co-tenants, as stated in the bill. To the 
allégations iû the bill and the relief sought the défendant railroad Com- 
pany has interposed its demurrer, stating nine différent grounds of de- 
murrer, niost of which are not maintainable, but need not be consid- 
ered, as the seventh and ninth grounds must be décisive of the ruling of 
the court upon the demurrer. The seventh ground stated is that the 
bill seeks a partition of the lands described, or a sale of the same for 
division of the proceeds between the tenants in common stated in the 
bill, and has joined in the bill holders of adverse titles, and seeks in said 
suit to litigaté with their respective titles, which the demurrant insists 
he cannot do. The complainant, for the jurisdiction of the court upon 
the point raised in this ground of demurrer, relies upon the provisions 
of section 2576 of the Code of 1880, which reads as follows • 

"If thetitle of the complainant seeking partition or saleof land for a divis- 
ion of its proceeds siiall be controverted it sliall not be necessary for the court 
to dismiss the bill or delay the suit for an action at law to try tlie title, but 
the question of title shall be tried and determined in said suit by the chancery 
court, wliich shall hâve power to détermine ail questions of title, and to re- 
move clouds upon the title of any of the lands whéreof partition is sought, 
and to apportion incumbrances if partition is made of land incumbered, and 
it is deemed proper to do so; and said court in sucli suit may adjust equities, 
and détermine ail the claims of the several parties thereto, as to the lands 
whereof partition or sale is sought." 

There can be no doubt of the jurisdiction of the chancery court, under 
the provisions of this section, to adjust and détermine ail the rights of 
the tenants in common, joint tenants, or co-parceners in the land, and 
of ail persons holding liens or incumbrances on the land growing ont of 
and derived from the tenants in common or joint owners, or either of 
them, and to settle ail controversies between them, and enforce their 
several rights; and if the railroad company was a tenant in common, or 
had any interest in common with the tenants in common, or held any 
lieu or incumbranee under them or either of them, by mortgage, trust- 
deed, judgment lien, or otherwise, the court would hâve fuU jurisdiction 
to settle and détermine ail questions of title and interest of every kind 
between it and the co-tenants, and by decree to déclare any claim set up 
by it void if the proof so justifled, and to remove the same as a cloud 
upon the title of the tenants in common, 'the court otherwise having juris- 
diction of the cause; but the claim of title of the railroad company is 
éntirely adverse to the title of complainant and the other tenants in com- 
mon stated in the bill. It is contended on the part of the complainant 
that the proyisions of section 2576 of the Code, above stated, provide 
for the removà! of clouds from the title of those seeking partition or sale 
for division and the adjustnient of ail equities between the parties. Sev- 
eral of the states hâve statutes similar to this section, which bave been 
construed by the suprême courts of such states as conferwng the power, 
in the partition proceedings, to make ail persons setting up adverse claims 
to the lands sought to be partitioned or sold for division parties défend- 
ant, and to adjudicate ail claims set up by them, and to decjare such as 
may be found invalid clouds upon the title of those seeking partition or 
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sale, and, by decree of tlie court, ordering the same canceled and removed 
as such clouds. Taking the provisions of this section, and the construc- 
tion put upon similar statutes by th,e courts of such states, I would be 
very much inclined to give to this section the same construction. But 
this jurisdiction being conferred by a statute of the state upon the chan- 
cery courts of the state, and being worked out by the fédéral courts in 
favor of non-resident owners of the lands, as a spécial remedy, and not 
ernbraced within the gênerai equity jurisdiction of the court, this court, 
in my opinion, is bound by the construction given to it by the suprême 
court of the state, and which construction is considered as a part of tlie 
statute, and especially so as it relates to real estate within the state. The 
suprême court of the state, in the case of Nugent v. Powell, 63 Miss. 99 , bas 
given a construction to this section of the Code, in which the court déclares 
that "it is a mistake to assume that section 2576 of the Code of 1880 
authorizes a tenant in common with another to exhibit bis bill agahist 
his co-tenant, and, as an incident thereto, to join ail parties claiming ad- 
versely to both." This construction being bindiug on this court upon 
this point, it follows that this ground of demurrer is well taken. It is 
urged upon the part of complainant that in équitable remédies this court 
cannot be controUed by state législation or by the décisions of its courts, 
but will only exercise the jurisdiction and afford the remédies exercised 
by the court of chancery in England, modified by the acts of congress, 
and by the rules of the suprême court of the United States. This is true 
so far as it relates to the gênerai equity jurisdiction, but it is otherwise 
when the jurisdiction and remedy are derived froni a statute of the state, 
as in this case. The ninth ground of demurrer is as follows: "That the 
controversy between two co-tenants, collectively, and the défendant Com- 
pany is not a part of nor an incident to the controversy between citizens 
of différent states; that is, W. V. Sullivan and iirs. G. E. Archibald be- 
ing citizens of Mississippi, this court bas no jurisdiction of such contro- 
versy." It is well settled by numerous décisions of the suprême court 
of the United States that, to give the circuit courts of the United States 
jurisdiction of causes, ail parties* necessary to the adjudication of the 
rights of the parties on the one side or the other, having the same rights 
and interests, must be citizens of différent states from those on the other 
side, no matter whether they are, on the face of the pleading, stated as 
plaintiffs, or complainants, or défendants. The court will, in determin- 
ing the question of jurisdiction, place the parties on the one side or 
the other, according to their respective interest in the subject-raatter of 
litigation. It is very clear that on the question of partition or sale the 
co-tenants, the complainant, and Sullivan and Mrs. Archibald are ail 
necessary parties, and that in the controversy with the railroad Company 
their interest is identical, and adverse to the interest of the railroad Com- 
pany, so that, as to the controversy between the co-tenants on the one 
side and the railroad company on the other, this court is without juris- 
diction. But, so far as the bill seeks partition or sale of the lands for 
division of the proceeds, the jurisdiction is complète, and, if a division 
of the lands is made, it can be donc without the settlement ofthecontro- 
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versy between them, or either of them, and the other défendants, whîch 
may be proceeded witb jointly by them in the state court, or separately 
after partition is made. The resuit is that the demurrer upon the part 
of the railroad company must be sustained, and the bill dismissed as to 
it, but the bill will be retained for further proceedings between the com- 
plainants and other défendants. 



Haydnville Min. & Manuf'g Co. v. Art Institute. 
(Circuit Court, iV. D. BUnois. July 33, 1889.) 

1. BuiiiBiNG CoNTRAOTs— Construction— Extra Work. 

PlaintifE agreed in wrtting to do ail the flre-proofing work to be done on de- 
fendant's building, according to the drawings and speciiications made by the 
architects, " which said drawings and spécifications shall be considered a part 
of and equally binding with the oontract. " The price stated was $13,000, the 
défendant reserving "the right to throw ont any part of the work called for 
on the ' bill of quantities,' and from the above amount to deduct at the rate 
of charge in said 'bill of quantities,' and extra work shall be chargea in ac- 
cordance with the figures on said ' bill of quantities.' " "For the aeveral di- 
mensions, the arrangement, and construction of said building référence will 
behad by the contractor to the accompanying design, * * * which design 
consists of the following drawings, to-wit, ail necessary plans and speciflca- 
tions, and the hereto attached bid and bill of quantities, " It appeared that 
plaintifl's bid had been larger, but he reduced it; it being understood that 
any déductions or extras were to be charged for at the rate mentioned in the 
bid, and for convenience the figures which accompanied the bid were attached 
to the contract. Held, that the "bill of quantities" was not intended to be a 
limitation upon or express the amount of work to be done for |13,000, but 
merely to furnish a basis for Computing déductions or extras. 

3. Samb — Compensation for Delay. 

The contract also provided: "Should delay be caused by other contractors 
to the positive hindrance of the contracter hereto, a just and proper amount 
of extra time shall be allowed by the architects, provided it shall hâve given 
written notice to said architects at the time of such hindrance or delay." 
The specitications stated that "the flrst two and three stories are ready for 
their tloors, and the contracter may enter at once upon said work; arches in 
thèse three stories to be completed on or before Sept. 30. The fourth (attic 
story's roof and partition) shall be completed in 30 daya after the contractor 
has received notice that thèse stories are in readiness for his material. " Jleld, 
that thèse stipulations for further time imply that there was to be no pecun- 
iary compensation for delay to plaintiff caused by the other contractors. 

At Law. On final hearing. 
Wîllard <& Evans, for plaintiff. 
Wallace Hedcman, for défendant. 

Blodgett, J. This is a suit to recover an alleged balance claimed to 
be due the plaintiff for doing the fire-proofing work upon the building 
in the city of Chicago known as the "Art Institute;" the balance in suit 
being for extras, or extra work, claimed to bave been furnished by the 
plaintiff over and above that called for by the contract; plaintiff's claim 
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aggregating $3,263, and défendant admitting that there is a balance of 
$648 due the plaintiflf. 

The main contention in the case is over the construction to be given 
the contract. The contract under which the plaintifl' did the fire-proof- 
ing work upon the building in question was in writing, and bears date 
August 30, 1886, in which the plaintifF agrées to do ail the fire-proofing 
work to be done in the building in question, according to the drawings 
and spécifications made by Burnham & Root, architects, bearing even date 
with the contract, "which said drawings and spécifications shall be eon- 
sidered a part of and equally binding with the contract; the work to be 
done under the supervision of Burnham & Root, architects, and to be 
approved and certified by a certificate in writing under the hand of said 
architects." The contract price to be paid the plaintifF for doing this 
fire-proofing work upon this building was $13,000, with a réservation 
written into the contract in the following words: 

"Tlie party of the flrst part [défendant] reserves the right to throw eut 
aiiy part of the work called for on the ' bill of quantitiea,' and from the above 
amount to deduct at tlie rate of charge in said ' bill of quantifies,' and extra 
work shall be charged in accordance with the figures on said • bill of quanti- 
tés.' " 

And in the spécifications, which are made a part of the contract, is 
the following clause: 

"For the sevpial dimensions, the arrangement and construction of said 
building, référence will be had by the contracter to the accompanying design 
for the work, as made by Burnham & lioot, architects, which design consists 
of the following drawings, to-wit, ail necessary plans and specilications, and 
the hereto attached bid and bill of quantities. " 

It appears from the proof that bids were solicited for doing the work 
in question, and that the plaintiff submitted a bid, giving its estimated 
quantity of the work and the price therelbr in détail, and proposed to do 
the entire work for $13,522.62. After some negotiation the plaintitf 
deducted from its bid the $522.62, inaking the contract price for the en- 
tire work the $13,000 mentioned in the written contract, and as there 
was an understandiiig that any extra work which might be ordered un- 
der this contract should be done at thesame rates mentioned in the bid, 
and any work which the défendant might afterwards décide to bave omit- 
ted, which was called for by the spécifications, should be deducted at the 
rates figured in the bid, it was deemed convenient to attach thèse figures, 
which accompanied the bid, to the contract, and make them a part of 
the same, which was done by the clause which I bave quoted from the' 
contract and spécifications. It is now contended on the part of the plain- 
tifif that the bill of quantities was rel'erred to in the contract and specifi- ■ 
cations as a limitation to the amount of work to be done under the con- 
tract, and that ail work not mentioned in this bill of quantities is extra 
work, and that plaintitt'is to be paid therelbr in addition to the contract 
price. In the light of the testimony in the case I do not think the con-' 
tract should be so cor.strued, as it is very évident to me that this allu-' 
sion in the contract and spécifications to the bill of quantities is onlv • 
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done for the purpose of furnishing a basis upon which the price for ex- 
tra work, or work which plaintiff should afterwards décide to omit from 
the building, should be computed, and that it was not iptended that thia 
bill of quantities should be a limitation upon or express the exact amount 
of work which the plaintiff intend ed or agreed to do for the $13,000. 
The terms of the contract are explicit. The plaintiff agrées to do ail the 
fire-proofing work upon the building as called for by the drawings and 
spécifications. The propf shows that before this contract was signed, 
and before the plaintiff made its bid for the work, the drawings and 
spécifications were examined by the plaintiff 's agent fully , and the plain- 
tiff had fuU opportunity to estimate the entire quantity of work to be 
done ; plaintiff 's agent at the time he signed the contract having signed 
ail the drawings and spécifications, thereby making them specifically a 
part of the contract. 

This disposes of ail the items involved in the plaintiff's claim except 
the items for damage to plaintiff occasioned by the delay on the part of 
the other contractors in the construction of the building, whereby the 
plaintiff was delayed in his work; and it is claimed it took a longer time 
because of items for reconstructing floors, arches, and partitions, which 
fell, and had to be rebuilt. In regard to the claim for rebuilding the 
arches and partitions which fell, I am satisfied that this necessity arose 
from the defective construction of this work on the part of the plaintiff, 
as the theory of the plaintiff's witnesses, that the apheaval of the col- 
umns supporting the building was caused by frost, is, I think, whoUy 
overthrown by the proof. With regard to the items for delay occasioned 
by the want of dispatch on the part of other contractors, the contract 
contains this clause: 

"Should delay be caused by other contractors to the positive hindrance of 
the contractor hereto, a justand proper amount of extra time shall be allowed 
by the architects, provided it shall hâve given written notice to said archl- 
tects at the time of such hindrance or delay." 

The speciiications state: 

"That the flrst two and three stories are ready for their floors, and Ihe con- 
tractor may enter at once upon said work; arches in thèse three stories to be 
completed on or before Septernber 30th. The fourth (attic story's roof and 
partition) shall be completed in 30 days after the contractor has received no- 
tice that thèse stories are in readiness for his material." 

Taking this clause of the contract and the spécifications together, I 
construe them to mean this: that, if the plaintiff was delayed by reason 
of the tardiness or want of dispatch on the part of the contractors doing 
the other classes of work upon the building, it should be entitled to 
such further time for the completion of the work as the architects should 
allow him; but I do not see that there is any provision that it is enti- 
tled to pecuniary damages by reason of said delay. Evidently the par- 
ties anticipated that this contractor, doing only a part of the work, and 
that which was largely dépendent upon the completion of other classes 
of the work by other contractors, must await the movements of thèse 
other contractors; and it seems to me that the stipulation for further 
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time to complète the work in case of delay by other cohtractors împlies 
that there is to be no pecuniary compensation for such delay. 

The défendant adniits a balance due the plaintiffof 1648, but claims 
that there are sorne déductions to be made frora that for a fire-place, and 
wire-cloth for ceiling of the attic, which were omitted. The proof, how- 
everj does not furnish me with any standard for the price of thèse arti- 
cles omitted, and, as the défendant has not paid this money into court, 
there will be a finding in favor of the plaintifif for the sum of $648, bal- 
ance admitted to be due, and interest from the commencement of the 
suit, and each party will pay its own costs. 



.SeESE V. NORTHEKN PaC. R. Co. 
(Circuit Court, D. Minnesota. July 16, 1889.) 

1. Master akd Servant — Injury to Employé — Risks op Emfloyment. 

Wbere in a suit by a brakeman to recover damages from a railroad Com- 
pany by wliicli he was employed, for an in jury received by au alleged defect- 
ive draw-head on a car. the law as to the obligations of défendant, and the 
acceptance of risks and the degree of care required of plaintifï, is clearly set 
forth in the charge, the verdict of the jury will not be set aside on the ground 
that no négligence on the part of défendant was shown, where there was évi- 
dence that the draw-head was sunk four inches, and that the defect was old 
and plaintifl: did not know of it. 

3. Evidence — Expert Testimosy. , 

In such case expert testimony of a yard-master that the method of coupling 
adopted by plaintifï was careless, dangerous, and not the usual or best way 
of coupling, was properly excluded. 

3. Master and Servant — Négligence of Servant. 

The défendant introduced in évidence certain rules adopted by it in rela- 
tion to the coupling of cars, prohibiting the use of the hands for such pur- 
pose, and ordering the use of a stick or pin. The superiutendent of défend- 
ant testifled that such rules were in use when plaintifï was injured, but could 
not testify that they had been sent to the "heads of the management of the 
yards " where the accident happened. Plain tiff testified that no such rules were 
ënforced in the yards while he was there, and he knew nothing about them. 
Held, that it was tor the jury to décide whether plaintifï was bound by such 
rules, and that they were known to him and violated by him. 

At Law. Motion for new trial. 

F. D. Larabee and /. 0. Btillit, Jr., for the motion. 

JS. F. Lane, contra. 

Nelson, J. The action is to recover damages for a personal injury. 
The plaintiff was employed as a brakeman in the defendant's yard at Min- 
neapolis, in this district, and while in the act of coupling cars sustained 
an injury to bis hand, caused by the alleged defective condition of the 
draft timber which holds up the draw-head on one of the cars. There 
vras évidence tending to show that the bolts that go into the dead-wood 
were sunk down into the timber and let the draw-head down four inches 
or more lower than it should be. There was also évidence tending to 
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show the defect was old and not récent, and that tlie brakeman did not 
know of it. The plaintiff was ordered by the foreman in charge of the 
gang of yardmen to which he belonged to couple a car to the defective one. 
There was sufficient évidence of defendant's négligence to be submitted 
to the jury. The law given in the charge of the court on the trial de- 
fined clearly the obligation of the défendant, and the acceptance of risks 
and degree of care to be exercised by the plaintiff. The jury found for 
the plaintiff, and the verdict cannot be disturbed, for the reason urged 
by counsel that no négligence of the défendant which caused the injury 
is proved. King v. Éailroad Co., 14 Fed. Rep. 281. 

It is urged, however, that it was error for the court to exclude expert 
testimony in regard to the nianner in which the évidence showed the 
plaintiff attempted to niake the coupling. A yard-master, who had 
been in the service of switching and coupling cars for 19 years, was 
called as an expert, and the defendant's counsel offered "to prove by the 
witness that the method of making a coupling of freight-cars with link 
and pin, as were used on this occasion, when the plaintiff was injured, 
at the time of day or night when this coupling was attempted to be 
madeby him, was extremely dangerous and careless and injudicious, and 
not the usual or ordinary way or the best way of making a coupling un- 
der the circumstances." Also, "to prove that the manner in which he 
(plaintiff) undertook to make it at the time he received his injury was 
an improper way, and a very négligent and careless one, and one that a 
man might very naturally expect to receive an injury from: and that it 
was not a way in which an expert or careiul and judicious person would 
undertake to make a coupling at that time." An objection was sustained 
to such évidence. I think there was no error in excluding it. Upon 
subjects requiring médical knowledge and skill évidence of this charac- 
ter is given, and the United States suprême court hold that it is not lim- 
ited to that class of cases either, but is compétent upon subjects on 
which a jury are not as well able to judge for themselves as is the wit- 
ness. See Transportation Line v. Hope, 95 U. S. 298. The rule as laid 
down by the United States suprême court was elaborated in the suprême 
court of lowa, in a car-cou pling case, and is well stated, as follows: 

"It doea not appear to us that the opinion called for pertained to a matter 
of skill, science, Irade, or the like, upon which experts are perinitted to glve 
opinions. Thething required of plaintiff was eare. That it was not exer- 
cised, was the very point whicli défendants atterapted to establish. * * * 
Every employaient requires a degree of skill, and there is none in which a de- 
gree of proficiency may not be obtained by practice. This fact is no ground 
for the admission in évidence of the opinions of men engaged in every pur- 
suit in regard to matters pertaining thereto. * * * "piie pursuit itself 
must be considered in détenu ining who may be exarained as expeits, and vve 
do not think that the occupation of brakenien is of such a character as to au- 
thorize them to express opinions upon matters pertaining thereto." Hamil- 
ton v. Railway Co., 36 lowa, 86. Also Muldovmey v. Kailroad Co., là. 472. 

The cases cited by defendant's counsel (Propst v. Railway Co., 3 South. 
Rep. 764, and Railway Co. v, Frawley, 9 N. E. Rep. 594) are not in 
-conflict with the opinion announced in the lowa cases. 



SEESE V. NORTHERN PAC E. CO. 489 

Again: The following rule adopted by the défendant Company was 
ofïered in évidence, and received: 

" Caution as to personal safety. 25. Great care must be exercised by ail 
persons when coupling cars. Inasmueh as the ooupling apparatus of cars or 
engines cannot be unifoi m in style, size, or strength, and is liable to be broken, 
and as from various causes it is dangerous to expose belween the same the 
hands, arms, or persons of those engaged in coupling, ail employés are en- 
joined, before coupling cars or engines, to examine so as to know the kind and 
condition of the draw-heads, draw-bars, links, and coupling apparatus, and 
areprohibited from placingin the train any car with a détective coupling until 
they hâve first reported its détective condition to the yard-master or conductor. 
Sufficient tirneis allowed, and may be taken by employés in ail cases, to make 
the examination required. Coupling by hand is strictly prohibited. Use 
for guiding the link, a stick or pin. Each person having to make couplings 
is required to provide a proper implement for the purpose, as above specifled. 
A\\ persons entering into orremaining in the service of the corapany are 
warned that the business is liazardous, and that in accepting or retaining em- 
ploymeut they must assume the ordinary risks attending it. Each employé 
is expected and required to look after and be responsible for his own safety, 
as well as to exercise the utmost caution to avoid injury to his fellows, espe- 
cially in the switching of cars, and in ail movements of trains. Stepping 
iipon the front and rear of api)roaching engines, jumping on or off trains and 
engines moving at a high rate of speed, getting between cars in motion to 
uncouple them, and ail similar imprudencies, are dangerous and in violation 
of duly, and are strictly prohibited. Employés are warned that, if they com- 
mit them, it vvill be at their own péril and risk. Employés of every rank and 
grade are required to see for themselves, before using them, that the ma- 
chinery or tools which they are expected to use are in proper condition for 
the service required, and, if not, to put them in proper condition, or see that 
they are so put, before using them. AU will be held responsible aooordingly. " 

The défendant then introduced as a witness the assistant superintend- 
ent, who testified that the rules were in force at the time that plaintiff 
received his injury, and that they were made for the information of the 
employés in the operating department, and that they were sent and dis- 
tribu ted to the différent heads, but could not testify that they were sent 
to the "heads of the management of the yards at Minneapolis." The 
plaintiff, in rebuttal, testified that the rule with regard to the coupling 
of cars in that yard with a stick or pin had never been enforced while 
he was there, and that he " never knew any thing about the rules what- 
ever." 

It was properly submitted to the jury whether upon the évidence the 
plaintiff was bound by the rules, and that they were known to him and 
violated. Motion for new trial denied. 
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Electrical Accumulator Co, t. Julien Electric Co. et al. 
(Gircuil Court, 8. B. Nm York. July 33, 188»,) 

1. Patents FOE Inyesttons— Pkactice— Rehearing. 

In an action for the infringement of a patent, an unusually full and explfcît 
notice was given that a disclaimer would in certain contingencies be insisted 
upon. It was suggested by the proof, and on the hearing complainant even 
went so far as to suggest tïie form of the disclaimer. It was never intimated 
that the record did not sufflciently présent the question. Held, that a rehear- 
ing would not be granted défendants to enable them to talje additional tes- 
timony and contest the complainant's right toflle a disclaimer upon grounds 
not mentioned at the trial. 

8. Same. 

A rehearing was also aslied for on the ground that the court erred in hold- 
ing that the patent, as limited by the disclaimer, disclosed invention, for the 
reason that the patented device had no advantage over similar devices pro- 
duced by other meana. Several affldavlts were presented, none of which stated 
any new facts except one, and that was controverted by two affidavits pro- 
duced by complainant. Hei.d that, in view ot the conflict, and of the facts that 
the point had beencarefuUyconsidered on the trial, and that défendants stren- 
uously insisted on the right to use complainant'a structures, a rehearing 
would be denied. 

In Equity. Ou pétition for rehearing and demurrer thereto. For 
former opinion, see 38 Fed. Rep. 117. 
Frédéric H. Betts, for complainant. 
llmnas W. Osborn and Edmund Wetmore, for défendants. 

CoxE, J. A rehearing is asked upon' the following principal groands: 
First. The court was in error in holding that the patent, as limited 
by the disclaimer, discloses invention; for the reason that an électrode 
to which the active material is applied in the form of a paint, paste, or 
cément has no advantages over électrodes otherwise mechanically coated. 
This proposition the défendants seek to establish by further experiments, 
and b}^ the opinions of experts. Second. On the ground of newly-dis- 
covered évidence. Third. Because the complainant should not bave been 
perniitted to file a disclaimer. When this enormous record was taken 
up for examination the court confidently entertained the conviction that 
it presented a controversy in which nothing relevant to the art in ques- 
tion, which human ingenuity and diligence could supply, had been 
■omitted, and that no proposition of law or fact, actual or contingent, 
which was germane to the subject, had been neglected or unexplained. 
Where time and labor hâve been so lavishly expended, where the prés- 
entation of the cause has been so thorough, and where every oppor- 
tunity has been offered counsel to présent their views, the court should 
be unusually reluctant to reconsider a conclusion deliberately reached. 
The administration of the law will become vexations and intolérable 
if, upon slight pretoxts or unsubstantial grounds, parties are perniit- 
ted, because the décision changes to some extent the status of the con- 
troversy, to try again and again issues which were, or which might 
hâve been, disposed of at the hearing. The notice that a disclaimer 
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would, in certain contingencies, be insisted upon, was unusually full 
and explicit. It was suggested by tbe proof, and at the hearing the 
défendants were clearly advised, that a disclaimer might be necessary, 
the complainant even going so far as to suggest its form. The question 
was orally argued. It was again discussed in the learned and compre- 
hensive brief submitted by the défendants, and the right to file a dis- 
claimer was strenuously controverted. And yet during ail this time it 
was never intimated — as the facts are now recalled — that the record did 
not sufïiciently présent the question. That position was taken for the 
first time after the décision was filed, — nearlyfive months from the time 
that actual notice of the proposed disclaimer was first given. The affi- 
davits attached to the pétition contain the opinion of several scientific 
gentlemen to the etrect that the first ground for rehearing is well founded. 
No new facts are presented, except in one instance, and their verity is 
denied by two afliants for the complainant. Moreover, it appears that 
upon this proposition the complainant's experts absolutely disagree with 
the défendants' experts, — a situation not wholly novel in patent causes. 
If, therefore, the application were granted, itis altogether probable that, 
after the parties had been put to the trouble and expense of producing 
another volume of opinions, the court would be constrained to reach the 
same resuit as before. The very question now presented was at that 
time carefully considered. It was thought then, and it is thought now, 
that Faure's électrodes hâve certain characteristics so plain that no sci- 
entific testimony is necessary to emphasize them, which distinguish them 
from preceding structures, and that there is room enough in the art for 
his restricted invention, even after giving Mr. Brush full crédit for bis 
experiments. If it be true that Faure's batteries are inferior to or no bet- 
ter than others, the question naturally suggests itself: Why are not the 
défendants content to use the other batteries? The injunction can do 
them no harm, and, if they can establish their position before the master, 
it is not easy to see how they can be seriously injured bj' an award of 
damages. The anxiety displayed to use Faure's invention is surely in- 
compatible with the theory that other supports are as good or better than 
his. Regarding the Pulvermacher patents, it may well be doubted 
whether a suflicient excuse has been presented for not having before of- 
feredthem in évidence; but, even were this otherwise, itisentirely clear 
that they contribute no new fact to the art. It is not pretended that 
they relate to secondary batteries. What they show as to primary bat- 
teries was sufficiently demonstrated before. The subséquent patents 
granted to Faure may be invalid because of the patent in suit. But, 
even were they properly in évidence, it is not easy to see why the patent 
in suit should be invalidated or a disclaimer refused because of them. 
After an examination of the authorities upon the question of disclaimer, 
no précèdent is found for the practice now suggested by the défendants. 
The usual course has been foUowed in this cause. The défendants hâve 
had a fair hearing. To open again, in this court, the door of disputa- 
tion, would be unjust to the complainant. If the défendants deem them- 
selves aggrieved, their remedy is by appeal. A rehearing is denied. 
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Southern White Lead Co. v. Coït et al. 
{Gireuit Court, N. D. Illinoù. February 20, 1888.) 

TrADE-MaRKS— WlIAT WILL BE PrOTECÏED. 

A manufacturer of white lead in Chicago will he enjoined from the use of 
the words "White Lead, St. Louis, " except as to préparations of white lead 
maaufactured there, such use tending to deceivc and defraud the public and 
complainant, a manufacturer of lead in St. Louis. 

In Equity. 

The Southern White Lead Company filed a bill to enjoin W. A. Coit 
and others from using the words " St. Louis," with the words " warranted 
strictly pure white lead in pure linseed oil," to designate lead which 
was not pure, made in Chicago. 

Banning & Banning, for complainant. 

Fairchild & Blachnan, for défendants. 

Blodgett, J., (orally.) This case stands npon precisely the same 
facts as the case of same complainant against Cary, decided by Judge 
Geesham about a year ago, (25' Fed. Rep. 125;) and, in principle, is 
on ail fours with the case oî Association v. Piza, 24 Fed. Rep. 149. The 
complainant rnay therefore prépare a decree in accordance with the prayer 
of the bill, enjoining the défendants from the use of the words, Southern 
or "South Western White Lead, St. Louis," or "Southern White Lead 
Co., St. Louis," or "St. Louis," except as to préparations of white lead 
manufactured, put up, or sold at St. Louis. The principle involved is 
that the defendant's white lead purports to be manufactured in St. 
Louis, when in fact it is manufactured in Chicago, and thereby tends to 
deceive and defraud the public and the complainant, who is a manu- 
facturer of white lead in St. Louis, inasmuch as the defendant's lead is 
not pure, and is not made in St. Louis. 



Manchisa v. Card. 

(District Court, D. Sguth CaroUna. July 16, 1889.) 

Shippins — Demuhragb. 

A steam-ahip was chartered to carry baled cotton or other lawful freight, 
the loading to be by a stcvedore selected by the charteror, at the vessel's ex- 
pansé, and under the master's direction. She was to carry a full load, at 
fixed rates. Fifteen days were giveu for loading, lay days to begin 34 hours 
afterwritten notice by the master tothe charterer that she was in dock, ready 
for loading. On December 17th the master gave the charterer's clerk and 
agent proper notice of her readiness, and that the lay days would begin on 
the next day. The charterer's witnesses stated that either the master or super- 
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cargo saîd it would te necessary to get phosphate rock for ballast, but the 
offlcers mentioned denied the statement. The charterer provided rock, and 
caused it to be loaded as ballast. On the day after the notice was given the 
charterer replied to the written notice that thelay daya could not begin until 
the ballasting was on board. The loading of the rock consumed several days, 
when, on December 37th, she began loading her cargo, which was finished 
January 17th. The vessel carried water ballast in her tanks, but did not flll 
the tank amid-ships, using it for cargo. Held, that as the master had no 
power to extend the time for the beginning of the lay days, and it was not 
shown that the phosphate rock was necessary to ballast the vessel, the time 
engaged in loading rock should not be deducted from the lay days, but de- 
murrage should be allowed for the whole time above 15 days. 
8. Same— Cargo. 

The charter-party having placed the loading under the master's direction, 
and provided that the charterer should not be responsible for stowage. the 
latter is not liable for failure to take a f uU cargo, resulting from defective 
stowage. 

In Admiralty. Libel for demurrage. 
Barker, Gilliland & Fitzsimona, for libelant. 
J. N. Nathans, for respoiident. 

SiMONTON, J. The Bremena was chartered by the New York agents 
of the owners to Henry Gard. The charter-party, dated 28th Novem- 
ber, 1888, provided that the ship should go to Charleston, S. C, before 
December 31st, and there load for charterer, a full and complète cargo 
of cotton in baies, as usually shipped, or other lawful merchandise, not 
exceeding what she can usually carry. Freight, 13-32 penny sterling 
for cotton in square compressed baies. Other goods shipped to bear a 
full and fair proportion thereto. The charter-party is part of theplead- 
ings, and may be referred to when required. The other provisions which 
need mention are thèse: Fifteen days (Sundays and holidays excepted) 
are allowed for loading cargo. Lay days to commence 24 hours after 
steamer is in dock, declared in ail respects ready to receive cargo, her 
holds being clear, and written notice given by master to charterer. De- 
murrage, 6 pence per registered ton. Charterer may provide stevedore 
at vessel's expense. Stevedore to load under master's directions. Char- 
terer not responsible for improper stowage. Such goods only as char- 
terer may direct shall be received on board any part of the steamer. The 
steamer, if requested, to hoist goods on board with her steam-winches. 
Ail liability of the charterer under charter-party to cease when cargo is 
shipped; the owner, master, or his agents having an absolute lien on it 
for freight, dead freight, and demurrage. The steamer arrived at quar- 
antine on 15th December. Came to her dock on 16th, (Sunday.) On 
17th, Carroll, stevedore, selected by charterer, reported, and he and the 
master and supercargo walked down to Card's office. There the master 
and supercargo had some conversation wîth the son and partner of Gard, 
and with his chief clerk, and a note was written by one of his clerks, 
signed by the master, notifying responcJent that the vessel was in dock 
ready for Cargo, and that the lay days would begin "to-morrow, 18th 
inst." The witnesses for respondent say that during this interview the 
master of the supercargo said that it was necessary to get 200 tons of 
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phosphate rock as hallast. Both the master and supercargo deny this. 
The rock was furnished by charterer. It was found that there was au 
excess of some 30 tons. At the request of the master thèse 30 tons were 
returned to the miners, the expense of transportation having been borne 
by the ship. On 18th the charterer • replied to the written notice of 
the master, "that according to the charter-party the lay days cannot 
commence until ballasting is on board, and the steamer then tendered 
for cargo." The loading- of the phosphate rock was finished about 24th 
or 26th December, and on 27th the steamer, without any further notice, 
began to load with cotton. She finished loading a mixed cargo of cot- 
ton, resin, and staves on 17th January. If her lay days began on 18th 
December, they expired on 4th January. If they began on 27th De- 
cember, they expired on 14th January. Carroll was in charge as steve- 
dore the whole time. He says that by delay of the ship in the matter 
of steam two days were lost. This was not denied. When the vessel 
was ready to clear, an account was made up by respondent, allowing but 
one day's demurrage, deducting from the lay days the days on which 
steam lailed, and ail the days consumed in loading rock. The master 
took thèse with him, examined them, brought them back, and settled 
on them. The next day he filed a written protest agaiust their correct- 
ness. The ship carries water ballast in her tanks forward, aft, and amid- 
ships. When she took in the phosphate rock she did not fill the tank 
amid-ships with water, but used it for cargo. The rock paid freight at 
ballast rates, 7s. 6d. per ton. The ordinary freight rates of rock are 24s. 
to 27s. per ton. The charterer and the master disputing as to the ac- 
curacy of the accounts between them. the latter, under threat of a libel, 
settied. He now brings suit for 13 days' demurrage, and for the de- 
ficiency in a fuU and complète cargo, because of the improper stowage 
of the ship. 

Demurrage. The lay days began 24 hours after notice in writing that 
the ship was , in dock ready to receive cargo. This notice was given on 
17th December.; The charterer on 18th December by bis letter denied 
that the"lay,4ays could commence until the ballasting was on board 
and the steamer then tendered for cargo." This is not the language of 
the charter-party, and in fact the cargo was put in without any further 
tender. There issomething connected with this phosphate rock that 
has not been dev.cioped. I bave no doubt that the master and super- 
cargo expressed a désire for it, and perhaps as ballast. But that it was 
to be furnished before the loading began, or that the lay days should 
not commence until ail the rock was on board, could not hâve been con- 
templated by them. Such a conclusion is wholly inconsistent with the 
written tender pf the ship made at the same time in Mr. Gard 's ofiSce, in 
the hand writing of one of his owii plerks, and received without demur, 
qualification, or explana,tion by his partner and chief clerk, the very 
men who had conversed with the master and supercargo about the rock. 
Why was the phosphate rock asked for? Certainly not because it was 
absolutely necessary as ballast, The ship had already her provision for 
water ballast. Was it desired as a substitute for water ballast? If so, 
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why? Because it paid freight? This could not influence the master 
and supercargo. Every available space for freight in the steamer îiad' 
already been hired to its charterer, and was his. The ship had no con- 
cern but to put cargo ou board, and be paid for it at a rate fixed in the 
charter-party. Was phosphate rock put aboard in order to utilize tho 
water-tank amid-ships for receipt of cargo? Both parties were interested 
in this, — the charterer, because it enlarged his freight-room ; the mas- 
ter and supercargo, because it increased the amount of freight to be paid. 
Whatever view may be taken of this, there are some facts proved. The 
whole freight-room of the ship belonged to the charterer. No merclian- 
dise could go on board without his consent. He named the stevedore, 
and thus secured a witness for this. He was practically the owner of 
the ship for the purpose of loading her during the 15 lay days. He 
held undera charter-party with the owners, the terms of which the mas- 
ter had no power or authority to change. Macl. Shipp. 138. If the 
phosphate rock, as ballast, was absolutely necessary to make the ship 
seaworthy, of course the charterer could wait until the ballast was in. 
Raymond v. Tyson, 17 How. 53. If, however, it was not necessary; if 
it was put in because it paid freight; if it was put in in order to increase 
freight-room, — he could bave forbidden it. His cousent was absolutely 
necessary to it. As he did not forbid it, as in fact he furnished the roclî 
without demur, we must treat him as assenting. More than this, we 
must treat it as his act, and the conséquence resulting from it he must 
bear. Even if this be stating the case toc strongly against him, the bur- 
den of proof is on him to show a good reason for postponing loading cot- 
ton cargo from 18th to 27th December. The contract between him and 
the owners of the ship, which, as we bave seen, the master could not 
vary, provided for the commencement of the lay days 24 hours after 
written notice that the ship was ready. That notice was given; the lay 
days began. He did not load. The only thing that could excuse him 
is that the ship was not ready. The only reason for believing that she 
was not ready is the putting in of phosphate rock. If this was abso- 
lutely necessary, he is excused. If it was put in for the convenience of 
himself or of the ship, or of both, he cannot be excused because the con- 
sent of the owners to this variance of the contract is not sbown. Was 
the phosphate rock absolutely necessary as ballast? The burden of proof 
is on the charterer. It bas not been proved. 

The rest of the claim is that she carried an insufficient cargo, below 
her capacity, and this through defective stowage. There was much tes- 
timony as to the capacity of the ship, and as to her tonnage, but the 
charter-party solves this question. The vessel was to be loaded by a 
stevedore selected by the charterer, but paid by the ship, and under the 
exclusive direction of the master, — the charterer not to be responsible 
for stowage. If she failed to carry as much as she ought to hâve done 
by reason of bad stowage, the charterer cannot be held. Nothing has 
been said of the settlement. If it was made under a mistake of fact, it 
will be opened. If it was the resuit of a change in the terms of the char- 
ter-party made between the master and the charterer without the knowl- 
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edge of his owners, it is void. Let the clerk estimate the number of 
days in excess of the lay days, allowing for the days lost by failùre of 
steam in the winches, and the conséquent demurrage. 



WiLMINGTON TrANSP. Co. V. ThE OlD KeNSINGTON. 
(District Court, 8. D. Oalifornia. July 1, 1889.) 

1. Salvage — Compensation. 

The master of c] aimant' s ship, having discovered that tliere was flre in the 
hold, requested libelant's services in towing herashore and extinguishing the 
lire. In performing thèse services libelant employed three tuga, aggregating 
$40,000 in value, and a number of men. It appeared that, with the exception 
of a small tug about 10 miles distant, libelant's tugs were the only ones within 
100 miles, and that they were maintained at an expense of about Sf6,000 per 
month for towage, salvage, etc. The actual value of the services rendered 
by libelant and the damage to the propertv employed was $1,510.41. The value 
of the ship was $48,000, and her cargo $33,790. Eeld, that $4,510.41 salvage 
would be allowed. 

2. TOWAGB — CONTBACT. 

The master of the ship, desiring to put her aground, agreed to pay libel- 
ant $500 to tow her ashore. When the ship in tow reached a suitable place, 
her port anchor was let go, and the tug ordered to go astern and draw the 
stern of the ship to the shore, so that she could be secured in that posi- 
tion, while another of libelant's tugs carried out a kedge anchor. Ileld, that 
the contract of towage did not end when the port anchor was cast, but when 
the ship was placed in the proper position to be put aground. 

In Admiralty. Libel for sah'age. 
Milton Andros, for libelant. 
Page & Eells, for claimant. 

Ross, J. This is a cause of salvage. That salvage services were ren- 
dered by libelant is not denied, but the parties are not agreed as to when 
such services were commenoed, nor as to the amount the libelant should 
be awarded. It appears from the évidence that the ship Old Kensing- 
ton was, on Sunday, April 7th, lying in the bay of San Pedro with a 
cargo of 2,641 tons of coal. The night before the attention of her mas- 
ter, Capt. Jones, was called to what then appeared to be steam coming 
up the ventilator- and hatchway, but it became so much denser the next 
morning that he requested the master of two other ships then in the bay 
(Capt. Skinner, of the Banduara, and Capt. McRitchie, of the Apaye) 
to repair on board and with him examine into the cause. That exam- 
ination disclosed the fact that what at first appeared to be steam was in 
fact smoke, and that there was fire somewhere in the ship; and it was 
then deemed best to endeavor to smother the fire, and also to make prép- 
arations for the discharge of the coal so as to reach the seat of the fire. 
Accordingly thé captain directed the hatches to be closed, and then went 
ashore to arrange with the libelant for the discharge of the cargo. This 
was Sunday afternoon, about 2 or 3 o'clock, and, the day making it in- 
convénient tô get the required men together, and the captain not then 
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anticipating any immédiate danger, he arranged with the libelant forthe 
sendLng by the latter of lighters and men the next nioming to get the 
coal out. The next morning, Monday, libelant sent lighters and men, 
and the discharging of the cargo was comraenced, the ship's men work- 
ing in the hold. About 6 o'clock in the morning of that day three of 
the ship's pumps were put to work pumping water into her wherever 
they could get it, and this, together with the discharging, was continued 
as well as possible until midnight, at which time it became impossible 
for the men to remain in the hold because of the density of the smoke. 
The hatches were therefore again put down and the ship's pumps con- 
tinued pumping water into the hold during the night. Meanwhile 
about 180 tons of coal had been discharged. Early the next morning, 
Tuesday, Capt. Jones again requested the advice of Capts. Skinner and 
McRitchie, who, after making a survey of the ship, recommended that 
she be put aground, and that water be pumped into her hold until the 
fire should become extinguished. At this time it was thought, bj'Capt. 
Skinner at least, that the fire was both fore and aft, but an examination 
made after the discharge of the cargo showed the seat of the tire to hâve 
been on the starboard side, just abreast of the main mast, where the ceil- 
ing of the ship was burned through in several places for a space of about 
6 feet in width and 16 feet in length and about 25 tons of coal burned 
or charred. For the purpose of carrying out the recommendation of 
Capts. Skinner and McRitchie, Capt. Jones went on shore about 1 1 o'clock 
on Tuesday morning, and endeavored to arrange with the libelant for the 
towing of the ship ashore, and for such other and further services as the 
exigencies of the case might demand. The libelant was willing to, and 
did, agrée with the eaptain to tow the ship ashore for a stipulated sum, 
$500, but would not make any agreement as to compensation for any 
other or further services, for the reason that it was impossible to antici- 
pate what other or further services would be required; but the libelant 
was ready and willing to perform such other and further services as should 
be needed, and did do so upon the request of the eaptain of the ship, as 
will presently be stated. 

Pursuant to the contract for towage, the libelant's tug-boat Warrior 
left the Wilmington wharf at about half past 1 1 o'clock Tuesday morn- 
ing, reached the ship about 20 minutes to 12, and towed her to the place 
which had previousl}', and after an examination of a chart in the office 
of the libelant, been seleeted for grounding her by Capts. Jones, Skinner, 
and McRitchie. In towing the ship to the place thus seleeted, the eaptain 
of the tug-boat was directed by Capt. Skinner, Capt. Jones remaining on 
his ship and making the necessary soundings. When she came to three 
and a half fathoms, the port anchor was let go, and it is contended for 
the libelant that at this point the towage service ceased. At this time 
the ship was lying broadside to the beach, and was still floating. The 
Warrior then, by direction of Capt. Skinner, went astern of the ship, and 
towed her stern onto the beach, the ship meantime paying out chain, 
and the libelant's tug-boat Catalina took out a small kedge anchor, which 
Capt. Jones directed to be placed in order to keep the ship straight, with 
v.39F.no.lO— 32 
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Jier gtern on the beach. It is at this point, and I think rightly, thatthe 
claimants contend that the towage service ceased. The purpose had in 
view by both parties to the contract of towage was the placing of tlie ship 
aground, and in no just sensé can that service be said to hâve ended until 
the anchors were placed to hold the ship in position. That was accom- 
plished about 3 o'clock in the afternoon of Tuesday. The weather was 
then good, the barometer high, and there was but little swell. There 
was in the hold of the ship about two and a half feet of water, which had 
been put there by the ship's putnps and by two otliers which had been 
sent on board from the Banduara and the Apaye about 9 o'clock of Tues- 
day. As soon as the ship was grounded and the anchors placed, the 
libelant, at the request of Capt. Jones, commenced to pump water into her. 
The Warrior, except when prevented by the bursting of a hose and the 
breaking of her connections, which was occasioned by her surging, and 
which interruptions were in ail about two hours in duration, continued 
to pump until half past 12 Tuesday night, at which time she was ordered 
off for the reason that it was not deemed safe, either for herself or the ship, 
for her to remain. The ship was on the ground , and the Warrior was on 
her starboard side, which was at the time the weather side, and during the 
afternoon and evening the swell was such that the Warrior parted a num- 
ber of lines, among theni an eight-inch hawser, twice, and two six-inch 
Unes. Her upper and lower guards were also broken, her bits sprung, 
and her upper and lower fenders broken. During the same time one of 
the bulwarfc plates of the ship was cracked, a stern chock broken, and 
some of her stanchions carried away. The Warrior was therefore ordered 
off, but kept within hailing distance of the ship. The pumps used by the 
Warrior were a three-inch syphon, with a rated capacity of 6,000 gallons 
per hour, under 40 pounds of steam, which in this instance was increased 
to 85 pounds, and which should bave increased the capacity about one- 
third, and a one and a half inch hose connected with the Warrior's don- 
key-pump, the capacity of which was about 7,000 gallons at the speed 
at which it was run, and a small pump which was used during the inter- 
ruptions referred to. The libelant's tug-boat Falcon went to the aid of 
the ship at 6 o'clock Tuesday evening, with a six-inch No. 10 Vanduzen 
suction-pump, with a rated capacity of 14,000 gallons an hour. In 
this instance the pressure was increased to 85 pounds. She was under- 
going repairs in the morning, and it was impossible to get her ready be- 
fore the hour named. She came up on the port side of the ship, and 
commenced and, except when interrupted by the breaking of a pipe and 
the carrying away of the hose from the coupling, caused by the surg- 
ing of the tug, continued to pump water into the ship during the whole 
of Tuesday night, and until half past 8 o'clock Wednesday morning, 
at which time the fire was found to be extinguished, and the pumping 
ceased. There was then 15J feet of water in the ship, and while it is 
impossible to détermine with any degree of certainty the relative amount 
of water put there by the pumps, of the ship and those of the libelant's 
tugs, I think from the évidence that there is no doubt that much the 
larger quantity was pumped by the latter. The interruptions in the 
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pumping of the Falcon lasted from an hour to an hour and a quarter, 
during which time the necessary repairs were made by libelant's engineer 
by nieans of fittings and other appliances that he had taken the précau- 
tion to provide. 

While I think the service rendered by the Catalina in taking out and 
placing the ship's kedge anchor was a part of the towage service, for which 
a spécifie contract was made, the salvage service of the Catalina commenced 
before that time. When Capt. Jones was on shore Tuesday morning, at 
his request the libelant placed its superintendent, engineer, blacltsmiths, 
and men, with the requisite tools and appliances, on board the Catalina, 
and sent her out to aid the ship. The engineer remained in charge of 
the pumps of the tugs, but the master of the ship decided that he did 
not need the blacksmiths, and they, with the superintendent, returned 
to shore, on board the Catalina, about 4 o'clock of Tuesday. As the 
Catalina was steaming away the captain of the ship requested the libel- 
ant's superintendent to send out 35 men to aid in pumping, which was 
promptly done by means of the Catalina, and those men worked ail of 
Tuesday night, pumping and putting in water by means of buckets. 
After the fire was extinguished, the captain of the ship was désirons of 
having the water pumped out of her as speedily as possible. He started 
the ship's main pump, and portable force punip, and the force pump of 
the Apaye, and at his request the Falcon went to San Pedro to get a 
pump for the same purpose. She did so, and reached the ship again, 
with the pump, about 2 o'clock of Wednesday. Considérable difSculty 
was experienced in making the tug fast and in fînding a suitable place 
for the pipe, but the pump was gotten to work about 6 o'clock and con- 
tinued pumping from 10,000 to 11,000 gallons an hour until about 
half past 3 o'clock the next morning. The Falcon parted several lines 
while thus engaged, occasioned by surging backwards and forwards, 
and was in some danger of having her house, smoke-stack, and mast 
carried away by one of the yards of the ship, which was cock-billed. 
During the afternoon of Wednesday the libelant, at the request of the cap- 
tain of the ship, sent a lighter along-side,' which would not bave been 
done but for the perilous position of the ship, for the purpose of taking 
out coal, and a considérable quantitj' of coal was thus discharged. The 
lighter was in good condition when this service was commenced, but 
was damaged by it so that it leaked, but to what extent does not ap- 
pear. About 3 o'clock Wednesday night the ship floated, and the pump- 
ing then ceased. There was then four feet six inches of water in her. 
As soon as the chain and anchor were hauled in, to accomplish which 
consumed several hours, the ship was towed to her former anchorage by 
the Warrior, which she reached about 6 o'clock Thursday morning. 
During the time the ship was on the ground she was undoubtedly in a 
dangerous position, not only because of the existing tire, but becausethe 
coming on of bad weather might, and almost certainly would, bave made 
a wreck of her. It is true that during the time she was aground the 
barometer was high and the weather was good, and so continued for 
some weeks after, but there was sufScient swell to cause the damage al- 
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ready mentioned, and to cause the ship to thump quite heavily; and 
during the night of Tuesday the sky was overcast. It also appears from 
the évidence that during the month of April severe south-easterly winds 
are very rare at San Pedro, but that westerly and south-westeriy winds 
frequently come up, and sometimes very strong and suddenly; and also 
that at times off shore winds cause a heavy swell in that bay. In cases 
of this nature there is no standard by which can be absolutely measured 
the compensation to which the party rendering the service is entitled. 
Each case dépends in large measure upon its own circumstances. While 
it is perfectly true that salvage is not a "question pi-o opère et labore, but 
rises to a higher degree, and takes its source in a deeper policy," there 
is a broad distinction, as said by Dr. Lushington, "between salvors who 
volunteer togo out and salvors who are employed by a ship in distress. 
Salvors who volunteer go out at their own risk for the chance of earning 
reward, and if not successful they are entitled to nothing, the rule being 
that it is success that gives them a title to salvage rémunération. But 
if men are engaged to go out to the assistance of a ship in distress they 
are to be paid according to their effort, even though the labor and serv- 
ice may not prove bénéficiai to the vessel or cargo." The Undaunted, 1 
Lush. 90; The Sabine, 101 U. S. 390. In the one case the reward should 
be more libéral than in the other. Hère the services of the libelantwere 
rendered at the request of the master of the ship, for which it was enti- 
tled to be paid whether such services were bénéficiai or not; and although 
the services were rendered with promptness and efficiency, there was not 
manifested any disposition on the part of the libelant to take any chance 
of earning reward, but, on the contrary, it appears that the libelant was 
unwilling to send the Falcon to aid the ship unless her master requested 
that it be donc. Under such circumstances, while the libelant should 
be awarded a sum in excess of the actual value of the services rendered 
and the actual damage donc to its property engaged in the service, and 
while such excess should be libéral, it should not, in my judgment, be 
measured by that high standard that would control the award had the 
services been rendered voluntarily. The proof shows the actual value 
of the services rendered by libelant and the actual damage done to its 
property engaged in the service to be $1,510.41, which, of course, will 
be allowed. The value of the ship was $48,000, and of her cargo and 
freight $23,790. The value of the Warrior and Falcon was $30,000 
each, and of the Catalina |10,000. Thèse tugs are maintained at San 
Pedro for the purpose of rendering towage, salvage, and other services, 
at an expense of about $6,000 per month, and, with the exception of a 
small tug, the McPherson, at San Diego, which is distant about 100 miles 
from San Pedro, and a small tug, the Pélican, at Eedondo beaoh, about 
10 miles distant, are, as appears from the évidence, the only tugs main- 
tained along the coast between San Diego and San Francisco. Consid- 
ing ail of the facts and circumstances of the case, I think $3,000 over and 
above the actual value of the services rendered and the actual damage 
done, making in ail $4,510.41, isa fair sum to beawarded the libelant, 
for which amount, with costs, a decree will be signed. 



the maeie. 60] 

Thk Marie.' 

The Newtown. 

BoYES et al. v. The Marie. 

Same V. The Newtown. 

(District Court, E. D. New York. July 13, 1889.) 

SALVAGK— COMPEKSATION — IkJDKY BY FiRB. 

An oil steamer, lyipg on the north side of an oil-dock, caiight fire. Be- 
tween her dock and the dockbelow was a space of lOOfeet, and on the south 
Bide of the lower dock lay the bark Deutschland. Along side the Deutsch- 
land, and fast to her, was the bark Marie, without cargo, and fast to the Marie 
was the barge Newtown, with 800 barrels of petroleum on her deck. ïhe 
tug Arrow took hold of the Deutschland and towed her ont into the stream, 
and with her came the Marie and the Newtown. Neither of the two latter 
was injiired. If they had been left at the pier, they would hâve been de- 
stroyed. In the then condition of the tide there was a chance that the ves- 
sels could hâve castofï and drifted clear without assistance, and several othei 
tugs besides the Arrow were in the slip ready to assist. The Arrow sus- 
taiued no injury. She was worth $15,000. The Marie was worth about $10,- 
000, the Newtown $3,000, and her cargo $4,000. The Marie tendered $350, 
and the Newtown $100. Held. that the tenders were sufflcient, but that libel- 
ants, in addition to the tenders, should recover costs, as there was some 
ground to contend for a larger allowance of salvage. 

In Admiralty. 

Action by Charles W. Boyes and others, to recover salvage compensa- 
tion for services rendered, against the bark Marie and the barge Newtown 
and her cargo. 

Wilcox, Adarm & Macklin, for libelants. 

Wing, Shoudy & Putnam and C. C. Burlingham, for claimants. 

Benedict, J. Thèse actions are to recover salvage compensation for 
services rendered by the steam-tug Arrow to the bark Marie and the 
barge Newtown and cargo, respectively, on the occasion of a fire which 
broke ont in the steamer Hafis, lying at the oil-docks, on the llth day 
of October, 1888. The steamer Hafis, where the fire first broke ont, 
lay on the north side of the pier at the foot of Eleventh street. The bark 
Avoca lay on the south side of that pier. The distance between that 
pier and the pier below was 100 feet. On the north side of the pier be- 
low lay the Leopold Schall. On the south side of the pier lay the bark 
Deutschland. Along-side the Deutschland, and fast to her, was the 
bark Marie without cargo, and fast to her was the barge Newtown, with 
800 barrels of petroleum oil upon her deck. Upon the request of the 
Deutschland the steam-tug Arrow took hold of her, and towed her ont 
of the slip to a place of safety. The Marie and the Newtown, being 
fast to the Deutschland, were towed out with the bark. After being in 
this way towed out some two ship's lengths and into the stream, the 

•Reported by Edward G. Benedict, Esq., of the New York bar. 
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Marie cast off from the Deutschland, and, with the barge, anchored. 
Neither the Marie nor the Newtown sustained any injury from the fire. 
The wharf at North Tenth street, where thèse vessels lay, is an open 
wharf, under which the ebb-tide was running at the time of the fire. 
Between that wharf and the wharf below at foot of Ninth street was a 
distance of 276 feet. The wharf at Ninth street was not se long as the 
wharf at Tenth street by 103 feet. The fire was a dangerous one. The 
bark Ella Vose, which lay on the north side of the pier at foot of Tenth 
street, and just ahead of the Deutschland, was burned up, and thèse 
vessels would hâve been burned if they had remained where they were 
at the pier. 

Two features of the case are important in determining the araount of 
salvage proper to be awarded to the Arrow for her services to the Marie 
and Newtown. One is that, owing to the distance between the pier foot 
of Tenth street and the pier below, there was a chance that the Marie 
and the Newtown would bave drifted clear of the pier below, and so 
liave been saved from the fire without assistance from any one. An- 
other important feature of the case is that by the time the Arrow arrived 
at the Deutschland, as stated, several tugs had arrived, able and willing 
to take thèse vessels into the stream. The Garlick was in the same slip, 
the Vigilant followed the Garlick in, another tug came into the same 
slip and played water on the Vose. It is évident, therefore, that the 
péril to the Marie and Newtown was not great. Neither of them was 
on fire, and the weight of the évidence is that at the time of the serv- 
ices in question the fire had not caught the pier at which they lay. 
They were fast to a bark that had a tug able to tow ail of them out, 
and, as already stated, several other tugs stood ready to take them out 
of the slip. The Arrow incurred no substantial risk, and her services 
required no especial skill, nor any considérable labor. The value of the 
Arrow is claimed to be $15,000. The value of the Marie is estimated 
by some witnesses at $10,000. The Newtown was worth about $3,000, 
and her cargo $4,000. On behalf of the Marie a tender of $250 for the 
services rendered by the Arrow was made and refused. Taking into ac- 
count the fact that the Arrow has been compensated for her services to 
the Deutschland, in my opinion the tender was sufiicient, and should 
bave been accepted. On behalf of the Newtown a tender of $100 was 
made for the services rendered by the Arrow to her. In my opinion 
this tender was sufficient. Decrees for thèse amounts may be entered, 
and I think they may receive their eosts, for the reason that there was 
some ground to contend for a larger allowance than is made. 



THE LABBâDOR. 5ÛS 

The Labrador.* 

McCaldin et al, v. The Labrador. 

(Dislriet Court, E. D. New York. July 12, 1889."' 

SaLVAGE— OOMPKNSATIOK. 

The steam-ship L., worth $300,000, and havîng cargo valued at $750,000 
aboard, soou after her arrivai from sea, in New York bay, caught flre. The 
stoam-boat R, wasemployed by the agents of the steam-ship in New York 
to go to her aid. At the same time the M., a steam-tug, valued at $35,000, 
which was towing near the place where the steam-ship was lying, aban- 
doned her tow, went to the L., and begaa to pump water into her. The 
steamer was then beached, and in the course of an hour and a hait the flre was 
extinguished. After this the M. went to New York to procure a suction- 
pump, with which she returned and pumped out the steamer. The latter was 
not seriously damaged. The flre was in an iron compartment, far removed 
from the cargo, and would probably hâve been confined to that compartment 
without the aid of the M. The owners of the steamer paid the R. $4,000. 
Held, that the M. should recover $4,500 as salvage. 

In Admiralty. 

Action by James McCaldin and others for salvage compensation. 
Butler, Stilhnan & Hubbard, for the owners, and Sheppard & Osborne, 
for the officers and crew, of the William McCaldin. 
Coudert Bros. , for claimant. 

Benedict, J. This is an action on the part of the owners and crewof 
the steam-tug William McCaldin to recover salvage compensation for 
services rendered to the steam-ship Labrador. The défense set up in the 
answer is that the services rendered were mère work and labor, and not 
entitled to salvage compensation. The steam-ship Labrador, a passen- 
ger vessel of the value of $200,000, having on board a cargo of the value 
of $750,000, and freight of the value of $9,500, soon after her arrivai 
at quarantine from sea caught fire. The fire originated in the drying- 
room. Ail efforts on the part of those on board the steamer proving in- 
sufRcient to control the fire, the steam-boat Rescue, afire-boat belonging 
to the Merritt Wrecking Company, was employed by telegraph from the 
agents in New York city to go to the steam-ship. About the same time 
the fire was discovered by the tug William McCaldin, a new steam-tug, 
equipped with powerful pumps for throwing water, valued at $25,000, 
at the time up in the Kill von KuU engaged in towing a ship to sea. 
The McCaldin at once abandoned her tow, and proceeded to the port 
side of the Labrador. Her aid was accepted, and she commenced to 
throw water into the burning compartment. The Rescue had already 
arrived on the starboard side. It had been determined by the officers 
of the steamer to beach the steamer, and when the McCaldin arrived the 
steamer was proceeding towards Owl's Head for that purpose, with the 
Rescue along-side throwing water on the fire. On arrivai at Owl's Head 

'Reported by Edward G. Benedict, Esq., of the New York bar. 
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she was at once beached, and in course of an hour and a half the fire was 
extinguished, water being up to that time thrown upon the fire by the 
Rescue, the McCaldin, and at the last by the Fletcher, as well as by 
pumps, some of whîch were worked by hand and some by the donkey- 
engine belonging to the steam-ship. The ship's company on board nuin- 
bered 144 men. When the fire was extinguished the Rescue departed. 
The McCaldin also stopped pumping, and went baek to New York to 
procure a suction-hose, with which she returned, and pumped ont of 
the steamer the water which had been thrown in her to extinguish the 
fire. At high water the steamer came off the mud, and proceeded to 
her berth, and thereafter went to sea on her return voyage without re- 
pairs. , The fire, which, as already stated, broke out in the drying-room, 
was confined to the iron compartment in which it originated. In that 
compartment it did considérable damage, destroying the wood-work, and 
otherwise injuring the vessel. It is impossible, under this state of facts, 
to sustain the défense set up in the answer, that the service rendered by 
the McCaldin was not salvage, but mère work and labor. The position 
was abandoned at the hearing. The only question discussed was as to the 
amount of salvage proper to be awarded. The great différence in opin- 
ion as to the amount that should be awarded arises from a différence of 
opinion as to the extent of the péril to which the steam-ship and her 
valuable cargo were exposed. Upon this point I do not think sufficient 
importance bas been attached by the advocate for the libelants to the 
undisputed fact that the fire occurred in an iron compartment of an iron 
steam-ship, far removed from the cargo, to which compartment the fire 
would in ail human probability hâve been confined without the aid of 
the McCaldin. The steamer herself was in péril, but there was no seri- 
ons péril of the total loss of the cargo by fire. It was to the danger by 
fire that the efl'orts of the McCaldin were directed. On the other hand, 
the évidence makes it plain that the opinion now firmly expressed by 
the oflicers of the steamer that the fire was thoroughly under control before 
the McCaldin arrived, and that the steam-ship was in no péril, was not 
the opinion entertained by them at the time. The protest made a day 
or two after the fire shows this, where it says: 

"The flrecontinuingtoincrease, fearing a fatal issue, I accepted the services 
of two fire-boata having powerful engines, and I resolved to run the vessel 
aground on a mud-bank which was near us. As soon as we had ascertained 
the extent of the flre, the boats had been put out, ready to take off the passen- 
gers, who had been gathered aft. * * * Prom 7o'clockin themorning ail 
danger had completely disappeared, being vigorously attacked by the appli- 
ances on board, and with tlie assistance of the fire-boats was extinguished." 

The early hour in the morning at which the fire occurred is not with- 
out importance, and renders it highly probable that, if the McCaldin had 
refused her aid, the Rescue would bave been left to cope with the fire 
alone for two or three hours. The services of the Rescue bave been re- 
warded by the owners of the steamer by the payment of $4,000. In 
view of ail the circum stances, I am unable to award salvage compen- 
sation to the McCaldin upon the theory that by her efforts property 
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of the value of nearly a million dollars was saved from destruction. 
Neither am I able to agrée with the advocate for the steamer, who, to 
quote from Lord Stowell in a salvage case, "has taken matters quite 
at the freezing point," when he insists that $500 would be a libéral 
award to the McCaldin. The payment by the owners of the steamer to 
the Rescue of the sum of $4,000 for services no more important than 
those rendered by the McCaldin, and which perhaps could not be held to 
be services the compensation for which was dépendent on success, is 
wholly inconsistent with the argument now made in her behalf. I am 
unable to see any ground upon which to award to the McCaldin a less 
sum than was paid to the Rescue. As I view the case she is entitled to 
something more. Taking ail the circumstances into considération, it is 
my opinion that $4,500 should be award ed to the McCaldin for her serv- 
ices on the occasion in question, and she must also recover her costs. 



The Martello. 

The Feeda A. Willey. 

WiLLEY V. The Martello. 
WiLsoN et al. V. The Fbeda A. Willey.* 
(Circuit Court, 8. D. New York. July 31, 1889.) 

1. Collision — Immodebatb Spbed — Steambe. 

For a steamer whose full speed is 12 knots an hour, and which is near the 
entrance to New Yorli harbor, in a thicli fog, a speed of 5i to 6 knots per hour 
is not the "moderate speed" required by article 23 of the uew international 
rules. 

2. Samb— Sailtng Vessbl. 

Where a sailing vesael has a speed of 10 knots an hour, loaded, andrequires 
4 knots an hour for steerage-way sufflcient to give her master thorough con- 
trol of her to taok, wear, and handle her as occasion might require, a speed of 
4 knots an hour near the entrance of New York harbor, in a thick fog, is not 
faulty navigation putting her in fault for a collision with a steamer, the ves- 
sels being on crossing courses. 

3. Same— Change of Course. 

In the absence of any indication of the steamer's maneuvers, the master of 
the sailing vessel would nothavebeen justifiedin violatingrule22by a change 
of course. 

In Admiralty. Appeal from district court. 34 Fed. Rep. 71. 

(1) The Martello is a British steam-ship of 2,439 tons net register, 370 
feet in length, 43 feet beam, and 28 feet in depth, owned by the respond- 
ents and appellants, Charles Henry Wilson and Arthur Wilson, and is 

iReversing 34 Fed. Rep. 71. 
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one of the Wilson Line of steamers plying between NéW York and Hull, 
and other foreign ports. 

(2) The Martello left her dock in Jersey City on Saturday aftenioon, 
May 7, 1887, laden with a miscellaneous cargo of merchandise, bouud 
for HuU, England. The weather was so foggy that she could not go 
down the channel, but anchored for the night in Graveseiid bay. 

(3) The Martello got under way from Gravesend baj'- about 6 a. m.,. 
Sunday, May 8, 1887, and started for sea in command of Capt. Francis 
E. Jenkins, the senior captain in the New York service of the line, and 
in charge of Pilot Joseph Henderson. The weather was thick, but suffi- 
ciently clear to enablethe buoys marking the channel to be seen. She 
proceeded down the Swash channel, and thence through Gedney's chan- 
nel to the sea. 

(4) When about half a mile to the westward of the perch and bail 
buoy, i. e., about north from the black buoy No. 1, her engine was. 
stopped for the purpose of slowing the vessel until the pilot could be dis- 
charged. That being donc, the engines were at 7:10 a. m. moved ahead 
slow. 

(6) At about 40 minutes after discharging the pilot the horn (one 
blast) of a sailing vessel was heard on the starboard bow. At that time 
the captain and third officer were on the bridge, a compétent lookout was 
in the crow's nest, (about 100 feet abaft the stem,) the first officer was 
on the lookout on the forecastle, and the quartermaster was at the wheel. 

(6) At that time the steamer was heading E. S. E., the wind was 
about E. by N., blowing a five to six knot breeze. Tlie fog had grown 
denser, and yessels could not be seen over a quarter of a mile away. 
The whistle of the steamer had been blown regularly at intervais of thirty 
seconds or less, and her speed was about five and one-half to six knots 
an hour. Three knots an hour would give her good steerage-way. 

(7) About a minute or two after' hearing the horn the officers of the 
Martello saw the barkentine Freda A. Willey looming in sight through 
the fog. 

(8) On April 24, 1887, the barkentine Freda A. Willey left Pensacola 
bound through I^ong Island sound for New Haven, with a cargo of yel- 
low pine lumber, and on Sunday, May 8th, about 8 o'clock a. m., sho 
was bound into the harbor of New York. 

(9) The Willey, with ail her sails set, can make ten knots an hour. 
With the wind as found in the sixth finding, the Willey, if going at less 
than four knots an hour, would not hâve steerage-way sufficient to give 
her master thorough control of her to tack, wear, or handlo her as occasion 
might require. 

(10) About 4 A. M. of May 8th she was sailing with her mainsail, 
spanker, main stay-sail, upper and lower foretop sails, foretop-gallant sail, 
and three jibs. At 5 A. m. the wind freshened, and she took in her royal. 
At 7 A. M., the wind freshening, hér foresail was hauled up. 

(11) There was on the deck of the Willey before the collision, Cobb, 
able seaman, on the lookout; Mathlin, able seaman, at the wheel; Lud- 
vigsen, second mate, and Willey, captain, about the deck; the rest of the 
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■crew were below. She was heading north, close-hauled on the starboard 
tack, sounding her horn at intervais of one to two minutes, and making 
about four knots an hour. 

(12) While thus proceeding, she thrice heard the steam-whistle of a 
steamer, answering promptly each time with a single blast of her horn. 
At this last signal the Martello appeared in sight, bearing about four 
points on the port bow, and a quarter of a mile away. 

(13) As soon as the Willey loomed in sight of those on the Martello, 
as indicated in the seventh tinding, the first officer of the Martello called 
•out "Hard a-port," and the lookout reported a vessel on the starboard bow. 
The captain immediately ordered the helm hard a-port, and the engines 
feversed fuU speed. 

(14) The speed of the Martello under a hard a-port hehn, and with 
engines reversed at full speed, became gradually reduced, and at the time 
-of the collision was about two knots an hour. 

(16) The place of collision was about If miles about N. by E. from 
Sandy Hook light-ship. 

(16) As the vessels neared each other, the first officer of the Martello 
called out to the barkentine, ''Luff ! Lufif ail you canl" but bis call was 
not heard by those on the Willey. 

(17) From the time of the hearing of the first whistle down to the time 
■of the collision, the steamer, except as stated in the sixteenth finding, 
gave no signal or indication showing whether her intention was to go 
ahead of the barkentine or astern, or even whether she had reversed her 
engines. In conséquence the Willey held her course, as she was bound to 
■do, but the steamer ran into her with great violence, the steamer's stem 
running into the port bow of the barkentine, cutting its way into her keel, 
knocking her stem over to starboard, and driving her bow around to the 
eastward. 

(18) Had the steamer been going at three knots an hour, had she 
stopped her engines as soon as she heard the Willey 's horn, and reversed 
when she sighted the barkentine, she would bave stopped short of the 
Willey 's course. 

(19) The master of the barkentine was on deck. He had his vessel 
iinder control. If when the steamer first sighted the barkentine the 
master of the latter had been advised that the steamer was starboarding 
her wheel, he could bave ported, and avoided the collision. If at that 
time the steamer had ported her wheel, the barkentine, keeping her 
course, would bave crossed the steamer's bows in safety. If at that time 
the master of the barkentine had been advised that the steamer was re- 
versing, he could bave ported, and avoided the collision. 

CONCLUSIONS OF LAW. 

(1) The Freda A. Willey was free from fault. 

(2) The Martello was in fault for proceeding at an excessive rate of 
speed in a fog, and is solely responsible for the collision. 

(3) There should be a decree for the Freda A. Willey and against the 
Martello in each case, with costs of the district and circuit courts. 
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James Thomson, for the Martello, cited: 

TheZadok.L.'R.Q Prob.Div. 114; The State of Alabama, 17 Ted. Bep. 847 , 
The Europa, 14 Jur. 630; The Vim, 12 Fed. Kep. 906; The Maria Martin, 
12 Wall. 31 ; The Louisiana, 2 Pet. Adm. 271; The Continental, 14 Wall. 345; 
The C. O. Vanderhilt, Abb. Adm. 361. 

Wm. W. Goodrich, for the Willey, cited: 

The Hammonia, 11 Blatchf. 414; MoCàbe v. Steam-Ship Oc.Sl Fed.Rep. 
238; The Nacooohee, 28 Fed. Rep.462; The Colorado, 91 U. S. 692; The Potts- 
ville, 12 Ped. Rep. 633; The Pennsylmriia, 19 Wall. 133; The Luray, 24 
Ped. Rep. 751; The Rhode Island, 17 Ped. Rep. 554; The John Hopkins, 13 
Fed. Rep. 185; The Leland, 19 Ped. Rep. 771; The Elysia, 4 Asp. 540; The 
Victoria, 3 W. Rob. 49; The Pepperell, Swab. 12; The Westphalia, 4 Ben. 
404; ThePennland, 23 Fed. Rep. 551; The Northern Indiana, 3 Blatchf. 99. 

Lacombe, J., {after stating the findings as above.) This is an appeal 
from a decree of the district court, apportioning the damages resulting 
from a collision in a fog between the steamer MarteJlo and the barken- 
tine Freda A. Willey, on May 8, 1887. The colliding vessels were on 
crossing courses, and came together nearly at right angles, the steam- 
er's stem striking the barkentine between her stem and the cat-head. 
Both vessels were damaged, and cross-libels were filed. The location of 
the collision is fixed by the district judge at one and three-fourth miles 
N. by E. from Sandy Hook light-ship. Probably it lies somewhat fur- 
ther to the eastward. The soundings recorded in the Willey's log seem 
to indicate that her course was — as her captain testifies — about a mile to 
the eastward of the light-ship. It is not, however, necessary to détermine 
this location with précision, and the conclusion of the learned district 
judge on that point may be accepted hère. The respective speed of the 
colliding vessels is the material and controUing fact in the case. Exami- 
nation of the record has led to the opinion that the conclusion reached by 
the district judge, viz. , that the steamer was moving at the rate of fi ve and 
one-half to six knots, and the barkentine at the rate of four knots, an hour, 
is correct. It will not be profitable to enter upon a considération of the 
évidence in détail, in view of his careful and exhaustive discussion of 
the varions items of proof which — notably in the case of the steamer — 
led him to that conclusion in the face of the direct testimony of her 
ofScers. Suffice it to say that the Martello's witnesses substantially 
agrée in giving her a uniform speed from about the time the pilot left 
down to the time she reversed upon sighting the Willey. That being 
so, the most persuasive argument as to her rate of speed is found in a 
comparison of the time which elapsed with the distance traversed be- 
tween those periods. If the time is' taken as given in the Martello's log, 
and the distance as found by the district judge, she must be given a 
speed of between fiveand one-half to six knots an hour; and, if the col- 
lision occurred further to the eastward, her speed would be even greater. 
At any rate, it is plain that a reversai of her engines full speed, ordered 
as soon as the Willey came in sight, (7-50 a. m.,) failed to overcome 
the forward impetus resulting from her prior rateof speed, and this fail- 
ure was not promoted or assisted by any improper change of the Wil- 
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ley's course. As thé Martello would hâve had good steerage-way at three 
knots an hour, her speed therefore was not moderate under the décisions, 
and for the resulting collision she must be held to blâme. 

The district judge bas found the Willey in fault (1) for going at too 
high a rate of speed, and (2) for failing to check speed after the steam- 
er's whistle was heard. An effort to check speed by executing the ma- 
neuver described in the case cited {The Zadok, L. R. 9 Prob. Div. 117) would 
hâve brought about a change of course, and she was bound to keep her 
course under the twenty-second rule, at least until the existing situation 
afforded reasonable assurance that a change would prevent a collision, 
otherwise imminent, and would not itself tend to produce the very mis- 
hap it was intended to avoid. But the existing situation was such that 
the master of the Willey could not prudently change her course in time 
to be of any service. The district judge so held, and rightly, upon the 
proof. The sole question as to the Willey, then, is this: Was her 
speed of four knots an hour immoderate, under the existing conditions 
of fog, wind, and situation? None of the cases cited in the opinion or 
on the argument bave gone to that extent. In tbose where the sailing 
vessel was going four knots an hour she was not charged with fault; in 
the cases where she was held in fault her speed was five knots or over. 
The facts in proof do not show that her speed was too great to admit of 
the exécution of such maneuvers as the situation in which sbe found 
herself might require. Her captain was on deck, witb bis vessel under 
command. Had the steamer advised him by signal (under nineteenth 
rule) or otherwise that sbe was directing her course to starboard, be 
could hâve kept bis course. Had sbe advised him sbe was directing 
her course to port, or that she was reversing, he could hâve ported bis 
wbeel, and avoided a collision. For any such indication of the steam- 
er's maneuvers the Willey 's master was on the watcb, ready to promptly 
respond, and at a speed of four knots an hour a prompt response would 
bave prevented the accident. In the absence of any such indication, 
bowever, he would not bave been justified in violating the twenty-second 
rule by a change of course. Nor did the Willey's speed prevent the 
Martello from avoiding the collision, because, had the latter been going 
at a lowpr rate of speed, had she stopped her engines when she heard 
the Willey's horn, and reversed (as sbe did) when she sigbted the bark- 
entine, she would hâve stopped short of the Willey's track, whether the 
barkentine was going fast or slow. Except to the extent that, if going 
slower, the Willey would at 7.60 a. m. bave been further down the 
coast than the place of collision, her rate of speed cannot be said to 
bave contributed to the collision, and sbould not be charged against her 
as faulty navigation. The district court held that the Willey '-had by 
no means brought her speed down to the standard of good steerage-way. 
On the contrary, she was going at nearl}^ full speed." In support of 
this proposition there was no direct testimony below, and the uncontra- 
dicted proof in this court shows that witb ail hersails set sbe is a good, 
10-knot vessel, loaded, or 12, light, in a nice set of ballast; and that at 
less than 4 knots she would not bave steerage-way safficient to give her 
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master thorough control of her to tack, wear, and handle her as occa- 
sion might require. There should be a decree for the Willey and 
against the Martello in each case. 



L'HoMMEDiEN et al. V. The Mischief.' 
(^District Court, E. D. New TorTc. Julyl3, 1889.) 

COIiMSION— VKSSBL AT AnCHOR— LlGHTS. 

The steam-tug Q. had taken a tow up Hunter's Point creek, and, having 
landed it in a proper place on the ehore, was lying along-side tlie tow, stern 
down the creek, without lights, and with over 100 feet of clear water outside 
of her. In the early morning the tug M. came up the creek and ran into the 
Q., doing the damage sued for. The M. claimed that the absence of lights on 
the Q. was the cause of the collision. Held, that under the circumstances 
the Q. was not required to iiavè a light, and the M. was responsible for the 
collision. 

In Admiralty. Action by Samuel L'Hommedien and others for dam- 
ages by collision. 

Wing, Shoudy & Putnam, for libelants. 
Alexander <& Ash, for claimants. 

Benedict, J. This is an action to recover damages for injuries sus- 
taiued by the steam-tug Quickstep in a collision with the steam-tug Mis- 
chief, which occurred in Newtown creek, above the first bridge, on the 
morning of the 8th of Deceraber, 1887. The évidence shows that early 
in the morning, and before light, the Quickstep had taken a tow up the 
creek. She landed her tow on the Hunter's Point side of the creek, above 
the first bridge, at a proper place, and at the time of the collision was 
lying still along-side of the beats, with her stern down the river. She 
had no lights. While so lying, the Mischief, having got under way below 
the bridge, passed up the creek near the Hunter's Point side, and struck 
the Quickstep in her stern, doing the damage sued for. The collision oc- 
curred early in the morning. The testimony leaves it somewhat in doubt 
as to whether, at the time of the collision, there was not light enough to 
enable the Mischief to see the Quickstep in time to avoid her. Some évi- 
dence is to the effect that it was light enough to see a man on the olher 
side of the creek, which was there some 282 feet wide. The only fault on 
the part of the Quickstep charged by the answer which deserves considéra- 
tion is that she had no light. I am not aware of any statute which re- 
quired her to hâve a light, under the circumstances, — not being in motion, 
but moored along-side other vessels attached to the shore of Newtown 
creek, and with over 100 feet of clear water outside of her. Nor can I 
find that an absence of light on the Quickstep caased the collision. The 
pilot of the Mischief himself testifiea that he saw the Quickstep, but 

'Reported by Edward G. Benedict, Esq., oî the New York bar. 
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thought she was far enough out in the river for him to go inside of her, 
and so he changed his course to pass between her and the Hunter's 
Point sida He immediately discovered his mistalîe, but it was too late 
to enable him to swing the other way before reaching the Quickstep. 
His fault consisted in changing his course, instead of stopping his boat 
as soon as the Quickstep was discerned , and this fault caused the colUs- 
ion. Let a decree be entered for the libelant, with an order of référ- 
ence. 



New York, L. E. & W. R. Co. v. The Breakwater. 

Old Dominion Steam-Ship Co. v. The Pavonia. 

(District Court, E. D. New York. May 23, 1889.) 

Collision — Between Steamers — Delay in Backing. 

A steam-vessel, which is bound to keep out of the way of anotber steam- 
boat, will be held in fault if collisioa happen througli her delay in backing, 
where the cireumstances of wind and tide and signais exclianged were snffi- 
cient to hâve shown her that such backing could not be dela3'ed without risk 
of collision. 

In Admiralty. Cross-lihels for damages by collision. 

The steam-ship Breakwater was coming into the North river from sea, 
and as she approached her dock hauled in somewhat to the New York 
piers. The tide was ebb, and a strong north-west wind was blowing. 
When the Breakwater was still several piers below the Pavonia ferry -slip, 
the ferry-boat Pavonia was seen coming out of her slip on the New York 
shore. The ferrj'-boat immediately blew one whistle to the Breakwater, 
indicating that she would cross the latter's bow, to which signal the 
Breakwater agreed by one whistle, and stopped, but did not back until 
the ferry-boat had again signaled once, when the steamer reversed. But 
the tide and wind carried the ferry-boat somewhat down stream, and the 
boats came in collision, the stem of the steamer striking the port side of 
the ferry-boat. Cross-libels were fîled for the resulting damages. 

WUcox, Adams & Macklin, for the Pavonia. 

Owen & Gray, for the Breakwater. 

Benedict, J. It is proved that the Breakwater, although she stopped 
her engine, did not then reverse it. It is also proved that if the engine 
of the Breakwater had been reversed as soon as possible after it was 
stopped there would bave been no collision. The Breakwater, having 
the ferry-boat on her starboard side, and upon a crossing course, was 
bound to do ail in her power to avoid striking the ferry-boat as she 
crossed. It was in her power to reverse the engine sooner than she did, 
and by so doing to hâve avoided striking the ferry-boat as she did. The 

'Eeported by Edward G. Benedict, Esq., of the New York bar. 
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circumstances of wind and tide and the signais exchanged were sufficient 
to show to those in charge of the Breakwater that reversing the engines 
of the Breakwater could not be delayed without risk of collision. The 
delay that occurred in reversing the engines of the Breakwater was there- 
fore a fault, and renders the Breakwater responsible for the collision that 
occurred. The ferry-boat was guilty of no fault. 



Sacqueland et al. v. The Meteoe. 
(Circuit Court, M. 1). New York. June 8, 1889.) 

SbAMBN— WaQES— ClIAHACTER OF SERVICE. 

Libelant testifled that lie was hired by the master of a steam-yacht as mate, 
at $50 per mon th. The master testifled that he was only hired as a deck-hand, 
at $30. There was no other mate than libelant. Dnring the previous season 
he had been promoted from a deoli-hand, at §30, to a mate, at 150, and as such 
served until the end of the season. Dnring the season in controversy it ap- 
peared that until about three weeks before his discharge he wore a mates 
uniform when visitors were around, bought for him by the master, who ex- 
plained it by saying that it was necessary to hâve some one to act as mate to 
receive guests. Letters to libelant from the master, authorizing him to em- 
ploy men, and to keep the work going, were introduced. When libelant left 
he did not apply for mate's wages. Held, that he was only entitled to the 
wages of a deck-hand. 

In Admiralty. On appeal from the district court, 36 Fed. Rep. 566. 

In the circuit court new évidence was introduced to show that libelant 
onlj' wore a mate's uniform when visitors were around, and that when 
he left he did not apply for extra wages. 

WUcox, Adama & MacJdin, for appellant. 

Noah Tebbetts, for appellees. 

Blatchfoed, J. I think that, in view of the new proofs taken in thîs 
court, and of the whole case, the claim of Sacqueland for a mate's wages 
must be disallowed, but that the claim of each of the five persons to 
whom the district court allowed $6.75 for board money must be allowed. 
As the claimant has succeeded as to the claim of Sacqueland for a mate's 
wages, he must recover against Sacqueland the costs of this court; and, 
although the claim of Sacqueland, which is disallowed for a mate's wages, 
was coupled with the allowed claims for board money, it seems équitable 
that costs in the district court should be allowed to those who recover for 
board money. 
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Faeley V. HiLL et al. 

(Circuit Court, D. Minnesota. September 13, 1889.) 

CONTEACT — Evidence. 

Complainant alleged that he entered into an oral agreeraent with défend- 
ants to purchase certain mortgage railroad boads, to be used in purchasing 
the roads on foreclosure, défendants to furnish the requisite funds, and com- 
plainant to furnish information and assistance. He and a third person, who 
did not appear to be interested, testifled that the contract was made as al- 
leged, while one défendant denied it, the other défendant having died before 
his testimony could be had. It appeared that at the time of making the al- 
leged contract, complainant was receiver of the property of one of the roads, 
and gênerai manager, under the company, of the other road. He was past 60 
years of âge, of good réputation, and highly respected. A large amount of 
Inoney would be required to purchase the bonds, none of which, he alleged, 
was he to furnish; and, as bearing on défendants' reasons for making him an 
equal partner, claimed that he flrst originated and suggested the scheme to 
them, but défendants showed by unsuspected évidence that the scheme had 
been suggested to them about two years before. Complainant did not show 
that he had any information on the subject not known to the public. He 
and his witness testified that défendants said that they were anxious to hâve 
him interested because of the great change in the road since he had taken 
possession thereof, but it appeared that he knew that défendants were nego- 
tiating for a purchase of the bonds very soon after he took possession; and 
his testimony and that of his witness was inconsistent in other respects. De- 
fendants purchased the bonds after two years' correspondence, none of 
which showed that complainant had any interest, and the persons withwhom 
the negotiations were carried on did not suspect that he was interested, and 
his only knowledge of the negotiations was derived from the agents of the 
bondholders. After the purchase of the bonds, and before foreclosure, de- 
fendants, wishing complainant's assistance as receiver, in working one of 
the roads, which he was slow to give, applied to the persons from whom they 
purchased the bonds to urge him to take action. Meanwhile he wrote letters 
entirely inconsistent with his claimtobe a partner of défendants. It also ap- 
peared that shortly after assuming control of the road, and at a time when, 
as he testified, he proposed to enter into the contract with défendants, he can- 
celed contracta which one of the défendants held with the roads, and which 
were very advantageous to défendants and prejudicial to the road. Ueld, 
that the évidence did not show that the contract had ever been made. 

In Equity. On bill for accounting. 
Bèam & Cooke and Hiler H. Horton, for complainant. 
Geo. B. Young, H. R. Bigelow, I. V. D. Heard, and M. D. Graver, for 
défendant Hill. 

Brewee, J. The origînal bill in thîs case was filed on November 
13, 1880. It alleged a contract, and sought an accounting. An 
amended bill having been filed on December 15, 1880, the défendants, 
Kittson and Hill, filed a plea thereto, which was sustained in this court 
on the hearing before Judges Treat and Nelson. 4 McCrary, 138, 14 
Fed. Rep. 114. Complainant appealed to the suprême court, and, the 
case having been twice argued before that court, the judgment of this 
court was reversed, and the case remanded, with instructions tooverrule 
the plea, and direct the défendants to answer. 120 U. S. 303, 7 Sup. 
et. Rep. 534, Thereafter an answer was filed, testimony bas been taken, 
and the case argued, and now submitted upon the pleadings and proofs. 
v.39F.no.ll— 33 
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The décision of this court on the plea was to the eflfect that the contract 
alleged in the bill, if made, was ohe against public policy, and could 
not be enforced. The case in the suprême court passed off on a question 
of pleading, and the décision there, in no raanner settling the question 
whether the contract as alleged was one which could be enforced or not, 
simply détermined that the equities of the bill could not be considered 
upon a plea, and that a question of fact put in issue by the plea and rep- 
lication, found for the complainant, compelled the overruling of the plea. 
So, at the end of nine years, the case now cornes before me for décision, 
with no substantial question of law or fact settled. A brief statement of 
the questions presented is this: In 1876, complainant was, by appoint- 
ment of this court, receiver of the property of the St. Paul & Pacific Rail- 
way, and also gênerai manager of the lines of the First Division of the 
St. Paul & Pacific Railway Company, under the company, and subse- 
quently under the trustées in certain mortgages in possession thereof. 
Several séries of mortgage bonds were outstanding, largely owned and 
held in HoUand. Complainant allèges that he and the défendants, Kitt- 
son and Hill, entered into an agreement for the purchase of thèse bonds, 
or a majority thereof, and the use of the same in the purchase of the 
Toad in the foreclosures of fhè mortgages. Thèse défendants were to pro- 
cure the funds necessary therefor, and the complainant to furnish facts, 
information, and assistance. Certain it is that the bonds were purchased 
by the défendants, Hill and Kittson, with two associâtes, foreclosures 
consummated, and the railway properties acquired. The question of 
fact, then, is whether such an agreement as alleged was entered into, and 
the question of law, whether, if made, it can now be enforced in a court 
of equity. 

In référence to the question of fact, it niay be premised that the com- 
plainant, Mr. Farley, and bis then assistant in the management of the 
roads, Mr. Fisher, testify that an agreement was made substantially as 
alleged in the bill, whilë défendant Hill as positively dénies the same. 
Défendant Kittson died before his testimony could be taken. Inasmuch 
as, according to complainant's testimony, only four persons were présent 
atthemakingof the agreement, namely, Messrs. Farley, Fisher, Hill, and 
Kittson, the case, so far as respects the direct testimony rests upon three 
witnesses, two affirming and one denying; one of those aflfirming and 
the one denying being pecuniarily interested, and their interests opposed, 
while the other affirming bas, so far as appears, no direct pecuniary in- 
terest. This, upon the direct testimony, leaves the prépondérance in 
favor of the complainant; but where there is a square contradiction be- 
tween witnesses of apparent credibilit}^ as to a principal fact like this, 
the solution is not always reached by a process of mathematics, a mère 
counting of the number of witnesses, but often requires a careful exam- 
ination of ail surrounding circumstances. In this case inquiry must be 
directed to the inhérent probability, under the circumstances surround- 
ing the parties, of the making of such an agreement; to the conduct of 
the parties prior and subséquent to that time; to any contradictions and 
supports which their respective stories may receive from other and un- 
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dîsputed facts; and to any statements, oral or written, inconsistent with 
their direct testimony. The testimony is voluminous, comprising nearly 
2,000 printed pages, and with this testimony, in the varions wa\'s indi- 
cated, counsel for the opposing parties hâve striven to support their re- 
spective clairns. It is not pretended that there was any written contract. 
Messrs. Farley and Fisher testify that at an interview which lasted about 
two hours the agreement was entered into, and its terms fixed. 

Inquiry naturally runs, in the first place, to the situation ot the 
parties and the subject-matter çf the agreement at the time it is claimed 
to hâve been made, and the probabilities in view of such situation bf 
the parties entering into such an agreement. Two corporations ex- 
isted, — one, the St. Paul & Pacific Kailway Company; the other, the, 
First Division of the St. Paul & Pacific Company. Each owned a land 
grant. The First Division had two lines completed and in opération, — 
one, 76 miles in length, known as the "Branch;" and the othcr 207 
miles long, and known as the " Main Line." The St. Paul Company had 
one line of about 60 miles graded and partly ironed, and anotherof about 
310 miles on which 139 miles was completed. In ad(]ition, some work 
of grading had been donc on this last line. So that there was over 400 
miles of completed road, several miles jjartially completed, and a land 
grant. Thèse various properties were mortgaged in several mortgages, 
amounting in the aggregate to $28,000,000. Some of the bonds secured 
by thèse mortgages had been taken upinthe payment of lands sold, and 
possibly ail had not been negotiated, but the great bulk of this indebt- 
edness stood against the property. The stock of the First Division of 
the Company was mainly owned by Messrs. Litchfield, and of the St. 
Paul Company by the Northern Pacific Railway Company. The bonds 
had been largely negotiated in Holland, and thèse Dutch owners in 1873 
appointed a committee to enforce their rights and protect their interests. 
This committee appointed J. S. Kennedy & Co., of New York city, as 
its agents. In 1873 there was a default in the payment of interest. 
Suit was brought in this court at the instance of Messrs. Kennedy & Co., 
and in August, 1873, this complainant was appointed receiver of the St. 
Paul Company's properties. He continued as such receiver until the 
final foreclosures and sales in 1879. The First Division Company's 
property remained in the possession of the company for some time alter 
the appointment of Mr. Farley as receiver ofthe St. Paul Company, Mr. 
Becker being the président and person in charge. In 1875 an arrange- 
ment was made between the stockholders and bondholders of the First 
Division Company, by which the directory was constituted in the inter- 
est ofthe bondholders, and on March 13, 1876, Mr. Farley took posses- 
sion of thèse properties as gênerai manager for the company, temporarily, 
at least, controlled by the bondholders. The arrangement between the 
bondholders and stockholders did not work out as expected, and in Oc- 
tober, 1876, the trustées in the mortgages took possession, continuing 
Mr. Farley as gênerai manager for them. The agreement was made, ac- 
cording to complainant's testimony, during the year 1876, and while he 
was in the possession of the St. Paul Company's property as receiver, 
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and of thë First Division Compariy's property as gênerai manager. Mr. 
Farley was at the time a gentleman past 60 years of âge, having spent 
liiost of his active life in the state of lovva, engaged part of the time in 
mercantile enterprises and part in railroad business. Important trusts 
had been placed in his hands, and he had so raanaged thèse trusts as to 
win the confidence of those so placing them. He was selected by Messrs. 
Kennedy & Co., who had had expérience in railroad matters in lowa, to 
act as receiver of thèse properties in Minnesota, and their sélection was 
approved by the circuit judge of this court, himself a citizen of lowa, and 
doubtless familiar with Mr. Farley's réputation. Now, the agreement 
was, as claimed, to purchase the outstanding bonds, or a majority of 
them, and, as complainant expresses it, inherit the property at the fore- 
closure sales. It was Mr. Farley's duty as receiver not merely to pré- 
serve the property in his hands, but to so manage it as to raake it as 
productive as possible, and so realize as much as possible for the bond- 
holders. Is it probable that a man so situated, with his years of expé- 
rience in railroad foreclosures, and owing such a duty to the bondhold- 
ers, would enter into a secret arrangement with third parties for the pur- 
chase of the bonds, — an arrangement which made it for his interest to re- 
duce the market price of the bonds? Is it probable that such a man 
would deliberately cloud the record of his life, and burden the discharge 
of officiai dut}^ with the adverse and potent and ever-pressing weight of 
private pecuniary interests? The question we are now considering is 
not that of his présent testimony, but, standing back in the year 1876, 
would it then hâve easily been believed that Mr. Farley had entered into 
such a contract? Supposing the situation changed, and in 1876 an ef- 
fort had been made to remove him from the receivership on the testi- 
mony of two witnesses that he had made such a contract, he positively 
denying the same, would not the court hâve been slow to believe him 
guilty of such a dereliction of duty? Would not the presumption of in- 
nocence, strengthened by ail the weight of a long life of probity, hâve 
borne strongly in his favor? Is the probability any less when it is he 
that afiirms and another that dénies? Nor is this a case where some 
merely technical rule is infringed, — something whose wrong only a légal 
mind can perceive. The commonest intellect is not too dull to perceive 
that such a contract produces a constant conflict between duty and pri- 
vate interests. Officially it was his duty to improve the property, and 
increase the value of the bonds; as a proposed purchaser it was his inter- 
est to deteriorate the property, and decrease the value of the bonds. So 
I aifirm that ail the probabilities make against the story of the contract. 
Again, looking further into the contract, it appears that complainant 
was to furnish no money and assum» no pecuniary risk, ail of the money 
to be furnished or procuredby Messrs. Hill and Kittson, his contribution 
being limited to information, advice, and assistance. Now, the scheme 
was no trifle, and could not be carried into efiect without large sums of 
money. A majority of twenty-eight millions of bonds cannot be bought 
for a song, even if they are sold at a large discount. In fact the priées 
at which they were bought ranged from 13î to 75 per cent. Now, it 
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is common expérience that, when undertakings are entered intoin which 
large sums of money are needed, the men who furnish the money and as- 
sume the pecuniary risks take the lion's share of the profits, and the one 
who furnishes none must be a very potent factor in carrying into success 
the undertaking before he receives an equal share. And hère may well 
"be quoted the exact language used by the parties, as testified to by Mr. 
Fisher: 

. "Mr. Farley told Mr. Kittson that he had no money. He said: ' I hâve no 
money, Mr. Kittson.' Mr. Kittson said: ' We do not want you to furnish 
any money.' Mr. Hill says: « Certainly not.' Then Mr. Hill explained how 
they would get the money. He went over the thing again, — about Mr. 
Smith, and liis relations, etc., with Mr. Stephen, the président of the Bank of 
Montréal; and it was tlirough that channel that they were going to get the 
money. ïhen Mr. Kittson says: « We vvill furnish the money, Mr. Farley. 
We don't want any money from you. What we want of you is your judg- 
ment and ad vice, and we will attend to the rest ot it.' " 

And to the same efl'ect, though not so fully in détail, is the testimony 
of the eom))lainant himself. This leads us to inquire what, according 
to complainant's account, was the considération, and what were the in- 
ducements which led to this promise of an equal interest? Itis claimed 
that complainant originated the seheme; that he was possessed of infor- 
mation not belonging to défendants in respect to the properties, their 
incumbrances, the holders of the bonds, and the priées at which they 
could be obtained, and had means and facilities for aiding in the nego- 
tiations, not accessible to the défendants; that he had acquired a large 
réputation as a railroad manager, which rendered his connection with 
the project one of value. Both complainant and Mr. Fisher, in their 
account of the varions interviews which led up to the agreement, and 
the one in which the agreement was consummated, picture themselves 
as originating the enterprise, — as first suggesting it to défendants, — and 
the latter as having or pretending to hâve their attention called for the 
first time to the matter. So that the complainant would hâve it that 
the défendants, realizing that he was the originator of the seheme, felt 
themselves under a sort of moral obligation to take him in as an equal 
partner. As against this suggestion of reasons and considérations, the 
défendants show by testimony independent of themselves. and which is 
not open to suspicion, that in 1873 and 1874 — more than two years be- 
fore complainant claims to hâve suggested the seheme — Donald A. Smith, 
the représentative of the Hudson Bay Corapany's interests in this coun- 
try, anxious to hâve a line of railroad extended northward and in the 
direction of his company's property, had his attention called to this in- 
complète line from St. Paul northward towards that property; that at 
his instance Messrs. Hill and Kittson made investigations as to the situ- 
ation of the railroad, its prospects and incundjrances, and that the ac- 
«juisition of this property was by the détendants a matter of consulta- 
tion and considération in connection with Donald A. Smith for a couple 
of years bel'ore complainant says he suggested the matter. It is not pre- 
tendëd that during thèse years any detinite seheme as to the acquisition 
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of this property was determined upon between thèse parties; and for 
that matter complainant does not prétend that in the interviews between 
himself and défendants a definite plan of acquisition was determined 
upon, but simply that the bonds were to be acquired and the purchasers 
to inherit the property at the foreclosure sale. It is strange that the de- 
fendants, who for two years had been considering the matter, and had 
availed themselves of the opportunities furnished by the records of the 
courts to ascertain the amount of the incumbrances, the résidence of the 
Dutch committee, and the number of bonds held by it, whose business 
relations in a transportation way with the raiiroads enabled them to be- 
come fully acquainted with their condition, and whose attention had 
been directed to them by one who had a manifest interest as the rep- 
résentative of the Hudson Bay Company, should prétend to be, as com- 
plainant and Mr. Fisher assert, entirely ignorant, and act as though the 
suggestion was then first made to them. They certainly were not igno- 
rant of the situation, and it is hard to believethat they pretended to be. 
Neither is any matter shown by complainant, of which he had knowl- 
edge, which was not a matter of public knowledge through the records 
of the court, and easily ascertainable from those records, and bond trans- 
actions and reports at a bank whose cashier was of Hill a spécial and 
intimate friend. To think for a moment that the picture drawn by the 
complainant of the magnificent scheme first unfolded before the aston- 
ished eyes of the défendants of the acquisition of the bonds, and through 
them of the raiiroad property, is, in view of the overwhelming testi- 
mony, niost absurd. 

As complainant did not first suggest the ideato défendants, as he was 
not possessed of information unknown to them, the further inquiry 
arises whether he had acquired such a réputation as a raiiroad manager 
as would lead défendants to divide the profits without sharing the risks 
with him, and hère the question of the time at which the agreement 
was made becomes important. In their first testimony complainant 
and Mr. Fisher located the interviews, preliminary and final, in the months 
of August and September, 1876. Between the original and final inter- 
view much time elapsed. Complainant says: "From time to time, 
running through a good many weeks, Mr. Hill and Mr. Kittson contin- 
ued to talk to me about this matter of purchasing the bonds;" and testi- 
fies that the interviews took place in August and September. Mr. Fisher 
shows that the time between the first and final interview must hâve been 
some weeks. He locates the first interview in August, saying that it 
was bot weather, and the final interview in September, when cold weather 
had begun, and when they were having a little fire. The complain- 
ant also volunteered this testimony, saying that hedid not know whether 
it was important or unimportant, as transpiring at the first interview 
between himself and défendants: 

"Mr. Kittson said: 'Mr. Farley, you are receiver under the court of one 
of thèse lines of road, and gênerai manager of the otlier Une under the trus- 
tées in possession, and, in order to succeed in this enterprise, it would be best 
for you not to be known in it, for hère are the Litchflelds and Mr. Bigelow 
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and Mr. Becker figliting for the possession of the propert}',' — as he callet] it 
'fighting.' It was in the law business for the possession of the property. 
If it was iînown by thèse parties that you are interested in the purehase of 
the bonds, thèse parties would go into court, and ask for your removal; and 
in thatevent I wouldn't give a dollar for tlie whole thing.' Upou anioment's 
reftection, I thouglit Mr. Kittson was right about it, and then and there, with 
Mr. Ilil], Mr. Fislier, and myself, it was sacredly agreed — (Objected to.) 
Question. State what was said by the parties. Ansioer. Mr. Kittson and myself 
agreed that that was tlie best plan to pursue; and Mr. Fisher, as a matter 
of course, had nothing to do with it, and Mr. Hill didn't object to it, — thought 
rnaybe it was a good thing. That was a very sacred point vvilli Mr. Kittson 
clear through the whole transaction. He lookedat it as very important." 

Mr. Fisher also testifîed that défendant Kittson used this lanfçuage: 
"My recollection is that Mr. Kittson said that Mr. Farley— I wouldn't be 
positive about the exact words, whether he said he had made a great change 
in the property, or whether he said he had improved the property, — but tliat 
is the substance of it; that he noticed a change in the management; and my 
recollection is that Mr. Kittson also said: ' Between you and I, I didn't bave 
much confidence in the former management.' I think Mr. Kittson said some- 
thing like that also. I wouldn''t undertake to give the exact words." 

Novv, Mr. Farley did nottake possession under the trustées until Octo- 
ber, 1876. He did take possession under the Company in March, 1876, 
and, assuming that the language of the complainant was used through an 
inadvertance or a mère inistake of meinory, and that the référence wasto 
possession under the company, it shows that tlie conversation could not 
hâve been earlier than March 13th; and according to Mr. Fisher it was 
long after possession taken in March, and after Mr. Farley had made a 
great change in the property. Now, after tliis testimony had ail been 
given with thèse particularities of date and weather and remarks, it 
appeared that in the latter part of March and the first part of April, 
which was immediately after Mr. Farley took possession as manager, Mr. 
Barnes, one of the firni of Kennedy & Co. , and the président of the First 
Division Company under the arrangement between the stock and bond- 
holders, visited St. Paul, to look after the property. And it further ap- 
peared frora the complainant's own letter of June 3, 1876, that prior to 
that time the défendants had had a conversation with Mr. Barnes in réf- 
érence to the purehase of thèse bonds, and that the conversation was so 
long prior thereto that the défendants were beginniug to be worried in 
respect to the matter. This is his language: 

"N. W. Kitson is geting anxious about the Big Opération o/Geting con- 
trol of Ist Div. Also Extension Lines. He can get the money. What do 
you think can be done, you hâve his proposition in your Memory. I would 
again say to you I think there is a big thing in tlie Main Line 3 and 6inilion 
Bonds at their présent Selling price. Yours &c. J. P. Farley." 

This shows beyond any reasonable doubt that in March or April, and 
when Mr. Barnes was in St. Paul, défendants had to the knowledge of 
the complainant been talking to him as a représentative of the Dutch 
committee in respect to the purehase of thèse bonds. What shall be 
said, therefore, as to the suggestion that Mr. Kittson was anxious that 
Mr. Farley be interested because of the great change he had wrought in 
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the property since his possession? What of the statement of Mr. Fisher 
that the first conversation was during excessively warm weather, and the 
final one weeks afterwards, when it had begun to turn cool, and they had 
fires? 

Again, as appears from the above, it is incontestable that in the early 
part of 1876 défendants, Hill and Kittson, had sorae negotiations with 
the agent of the Dutch committee in référence to the purchase of the 
bonds. The final agreement for the yjurchase by the défendants, Hill 
and Kittson, with George Stephen and Donald A. Smith, was dated the 
ISth of March, 1878, and signed by the members of the Dutch commit- 
tee on April 6, 1878. During thèse tvvo years at least two written prop- 
ositions or offers passed from Hill and Xittson to the Dutch committee, 
and negotiations, both by letter and telegram and orally, were carried on 
between thèse four parties and Kennedy & Co., the agents of the Dutcii 
committee. During ail thèse negotiations not ascrap of writing appears 
which shows that Mr. Farley had any interest. Neitherthe Dutch com- 
mittee nor their agents knew that he was or claimed to be an associate. 
Messrs. Smith and Stephen, actively engaged in the negotiations, fre- 
quently communicating with Hill and Kittson, (with interests as between 
themselves understood, and finally settled by contract in \witing,) nei- 
ther knew nor suspected that Mr. FarJey was in any way int^-ested; and 
ail the information which he had in référence to the transactions seems 
to hâve been acquired from Kennedy & Co. , who had selected him as their 
représentative in Minnesota, and from communications which they sent 
through him to Messrs. Hill and Kittson. Such ignorance on the part 
of thèse varions gentlemen is, to my mind, strangely inconsistent with 
the existence of the alleged relation between complainant and défendants. 

Again, after the final exécution of the contract between the four asso- 
ciâtes and the Dutch committee in the springof 1878, more than a year 
elapsed before the consummation of the transaction and the foreclosure 
sales in the spring of 1879. During this time, and in exécution of the 
contract, the associâtes agreed to complète some unfinished portions of 
the road, and, to do this, orders of the court and the active co-operation 
of Mr. Farley as receiver were requisite. Mr. Farley seems to bave been 
reluctant and slow, and the associâtes were frequently seeking through 
Kennedy & Co. to urge and accelerate his action. How inconsistent this 
is with the idea that ail the while there was a partnership arrangement 
between him and Hill and Kittson. If he knew that he was a partner, 
and they knew he was a partner, would not their communications bave 
been directly to him, and would anything more hâve been needed than 
a mère suggestion from them to him? Further than this, on February 
22, 1879, after the contract had been executed between the associâtes 
and the Dutch committee, and tire matter was coming on to final con- 
summation, Mr. Farley writes this letter to Messrs. Kennedy & Co.: 

"I hâve your confidential favour 18th for which I am under many Obliga- 
tions. I would be pleased to hâve your understanding of the contract as to 
the Number of Bonds of each Isue Mess. Ilill & Kitson and their assosiates 
Are uuder obligation to take under tiie arrangement. You will understand 
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t'he Drift of my Inquiries. It has been more than intimated to me that Mess. 
H. & K. would be pleased to make me interested in there Shares of what 
may resuit from tliis trade in order to have me help them work the matter 
through in Minnesota, care for the property, <&c. My judgement is, some 
of thèse Bonds is cheap at the priée named, and others very much higher 
than I would pay. Yours &c. J. P. Faeley." 

To which Mr. Kennedy, on February 25th, sent this reply: 

"We think it will pay you to take an interest with K. & H. and we are 
glad to hear that they have offered it to you. ïhe purchase has now been 
concluded ; we have so advised the committee at Amsterdam by cable to- 
day, and it will be publicly annoiinced there to-morrow morning." 

On May 23d of that year complainant writes to John S. Barnes this 
letter : 

"Since the élection of Bigelow & Galusha as Directors in the New Com- 
pany, Men of no Money, raiJroad expérience or Influences, And myself left 
out in the cold, I am forced to the conclusion that My tiine and daims on 
the St. Paul d* Pacific is Short, I did expect better thinc/s of Hill and Kitt- 
son. I had a talk with Jim Hill last Knight, He disclainis any intention on 
his part to ignore my Claims, but he is sucii a Lyer can't believe him. It is a 
matter of astonishment trt every person in St. Paul to spe the way Jim han- 
dles Mr. Stephens. He is notoriously known to be the higest lier in the 
State. Mr. Kitson has told me time and again that Jim Hill was the worst 
man he ever saw. Upham, P. H. Kelly, Thompson and in fact every citizen 
in St. Paul if they would Speak their Sentiments would ail tell the same 
story. You Must Not blâme Me if I should try to get ecen with Jim Hill 
before I leave hère. " 

And on May 29th, to Mr. Kennedy, this letter: 

"Tour letter 26th reaehed me this moiniiig; fortunately we had just made 
arrangements to send the Car to Chicago with Mr. Smith and Lord Elveston. 
ï hope it will reach tliere in time toryou and your purty. Pressing Business 
compells me to be absent a few days. I have had some sharp talk with Mr. 
Hill. If he Fersists in his Présent col^e to Ignore ail my (daims to Share 
in the houours or profit to some small degree, He may have cause to Regret 
it, I hope to be back early next Week." 

It is impossible, in my mind, to reconcile the statenients in those let- 
ters with the idea that ail the vphile there was a subsisting and recog- 
nized agreement for an equal share in the enterprise. No man who was 
a'î equal partner would tajk in respect to his associâtes and the transac- 
tion in the way Mr. Farley does in thèse letters. If there were nothing 
else in this case to invalidate his claim to a contract for an equal share 
with the défendants, thèse letters would stand, in my mind, as a con- 
vincing answer thereto. 

Another matter, earlier than thèse letters, also deserves notice. At 
the time Mr. Farley took possession under the Company as gênerai man- 
ager, Mr. Hill, or the firm of which he wasamember, had two contracta 
with the railroad company which were claimed to be very profitable to 
the contractors and disadvantageous to the company. Within a few 
weeks after taking control, Mr. Farley canceled thèse contracts. The 
later testimony of Messrs. Farley and Fisher necessarily locates the date 
of the agreement close to the time of Mr. Farley 's taking possession. 
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It is incoiiceivable that Mr. Farley, having entered into, or proposing 
to enter into, an agreement with Messrs. Hill and Kittson for the pur- 
chase of thèse bonds, should cancel contracts supposed fo be bénéficiai 
to one ofhis associâtes. If he thought the contracts were injurions to 
the compauy's interests, his interest in the purchase of the bonds at as 
low a price as possible would hâve compelled a continuance of the con- 
tracts with -whomsoever they were made. And his new relations with 
Mr. Hill as an associate would in like manner tempt to forbear ofFend- 
ing hini by eanceling so bénéficiai a contract. 

The length to which I hâve already extended this opinion forbids my 
notice of other matters, such as the discrepancy between the facts as al- 
leged in this bill, and those stated in the pétition fijed in 1879, in a case 
in the state court, which the suprême court of the state held insufficieni, 
to make a cause of action, {Farley v. Kittson, 6 N. W. Rep. 450;) the tes- 
timony of plaintiff and Mr Fisher as to a conversation with Mr. Kittson 
in respect to a newspaper article in February, 1878, which, when shown 
to be impossible by the absence of Mr. Kittson in New Orléans, they 
attempted to connect with a prier newspaper article in the previous fall; 
and the conversations had in the présence of the judge of this court, in 
the présence of Mr. Farley, after the exécution of the agreement to pur- 
chase between Mr. Hill and his associâtes and the Dutch committee, — 
each of which makes against the claim of an alleged agreement. There 
are many of thèse matters, some of them trifling, it may be, but by their 
very multitude carrying conviction. The surroundings are potent against 
the truth of complainant's claim, Very likely many of the things testi- 
fied to by Messrs. Farley and Fisher were said by Messrs. Hill and Kitt- 
son to them. Their business relations were such that they were often 
brought in contact, and doubtless had fréquent conversations; but I doubt 
not that whatever they hâve truthfuUy said were the gathered fragments 
of many talks, — mère disjecta membra. I cannot believe from the testi- 
mony that at any time the complainant and the défendants had that fuU 
distinct talk which complainant and Mr. Fisher testified to, or that there 
was ever a definite coming together of the minds of the parties in référ- 
ence to an agreement for the purchase of thèse bonds. In other words, 
I think that Mr. Farley, as a receiver, did not fail in his officiai duty, 
and, although such conclusion carries an imputation upon his recollec- 
tion or veracity as a witness, it sustains his integrity as an officer. The 
contract as set forth in complainant's bill was never, in my judgment, 
entered ioto, and a decree must be entered dismissing the bill. 
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Ckawfoed V. Edgeeïon. 
(Circuit Court, D. ladiana. June 14, 1889. t 

1. EqUITT — ACCOUNTING — CONDITIONAL SaLE. 

Plaintiff bought of défendant certain standing timber, to eut into hoops, to 
be paid for at a certain fixed time. There was a dispute as to the measure- 
ment, plaintiff claiming that he had paid for ail timber eut. Défendant re- 
plevied certain hoops, alleging they had net heen paid for, and, on judgment 
in his favor, plaintiff, haviug sold the hoops, paid défendant their value, and 
Bued défendant for the amount paid in excess of the balance alleged by plain- 
tiff to be due. Held. that the money paid to défendant took the place of the 
property, and was subject to the same remédies, and plaintiff was entitled to 
an accounting. 

2. ESTOPPBL — By JUDGMBKT. 

The judgment in replevin did not estop plaintiff from prosecuting such an 
action. 

In Equity. Bill for an accounting. 

On the 29th of August, 1878, the complainant and one Crandall eu- 
tered into a contract with the défendant, the provisions of which, mate- 
rial to an understanding of the case, are thèse: 

"(1) For the considération and upon the conditions hereinafter expressed, 
said E. agrées to selland license said C. & C. to eut and make into hoops and 
remove from his land * * * the black ash trees suitablefor racked hoops; 
said timber to be ail eut, worked up, and removed from the land as rapidly as 
reasonably practicable, and within fouryears from the tirstday of Sept., 1878. 
(2) Said C. & C. are to pay said E. for said ash hoop timber one dollar and 
forty cents per 1,000 feet of timber eut, suitable for hoops, log measure; and 
ail the black ash timber that it is practicable to use shall be taken as it runs, 
and is to be worked up and accurately measured, and a correct accouut and 
statement of ail raeasurement is to be kept and rendered to said E. upon his 
demaiid, * * * it being understood and agreed that the entire atnount 
of timber eut on said land for hoops shall be f ully paid for on or before Sept. 
Ist, 1882; and ail timber got out and not paid for shall be and remain the 
property of said E. until paid for. (3) In considération of the agreement 
and license aforesaid, said C. & C. agrée forthwith to commence and prose- 
cute to completion, and complète by the first day of January, 1880, a good 
and suitable tram-road; [on said land,] *•* * and said C. &C. are to hâve 
the free use of said tram-road to exécute the purposes of this contract until 
said Sept. Ist, 1882, and for one year thereafter, in so far as the use of the 
same may not interfère with the use by said E. of his land and timber, 
* * *» "(g) Default in performance or violation ofanyof the termsof this 
contract by said C. & C. shall work a forfeiture thereof by them at the option 
of said Edgerton, and entitle him to fuU inderanity in damages. * * *"• 

Additional facts appear in the opinion. 

A. A. Chapin and T. E. Ellison, for complainant. 

R. C. Bell and S. L. Morris, for défendant. 

Woods, J. The original contract between the parties is not simply a 
license, but an agreement by Edgerton to sell (as well as license the pur- 
chasers to eut, etc.) "the black ash trees suitable for racked hoops," 
upon the described land, "to be ail eut, worked up, and removed from 
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the land as rapidly as reasonably practicable, and within four years 
froin the Ist day of September, A. D. 1878." And by the force of the 
clause in respect to the use of the tram-road, the time for removal, it 
is clear, was extended to September 1, 1883. The sale, however, was 
not absolute, but upon condition that the title of the timber, though 
eut and worked up, should remain in Edgerton "until paid for." A 
further plain eflfect of the agreement is that it shows a sale of ail the 
timber on the land suitable for racked hoops, and, while Crawford and 
Crandall perhaps had no right to eut after September 1 , 1882, they were 
bound to eut it ail before that date, and remove it within a year there- 
after, and for a failure either to eut or remove, or both, Edgerton might 
bave claimed damages, if any resulted. He could probably, by consent- 
iug to an extension of time for cutting and removing, bave insisted 
upon payment for ail timber left standing, as if it had been eut within 
the stipulated time. In other words, notwithstanding the expiration of 
the time, he might bave insisted that ail the timber embraced in the 
contract should be paid for at the stipulated price, and, if he suffered 
damage by the purchaser's delay to eut and remove, might hâve claimed 
that also. To say the least, the right to eut continued until September 
1, 1882, and ail efforts before that date to déclare a forfeiture of the 
contract were unfounded and nugatory. 

The merits of the case, in my judgment, after carefully reading ail 
the évidence, including letters and suggestions of counsel, are in a 
small compass. There was a dispute between the parties in respect to 
the rule of measurement, Crawford and Crandall clairaing Doyle's rule, 
and Edgerton insisting upon Scribner's. By Doyle's rule, the timber 
eut and removed had been paid for; but by Scribner's, 150,600 feet had 
not been paid for. Edgerton replevied a quantity of hoops, valvied at 
$843; and at the trial, under the instructions of the court, there was a 
finding for Edgerton upon the theory that Scribner's rule was the true 
rule, and consequently, the timber in the hoops not having been paid 
for, the title of the hoops and the right of possession were in Edgerton, 
and he had a verdict for the return of the property or the payment of 
•its value, assessed at the sum stated. Crawford and Crandall, having 
sold the hoops, paid into court or to Mr. Edgerton their value, and 
brought this action, after demand, for the recovery of the excess over the 
amount due and unpaid to Edgerton for the timber. If, in pursuance 
of the judgment in replevin, Crawford and Crandall had returned the 
property, it is, I suppose^ beyond dispute that, upon payment of the 
balance due Mr. Edgerton, they would bave been entitled to retake posses- 
sion; and my judgment is that the money paid upon the judgment took 
the place of the property, and was subject to the same rights and rem- 
édies. The judgment settled nothing to the contrary, and constitutes 
no estoppel against an inquiry into the facts and to an adjudication ac- 
cording to the equities of the case. Any bailee or trustée, entitled to 
the possession of property, securities, or money, may recover from the 
owner, who bas taken unlawful possession, the money or property or 
value thereof if converted, but after such recovery it is clear that the 
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rights and the title of the bailee or trustée, as against the owner, would 
be the same as if there had never been occasion for such action and the 
judgment never rendered. Decree for plaintifF. 



Gest V. Packwood et al., (Abell, Intervenor.) 
{Circuit Court, D. Oregon. August 5, 1889.) 

1. MORTGAGES— AGHBEMBNT FOIÎ SeCXJKITY. 

A written agreement for security on certain property for the payment of a 
debt is In equily a mortgage, and will be enforced as such against ail parties 
to the agreement, and those who hâve notice of it. 

2. Same — Lbasb as Mobtgage— Rigiits of Parties. 

R. gave his notes to C. & P. in payment on the purchase of a mining ditch 
and grounds, and agreed in writing with them that, if such notes were not 
paid when due, he would reconvey the property to them as security for their 
payment. The notes not being paid. R. gave C. & P, a lease of the property, 
with a right to apply the net profits and proceeds from year to year on thèse 
notes. Held (a) that, the agreement to give security being in equity a mort- 
gage, the lease, with a pledge of the rents and profits, was acceptée! as a tul- 
fillment of the agreement, and the agreement and lease, taken together, cre- 
ated a continuons lien on the property in favor of the payée of the notes or 
his assigns from the date of the agrgement; (b) that the assignment of the 
rents and profits of the property to the lessees for the payment of the notes 
created a lien on the body of the property, which, in case the rents and profits 
are insuiflcient to pay the same, may be enforced in equity; (c) during the 
possession under this lease the lessees were not authorized to charge the 
property with the expense of operating or improving it, and, if the expendi- 
tures in any one year exceeded the receipts, such excess was their personal 
debt. 

3. Equity — Stattjte op Limitations. 

In the considération of purely équitable rights and titles courts of equity 
are not governed by the statute of limitations. 

4. Fedebal Courts — Jurisdiction — Citizbnship— Vendée of Equitable In- 

tbhest. 

The sale of an équitable interest in land is not the mère assignment of a 
right of action thereabout, and in a suit in a national court by the vendee, to 
establish his right therein, it is not material what the citizenship of his ven- 
dor is. 

5. Same— Pabtibs — Judgment in State Court. 

The plaintifî in a decree in a state court, given in a suit to enforce the lien 
of a mortgage ou real property, is a proper party to a suit in a national court 
to enforce an alleged prior lien on the same property, and in such suit the 
validity and effect of such mortgage and decree may be inquired into, and 
determined as an original question. 

(SyUaius by the Court.) 

In Equity. For former report, .see 34 Fed. Rep. 368. 
Z&ra Snow, for plaintiff and Abell, intervenor, 
CharlesP. Heald, for défendant Grover, 
Sidney Dell, for défendant Packwood. 
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Deady, J. This case was heard on the bill and supplemental bill of 
the plaintifF Gest, the cross-bill of the intervenor, Abell, and the answer? 
thereto of the défendants Packwood, Grever, and Emma B. Carter, and 
sundry stipulations as to matters of fact. From thèse it appears that on 
February 15, 1873, the Eldorado ditch, and certain mining property 
connected therewith, situated in Baker county, Or., and then owned by 
the Malheur & Burnt River Consolidated Ditch & Mining Company, and 
hereafter called herein the "Malheur Company," was sold to T. J. Carter 
and W. H. Packwood for $43,000, on two judgments obtained on May 
20, 1872, in the circuit court of the state for said county, — the one by 
C. M. Carter, for $20,330.77, and before that date assigned to T. J. 
Carter, and the other by Packwood, for $17,362.18; in the aggregate, 
$37,692.95. 

A certificate of sale was given by the sheriff to the purchasers, in which 
the property is designated as the "Eldorado Ditch," "particularly de- 
scribed as foUows : Commencing at or near Malheur City, Shasta mining 
district, Baker county, Oregon, and extending to the North fork of Burnt 
river, via Kuntz creek, Deer creek. Rock creek, East Camp creek, West 
Camp creek, Bull's run, and Coyote creek, together with ail the water- 
rights and franchises thereunto helonging, or in anywise appertaining 
thereto;" and on May 23, 1873, at Baker City, the purchasers assigned 
said certificate to Arthur Rice, by the foUowing indorsement, written over 
their harids and seals: "For value received, and in accordance with an 
agreement of even date herewith, w« hereby assign the within certificate 
of sale to Arthur Rice." Said ditch was then about 80 miles in length, 
and had a capacity of about 1,200 miner's inches of water. 

On the same day an agreement — the one referred to in the assignment 
—was made by Carter, Packwood, and Rice, over their hands and seals, 
in the présence of two witnesses, in which, after reciting the recovery of 
the judgments aforesaid, the sale of the Malheur Company's property 
thereon, and the confirmation thereof, it is stated that Carter and Pack- 
wood bave sold and bargained, and by thèse présents do hereby sell, 
bargain, and convey, unto "Rice, the certificate of such sale;" that in 
considération thereof Rice "agrées to exécute and deliver" to Carter and 
Packwood certain promissory notes, aggregating in amount $29,700, in- 
dorsed by Clark, Layton & Co., and payable as follows : To Carter, four 
notes, one for $8,000, one for $4,000, and two for $3,000 each, to become 
due on the 23d of August, September, October, and November, 1873, 
respectively ; to Packwood j four notes, one for $2,500, one for $3,500, 
One for $3,000, and one for $2,700, to become due on the Ist of July, Oc- 
tober, and Deceinber, 1873, and March, 1874, respectively; that"Ciark, 
Layton & Co. shall also indorse and acknowledge themselves bound by 
the terms of this agreement;" and that "in case of the non-payment of 
any of said notes" said Rice "shall reconvey" the property to Carter and 
Packwood, "by good and sufficient conveyance, to be held as security 
for the payment of said notes." 

On the same day the notes were made, indorsed, and delivered as pro- 
vided in the agreement, and an indorsement made on the latter and 
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signed by Clark, Layton & Co. to the efFect that they were the indorsers 
of the notes, and "acknowledge the binding force of the within agreement 
upon us, as such indorsers." 

In ail this transaction it appears that Rice was acting for Clark, Layton 
& Co. , as well as hiniself, and that at the date of the assignment of the 
certificate and sale of the property to Rice he paid Carter and Packwood 
on account thereof, in addition to the notes given as aforesaid, $10,000 
in cash. 

On July 21, 1873, no rédemption having been made from the exécu- 
tion sale to Carter and Packwood, they wrongfully, and without the 
knowledge or consent of Rice, obtained the sheriff s deed to the property, 
which fact coming afterwards to the knowledge of Rice, he had the exé- 
cution of said agreement on December 11, 1873, duly proved by the oath 
of a subscribing witness thereto, and on the 15th of the same month the 
agreement was duly recorded in the record of "Leases and Agreements" 
for said county; and on December 3, 1874, he caused the certificate of 
sale to be duly recorded in the record of "Sheriff's Certificates" for said 
county. 

On the exécution of the agreement of May 23, 1873, Rice went into 
the possession of the property, and opéra ted it openly and notoriously 
until May 4, 1874, and improved and enlarged the same at a cost of 
near $15,000. 

On May 4, 1874, a large portion of the indebtedness evidenced by the 
proniissory notes mentioned in the agreement of May 23, 1873, being 
unpaid, Rice and Clark, Layton & Co. of the first part, and Carter and 
Packwood of the second part, for the purpose of further securing the 
payment of the unpaid portion of said notes and other indebtedness of 
said Malheur Company, and establishing certain priorities in the pay- 
ment thereof, made an agreement, in which it was recited, wrongfully, 
however, that the parties of the second part were then "the owners in 
fee" of the property in question; and also that on May 23, 1873, they 
agreed to sell the same to the parties of the first part for the considération 
therein mentioned, and "delivered the possession" thereof to them, and 
that the parties of the second part were to convey the property to the 
parties of the first part on the payment of said notes ; that the latter, "in 
addition to the possessory title to said ditch property under said agree- 
ment" of 1873, hâve other mines and property in the vicinity, and par- 
ticularly described in Schedule A, annexed hereto. 

It is then stated in the agreement that, in considération ofthe premises 
and the covenants of the parties of the second part, the parties of the 
first part "hereby démise, let, lease, and surrender possession, and by 
thege présents bave demised, let, leased, and surrendered the possession, 
to the parties ofthe second part, of ail of said property, to bave and to 
hold the same from the date hereof, during the ensuing year, and from 
year to year thereafter, until the notes and demanda, debts and judg- 
ments, hereinafter mentioned shall bave been paid, the parties ofthe sec- 
ond part yielding and paying, as rent therefor, the net proceeds and 
profits of water sales from said ditches, and proceeds and profits of the 
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workings or sales of said mining grounds, to be accounted for monthly 
on a gold coin basis during thé mining season,"to J. W. Virtue, as trus- 
tée, who shall apply the same on the debts due to the parties of the sec- 
ond part and others, as set forth in Schedule B, annexed to the agree- 
ment; that when said debts are paid by said "rents, proceeds, and prof- 
its," or otherwise, by the parties of the first part, the "lease shall déter- 
mine," and the parties of the second part will surrender the possession 
of the property, and convey their interest in the same, to the parties of 
the first part. 

Then follow, among others, clauses to the following effect: The party 
of the second part will construct a ditch from Eldorado ditch to the Mid- 
dle fork of Burnt river, a distance of about six miles, with a capacity 
of about 300 inches of water, this extension to bemade "as soon as snovv 
goes ofî. and the cost to be considered a part of the expenses of operating 
said ditch this season," and, "when finished, to be considered a per- 
manent improvement of Eldorado ditch, to inure to the benefit of the 
parties that are or may be entitled to said ditch property;" that the par- 
ties of the second part "shall use due skill, diligence, and econoniy" in 
operating said property, and "may be allowed a superintendent's salary 
not exceeding $2,000 per annum, to be considered as a part of the ex- 
penses of operating the property during the lease;" that if any of the 
debts mentioned in Schedule B, as due T. J. Carter, \V. H. Packwood, 
J. W. Virtue, and J. A. Packwood, bave passed to other parties, and the 
parties of the first part are forced to pay them * * * in any other 
manner than eut of the rehts and profits and proceeds of the property 
herein mentioned, * * * -jj^g trustée shall apply the said rents and 
profits coming, into his hands to reirnburse the parties of the first part 
for such arnount so paid * * * at the time and in the order set forth 
in said Schedule B; that the parties of the first part do not assume the 
payment" of said debts "in any other manner than out of said net rents, 
profits, and proceeds of said property, as fast as the same may accriae in 
the hands of the trustée." 

Carter and Packwood went into possession under this agreement, and 
operated the ditch until 1880, when Carter died, and the possession and 
opération of the property was continued by Packwood until the appoint- 
ment of a receiver on May 9, 1887. 

On November 2, 1878, this suit was commenced by the plaintifi", Gest, 
who is a citizen of Illinois, and by sufficient mesne conveyances was then 
and now is the successor in interest of Rice & Clark, Lay ton & Co. , against 
Carter and Packwood, for an accounting, and a conveyance of the légal 
title of the property wrongfully obtained from them by the sheriff. 

Subsequently, on March 31, 1879, the plaintiff, by leave of the court, 
amehded his bill, so as to make L. F. Grever, William S. Ladd, and 
W. J. Leatherwood, parties défendant, with appropriate allégations and 
prayers, to the end that a certain mortgage on the property then held by 
Grover, and two judgments held by Ladd and Leatherwood, respectively, 
against Carter, might be declared of no effect as against the right and in- 
terest of the plaintifi" in the property. In due time the bïU was taken 
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for confessed as against thèse défendants. Carter and Paekwood answered, 
Eidniitting the allégations of the bill generally, but alleging that the sher- 
iîFs deed was made to them without solicitation, because "they werethe 
purchasers of the property," and stating an account, from which it ap- 
pears that the expenditures incurred in the opération of the property and 
the construction of the extensions to the ditch largely exceeded the re- 
ceipts; and thereupon the case rested until the appointment of the re- 
ceiver. On January 31, 1888, Henry C. Abell, who is a citizen of Illi- 
nois, intervened, by leave of the court, and filed a cross-bill, setting up 
that he was the owner of the notes numbered 1 and 2 in Schedule B, for 
$3,000 each, made in 1878, and payable to Carter on October 23 and 
November 23, 1873, respectively ; and alleging that as such owner he 
had the first lien on the corpitë of the property for their payment, which 
he asked might be enforced. On January 21, 1888, the suit was re- 
vived against Emma B. Carter, the widow and successor in interest of T. 
J. Carter, who answered, admitting the allégations of the bill, and sub- 
mitting herself to the judgment of the court. 

By the answers of Paekwood to the bill and cross-bill it appears that 
during the period he was in possession the expenditures exceeded the re- 
ceipts by $36,586.51, for which sum he claims a first lien on the prop- 
erty. It also appears that some of this expenditure was caused by the 
construction of new or extension ditches, and that in the year 1874, when 
the extension to the Middle fork of Burnt river was made, as provided 
in the agreement of that year, the receipts were $12,235.48, while the 
déficit was $15,036.74. And it also appears that in the years 1876, 
1878, and 1879 'the receipts exceeded the expenditures by $828.17, 
$5,001.04, and ^2, 842. 66, respectively, or $8,671.87 in the aggregate. 

Before the making of the agreement of 1874, the note for $2,500 men- 
tioned in the agreement of 1873, and payable to Paekwood on July Ist 
of that year, was paid by Gest's predecessors in interest, and since the 
making of the same and before the commencement of this suit they paid 
on the notes given in 1873, and set ont and numbered in Schedule B, as 
follows: 

No. 3, to Paekwood, due October 1, 1873, - - - $ 3,500 00 

No. 4, " " ($3,000.) " Decernber 1, 1873, - - - 2,951 34 

$ 6,451 34 
No. 6, to Virtue, due October 23, 1873, . . - . 2,200 00 

No. 15, to Carter, " August 23, 1873, - - - 8,000 00 

No. 16, " " " ($4,000) September 23, 1873, - - 1,500 00 



Total amount paid, - - ... $18,151 34 

Soon after the delivery of the notes to Carter and Paekwood, under the 
agreement of 1873, and before the making of that of 1874, Carter in- 
dorsed the notes now held by Abell, and numbered 1 and 2 in Schedule 
B, and delivered them to his brother, C. M. Carter, on account of his 
indebtedness to the latter, who thereupon indorsed the same, and deliv- 
ered them to the First National Bank of this city as security for advances 
v.39F.no.ll— 34 
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then and to be made, where they were held and remained until they were 
transferred to Abell for a valuable considération, in ISÎovember, 1886, in- 
dorsed in blank by T. J. and C. M. Carter. On July 6, 1887, C M. 
Carter was adjudged a bankrupt in the United States district court for 
this district, and by the order of said court the interest of said Carter in 
said notes was released to said bank on account of the indebtedness of the 
former to the latter, then amounting to $8,200, with interest. Prior to 
Carter being adjudged a bankrupt, and after the transfer of the notes to 
the bank. Carter assigned his interest therein to Grover, subject to the 
right of the bank, and so notified the latter. 

On January 4, 1874, T. J. Carter conveyed his interest in the undi- 
vided half of the property to his brother, C. M. Carter, by a deed of quit- 
claim, as security for an antécédent debt of $30,000, evidenced by his 
note of that date, payable in one year thereafter, with interest at 1 per 
centum per inonth, which mortgage was duly recorded on April 17, 1874. 
C. M. Carter took said mortgage with knowledge of the agreement of May 
23, 1873, and the possession of the property by Rice thereunder. On 
April 17, 1876, C. M. Carter assigned this note and mortgage to his 
brother-in-law, L. F. Grover, in payment of an antécédent debt of $6,700, 
who took the same with the like knowledge of Rice's interest in and pos- 
session of the property that his assigner had. 

On February 8, 1879, Grover brought suit in the state circuit court 
for Baker county to en force the payment of said note by the sale of the 
mortgagor's interest in said property, wherein, on May 19, 1879, he ob- 
tained a decree against T. J. Carter for the amount of the note and in- 
terest, which decree was therein declared to be a lien, on the premises 
from the date of the mortgage. The sale of the propeij|ty on this decree 
was enjoined by order of this court on July 21, 1879. 

On October 21, 1887, the défendant Grover, by leave of the court, 
filed a plea to the bill, to the effect that he is a bonafide purchaser for a 
valuable considération without notice, and an answer in support thereof. 
On argument the plea was held bad, because the considération between 
Carter and Carter and the latter and Grover was only an antécédent debt, 
and the quitclaim to Grover's assignor was notice to him and his assigns 
that he purchased nothing but what his vendor had. 34 Fed. Rep. 
368. 

Grover then had leave to answer over, but the answer contains noth- 
ing material beyond what was in the plea and answer, except the statute 
of limitations, which will be noticed hereafter. 

Packwood admits the case made in the bill and cross-bill, so far as 
the exécution of the two agreements and the making anddelivery of the 
several notes thereunder are concerned; and the transfer of those num- 
bered 1 and 2 in Schedule B to the plaintiff in the cross-bill of Abell. 
But he contends that the agreement of 1874 created a trust of which he 
and Carter were the trustées, and Rice and Clark, Layton & Co. the ben- 
eficiaries; that as such trustées they had a right to charge the property 
with the necessary cost of operating it, and that the excess of expendi- 
tures sa incurred over receipts are a first lien on the property. On this 
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theory they seem to hâve incurred indebtedness right and left, and to 
hâve been trusted by the public without stint. 

But there is nothing in the nature of the transaction nor in the lan- 
guage of the instrument that gives any countenance to this proposition. 
The agreement is a lease in which Carter and Packwood are the lessees, 
and Rice and Clark, Layton & Co. are the lessors. The lessees agrée to 
pay the lessors, as rent for the property, "monthly, during the mining 
season," the net profits and proceeds of the property. It is styled a 
"lease" in the bod}' of the writing, and the operative words "hereby 
démise, let, lease, and surrender possession," are those of a lease. It 
is not only a "lease," but only a lease "from year to year," to con- 
tinue, indeed, until certain debts are paid by the rent, at the option 
of the lessees. Therefore the déficit which the lessees hâve niade in the 
opération of this property is their personal indebtedness, and they aJone 
are responsible for it. The remedy of the lessees, if they found they 
could not operate the property with profit or without going in debt, 
was to surrender it to the lessors, which they were at liberty to do 
at the end of any year after it came into their posssession. But as 
long as they operated it each year's opérations stood by itself. If there 
was any profit, the lessees were bound to pay it over to Virtue, the trus- 
tée for the lessors, "month by month, during the mining season" of each 
year. The surplus of one year cannot be applied on the déficit of an- 
other. The déficit of 1874, even if caused by the construction of the 
extension of the ditch that year, nmst be borne by the lessees. True, 
they were authorized to make this extension by the agreement of 1874, 
and provision was made therein that the cost of such construction should 
be considered a part of the expenses of opération for that year. The 
necessary implication from this limitation, as well as the manifest pur- 
pose and intent of the whole contract, is that the lessees were not au- 
thorized to make any other extension of the ditch at the expense of the 
receipts or proceeds of the property, and this only from the receipts of 
that year. 

It follows that the surplus of receipts over expenditures in the years 
1876, 1878, and 1879, amounting to $8,671.87, are net profits, and 
should bave been paid over to the trustée and applied on the notes of 
the lessors, as provided in the agreement of 1874. And for the pur- 
poses of this case equity will consider that done which should bave 
beendone. This surplus will then be treated as having been applied on 
the notes first due, but still in the hands of Packwood or Carter. To 
apply it ou notes previously assigned by them, as notes 1 and 2, would 
give them the benefit of it twice. Having already appropriated this 
surplus to their own use they can only be made to account for it by ap- 
plying it on such of the notes as bave not been assigned. Thèse are 
notes 4 and 5, payable to Packwood, December 1, 1873, and March 1, 
1874, respectively. On note 4 the sum of $2,951.34 was paid by Gest's 
predecessors in interest, leaving $38.66 due thereon. Note 5 is for 
$2,700, which makes $2,738.66, plus the interest thereon. The sur- 
plus applied in payment of this amount as and when it accrued will 
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much more than satisfy it. The amount due on thèse notes, less the 
payment on 4, must therefore be considered paid at the time this sur- 
plus accrued, and should hâve been paid over to the trustée. 

This leaves notes 1 and 2 unpaid in the hands of Abell, for which he 
claims the first lien on the property. Gest, as the successor in interest 
ot Rice and Clark, Layton & Co., also claims a lien on the property for 
the sum of $20,651.34, plus interest at the rate of 10 per centum 
thereon from the date of the filing of the bill, which is the sum thereto- 
fore paid by said Rice and Clark, Layton & Co., on notes 3, 4, 6, 15, 
and 16, under the clause in the agreement of 1874 providing, in effect, 
that, if they paid any of thèse notes otherwise than from the rent of the 
property, they should be subrogated to the rights of the creditors thus 
paid, and be reimbursed out of the net profits and proceeds, according 
to the priority of the debt thus paid. 

By thepurchase of the property at the sale on exécution. Carter and 
Packwood acquired an estate or interest in the premises which could be 
sold and passed to others. Page v. Rogers, 31 Cal. 305. Unless re- 
dcemed within the time prescribed by statute, they were entitled to a 
conveyanceof the légal title to the property, and in the mean time were 
entitled to the possession thereof. Comp. of 1887, §§ 304, 307. 

The agreement of 1873, together with the formai assignnient of the 
certificate of sale, and the possession taken thereundfir, was in légal 
effect a sale of this property, with a complète right in the vendee Rice 
to demand and hâve the sheriff's deed thereto in place of the vendors. 
Page v. Eogers, supra. The purchaser at an exécution sale may assign 
or dispose of his right thereunder, and it is the duty of the officer to 
make and deliver a deed to the property accordingly. Voorhees v. Bank, 
10 Pet. 479, 1 McLean, 226. 

By the wrongful conduct of the vendors they obtained the sheriff's 
deed, instead of the vendee. But equity will treat them as mère trus- 
tées of the légal title thereby acquired, for the benefit of the latter. 

It was the évident intention of the parties to the agreement of 1873 
that the notes given thereunder for the purchase priée of the property 
should be secured by a lien thereon. To this end it is provided that in 
case of the non-payment of any of them the property shall be recon- 
veyed to the vendors, "to be held as security for the payment of the 
same." Nor was it to be "reconveyed" absolutely, but only as "a secu- 
rity for the payment of the notes." 

The contemplated contingency actually hapj)ened. Only the first note 
was paid when it became due; and the agreement of 1874, which fol- 
lowed, was the reconveyance or security, which the parties finally con- 
cluded to give and take. The provision in the agreement of 1873 was, 
in effect, a contract for a mortgage, — that the property should in some 
way be returned to the vendors as a security for the payment of the 
notes, — and the lease of 1874 was the fulfillment thereof. 

As against the vendee the vendors had a lien on this property for the 
payment of thèse notes from the time of their delivery to them, which 
equity will treat as a mortgage. As was said by Mr. Justice Story, in 
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Flagg v. Mann, 2 Sutn. 533: "If a transaction résolves itself into a secu- 
rity, — whatever may be its form, — it is in equity a mortgage." To the 
3ame efiectis 1 Jones, Mortg. § 168 etseq.; and 3 Pom. Eq. Jur. §§ 1235, 
1237. The instances and illustrations given by Pomeroj^ "show," as he 
says, (section 1237,) "that the form is immaterial if the intent appears 
to make any identified property a security for the fulfillment of an obli- 
gation." 

The agreement of 1874 does not abrogate or destroy that of 1873, or 
anything that was done under it, nor does it profess to. Notwithstand- 
ing the misrecitals in the former, the vendees under the latter still actand 
are treated as the practical owners of the property, and lease the same 
to the vendors, as a means of furnishing the security for the payment 
of the notes contemplated in the agreement of 1873. That security con- 
sisted of the possession of the property, with a right to operate it, and 
through the instrunientality of the trustée, Virtue, to apply the rents 
coniing to the lessors to the payment of the notes in the order set forth 
in Schedule B. The one agreement is an addition to and fulfillment of 
the other, and they nmst be construed and hâve effect as in pari materia. 

This security, as bargained for in the agreement of 1873, and fur- 
nished by that of 1874, was intended for the payment of the notes into 
whosever's hands they might come. It was given for the benefit of the 
notes, and not that of Carter and Packwood, or any other person, only 
as and while they were the holders of them. Phdan v. Olney, 6 Cal. 478; 
Pattison v. Hull, 9 Cow. 747; Grattan v. Wiggins, 23 Cal. 30. 

On the transfer of any of the notes the security bargained for in the 
agreement of 1873 followed it as an incident of the debt, and, when the 
security was formally furnished by the agreement of 1874, it followed 
the notes in the hands of third persons in the order prescribed in Sched- 
ule B, unless indorsed without recourse, even if they were ignorant of 
its existence. U. S. v. Hodge, 6 How. 279. 

The security bargained for in the agreement of 1873 was the recon- 
veyance of the property sold, for the purchase price of which the notes 
were given. The security actually given by the agreement of 1874 was 
a lease from year to year, with a pledge of the net profits and proceeds 
of the property until the debts were thereby paid. This was a continu- 
ing pledge, so far as the lessees were concerned, as long as any one of the 
notes was unpaid. And in equity it will be considered, if necessary for 
the security or payment of the notes, as a pledge of the corpus of the 
property. 

"An assignment of the rents and profils of land as security for a debt 
is another mode of creating an équitable lien on the land in favor of 
the assignée; and the assignment of a lease by way of security produces 
the same effect." 3 Pom. Eq. Jur. § 1237. In Ex parte Wilh, 1 Ves. 
Jr. 162, Lord Thurlow, in speakingof an assignment of rents and profits 
as a security, said: "It is an odd way of conveying, but it amounts to 
an équitable lien." See 2 Story, Eq. Jur. §§ 1064, 1064a; 1 Jones, 
Mortg. §§ 162, 171; Insurance Co. v. Stephens, (Utah,) 15 Pac. Rep. 253. 

In the latter case it was held that where a writing provided certain ad- 
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vances made to a mining company should be repaid out of "the rents, 
issues, ard profits," and the same were not sufRcient for that purpose, a 
suit might be maintained to subject the mining property itself to a lien, 
for the payment of such ad vances. 

This case is strongly in point. It appears that the mining ground on 
which the profits of this ditch dépends is substantially disposed of and 
worked out; that the ditch itself has beenallowed to fall into disuse and 
decay, and the profits derived therefrom cannot be made to pay the in- 
terest on the schedule debts. 

It foUows that Abell is entitled to enforce this lien against the prop- 
erty so far as may bé necessary to secure the payment of notes 1 and 2, 
now held by him. And Gest, as the successor in interest of Rico and 
Clark, Layton & Ce, has a lien on the property for the reimbursement 
of the amount paid by them on notes 3, 4, 6, 15, and 16 of the Sched- 
ule B. 

Except as to note 6, for $2,200, which was payable to Virtue, October 
23, 1873, and was not mentioned in the agreeraent of 1873, the mort- 
gage to C. M. Carter is subordinate to this lien. It is subséquent in 
point of time to the agreement of 1873, and must be postponed to the 
lien and security thereby created. But it is claimed that the agreement 
of 1873 was superseded by that of 1874, and the security provided by 
the latter substituted for the former, by which means the mortgage to 
Carter became the prior lien. 

In my judgment there was no gap between the opération of the two 
agreements so as to give priority to the mortgage over the latter. The 
security for the payment of the notes was bargained and provided for in 
the agreement of 1873, which equity will treat as a mortgage. By the 
agreement of 1874 this bargain was completed by the création of a spé- 
cifie security on the property, namely, a lease of the same with the right 
to apply, through a trustée, the rent in payment of the notes. There 
was no instant of the intervening time in which the lieu was not in ex- 
istence; and the agreement of 1874 did not create it, but only gave it 
spécifie form, and provided means for its discharge. The agreement of 
1873 was, as now appears, duly proved and admitted to record before 
the exécution of the mortgage; besides which the mortgagee had actual 
notice of the agreement of 1873, and the possession of the vendors un- 
der it; and bis assignée, Grover, had the same notice. 

But, the mortgage having been both taken and assigned for an anté- 
cédent debt, neither the mortgagee nor his assignée is a purchaser for a 
valuable considération. Admitting, for the présent, that the record of 
the agreement of 1873 was unauthorized, (Gestv. Packwood, 34 Fed. Rep. 
371,) this circumstance is sufficient in itself to postpone the mortgage to 
the equities arising under the agreement of 1873, and recognized and 
provided for in that of 1874, in iavor of the notes mentioned in the for- 
mer, while in the hands of any one except the mortgagor, {Bank v. Bâtes, 
120 U. S. 556, 7 Sup. Ct. Rep. 679;) and, the mortgage having been 
made by deed of quitclaim, the mortgagee and assignée thereby had no- 
tice that they only took what was left in T. J. Carter to convey, {Baker 
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V. Woodward, 12 Or. 10, 6 Pac. Rep. 173.) This was nothing but the- 
dry légal title to the undivided half of the property, which in equity he 
held as trustée for his piior vendees under the agreement of 1873. Ses 
Gest V. Packwood, 34 Fed. Rep. 368, where this subject is considered at 
length on the plea of Grover to the bill. 

And now it is said that this court has no jurisdiction over the Carter 
mortgage, because it has become merged in the deeree of the state cir- 
cuit court for the county of Baker, and thereby become a valid lien on 
this property from the date of its exécution. The argument in support 
of this proposition seems to be based on the fact that section 720 of the 
Revised Statutes prohibits this court from granting a writ of injunction 
"to stay proceedings in any court of a state," except in bankruptcy pro- 
ceedings. The deeree in the state court was given by default. None 
of the parties to this suit, except Carter, were parties to that, and are 
not bound by the deeree therein. This is not a suit to stay proceedings 
in the state court. The proceedings in that court were commenced after 
this suit was begun, and hâve long since termina ted, unless the sale of 
the property by the sherifF is a part of such proceedings, within the 
meaning of the statute, which is not admitted. The sherifî and the de- 
fendant Grover appear to bave been enjoined at an early day in the case, 
without objection, from making any sale of the preraises under the de- 
eree of the state court. But the owner of the mortgage, and the plaintiff 
in the deeree for its enforcement, or his assignée or vendee, if the deeree 
had been assigned or the property sold thereon, is a proper party to this 
suit, in which the validity and effect of the mortgage and deeree may be 
inquired into and determined as between the parties hereto, without 
staying proceedings in the state court. 

The deeree of the state court, as against the persons who were not par- 
ties to the suit therein, is of no more force or efïect than the mortgage 
itself; and, if there had been a sale on it, the vendee thereatwould bave 
occupied the same position in this suit, if madea party to it, that Grover 
does now. The sale would only bave passed the interest in the property 
conveyed by the mortgage, — the dry légal title to the undivided half of 
the property, — subject to ail the equities existing between themortgagor 
and his prier vendees. 

The statute of limitations is pleaded to the cross-bill of Abell in the 
answers thereto. 

In the considération of purely équitable rights and titles equity acts 
in aiialogy to the statute, but is not bound by it. Hall v. Russell, 3 
Sawy. 515; Manning v. Hayàen, 5 Sawy. 379. The right of Abell, as 
the assignée and holder of notes 1 and 2 of Schedule B, to hâve the same 
first satisfied out of the property, is a purely équitable one, restiug ulti- 
mately on the fact that by the agreement of 1873 an équitable lien or 
mortgage was created on the property as a security for their payment, 
which security was recognized and continued by the agreement of 1874, 
and which., on the failure of profits and proceeds, he is entitled in equity 
to enforce against the corpus of the property. 

Abell's right to intervene in this suit, on leave of the court, by cross- 
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bill, îs recognized in the courts of equity. It dépends on the fact that, 
as the holder of the notes 1 and 2, he has a lien on the property which 
is the subjeet of the litigation. In this proceeding, and by this means, 
he may obtain the same relief as if he was an original party plaintiff. 
Bronson v. Railway Co., 2 Black, 524; French v. Gapen, 105 U. S. 509; 
Savannah v. Jemp, 106 U. S.' 563, 1 Sup. Ct. Rep. 5l2; Williams v. Mor- 
gan, 111 U. S. 685, 4 Sup. Ct. Rep. 638. 

The only question in the case in this connection is, has Abell or his 
assignors been guilty of lâches in asserting this claim, whereby it has 
become stale? 

No claim of personal liability is sought to be enforced on thèse notes 
against any one. The direct remedy on the notes against the parties 
thereto is barred long since. 

The relief sought is simply the enforcement of the lien on the property, 
created to secure their pa3'ment. This lien, in my judgment, is a vivum 
vadium, or living pledge, and continues as long as the pledge of "net 
profits and proceeds." This pledge had no defined limit of time, and 
could only terminate with the payment of the notes, or by the rescission 
of the agreement creating it, at the option of the lessees, who might re- 
fuse to continue in possession as such at the end of any year. 

The notes hâve not been paid, and the lessees hâve not surrendered 
the lease; and, while Abell or his assignors might hâve sooner asserted 
their right to enforce the payment of the notes out of the corpus of the 
property, on the ground that the "net profits and proceeds" under the 
management of the lessees had proved altogether inadéquate thereto, they 
were not, in my judgment, bound to do so. 

On the final hearing it was claimed, on behalf of the défendant Gre- 
ver, that the relief now sought by the plaintiflF, Gest, in tlie supplemental 
bill, is inconsistent with the case made and the relief prayed in the orig- 
inal bill, and therefore cannot be allowed. For this proposition, Shields 
V. Barroiv, 17 How. 130, is cited and relied on. 

But no objection was made to the filing of the bill at the time the ap- 
plication therefor was made, and it is a question whether the objection 
does not come too late now. 

But, waiving this, there is nothing in the objection. The plaintiff, 
Gest, finding from the answer of Carter and Packwood that there were 
no "net profits of proceeds" of the property, and that they claimed there 
was a large déficit, allowed the suit to rest for some years. Afterwards 
Abell was allowed to intervene for his interest, and file a cross-bill, and, 
it appearing that he was entitled to a sale of the propert)' to enforce the 
payment of his notes, and it further appearing that in the mean time 
the property had so depreciated in value and productiveness that it could 
not be made to pay the whole of the indebtedness mentioned in Schedule 
B, the only relief which Gest could obtain, under the circumstances, was 
the reimbursement out of the proceeds of the property of the sum ad- 
vanced by his predecessors in interest in payment of certain of the notes 
in said schedule, as provided in the agreement of 1874. The supple- 
mental bill was allowed on the theory that it did not make a new case. 
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but would enable the court to give the plaintiff tbat measure and kind 
of relief which, under the circum stances, was proper and possible. Har- 
din V. Boyd, 113 U. S. 756, 5 Sup. Ct. Rep. 771, is a late and instruct- 
ive case on this subject, and very much in point. 

There the bill alleged that a bond for a conveyance of land had been 
obtained from the vendor by fraud, and that the purchase price had not 
been paid according to the contract, and prayed that the bond might be 
canceled, for an account of the rents and profits and the amount paid on 
the purchase, that the title of the plaintifïs be quieted as against the 
vendee, and "such other relief as equity inay require." At the final 
hearing the plaintiffs were permitted to amend the prayer of the bill, so 
as to ask in the ahernative for a decree for the balance of the purchase 
money, and a lien on the land to secure the payment of the sanie. 

On appeal, the suprême court aflirmed the allowance of the amend- 
ment, saying, in effect, that it did not make a new case, but only en- 
abled the court to adapt its relief to that made by the bill and su.stained 
by the proof. 

And, finally, it isnow objected that the plaintiff is simply the last as- 
signée of a contract or contracts for the title to, or interest in, real prop- 
erty; and, as it does not appear that ail the assignors could bave main- 
tained this suit on the ground of their citizenship, he cannot do so. It 
vvas stated by counsel on the argument, and not denied, that as a mat- 
ter of fact ail such assignors had the citizenship to enable them to main- 
tain this suit. 

But it is not so alleged in the bill, which is drawn on the theory that 
the plaintiff is, and those through whom he claims were, successors in 
interest of Rice and Clark, Layton & Co., and not assignées of a mère 
right of suit on a contract to convey. And so the bill allèges that since 
May 4, 1874, the plaintiff Gest, "by a regular chain of conveyances and 
assignments," bas acquired "ail the right, title, and interest" which Rice 
and Clark, Layton & Co. then had in said property, or the rents, issues, 
and profits thereof. This being so, he is the owner of the property in 
equity, subject to the lease made to Carter and Packwood. The légal 
title was wrongfully obtained by the latter after their sale to Rice, and 
they hold the same in trust for their vendee. A sale and conveyance of 
the property to Gest under such circumstances, or of ail the right, title, 
and interest of Rice and Clark, Layton & Co. therein, is the sale and 
conveyance of the bénéficiai interest in the property, and not the mère 
assignment of a right of action thereabout. Manning v, Hayden, 5 Sawj'. 
363; 1 Perry, Trusts, § 227. This author says: 

"The right of a party who has been defrauded of the title to his land is not 
a mère right of action to set the deed aside, but it is an équitable estate in the 
land itself, which may be sold, assigned, conveyed, and devised." 

See, also. Beau v. Smith, 2 Mason, 268; M'Donald v. Smalley, 1 Pet. 
620. 

A decree will be entered that the property be sold by the master clear 
of ail liens, claims, and incumbrances held, clainied, or owned by the 
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parties to this suit, or any of them, and tha,t thé proceeds of such sale 
be appiied as follows: 

(1) To the payment of the taxable costs and disbursements of the 
plaintiff and the plaintifFin the cross-bill, including any unpaid expenses 
of the receivership; (2) to the payment of the notes 1 and 2 to the plain- 
tiff in the cross-bill,' Henry M. Abell, with interest at the rate of 10 per 
centum per annum from date; (3) to the payment to the plaintiff, Will- 
iam H. Gest, of the sum of $18,151.34, with interest at the rate of 10 
per cent, per annum from the date of the filing of the bill herein, the 
same being the amount paid by Gest's predecessors in interest on notes 
3, 4, 5, 15, and 16, in Schedule B of the agreement of 1874, and made 
and delivered in pursuance of the agreement of 1873; and (4) to the 
payment of the sum due the défendant Grover on the note and mortgage 
assigned to him by C. M. Carter, and the remainder of the notes in 
Schedule B, and not otherwise herein provided for, in equal parts; pro- 
vided that note 6 in said schedule, payable to J. W. Virtue, on October 
23, 1873, for $2,200, be first paid to the plaintiff, Gest, with interest 
from November 2, 1878, out of said proceeds, equally with said note 
and mortgage. 

The surplus of $8,671.87 is hereby first applied on notes 4 and 5 in 
said schedule as of the respective years in which it accrued, and the re- 
mainder on thé notes in said schedule not herein specially named and 
otherwise provided for, as therein numbered, and for ail the exigencies 
of this suit, and the distribution of the proceeds of the sale herein, this 
surplus shall be taken and deemed to hâve been duly applied as herein 
directed, when and as it accrued. 



BURT V. COLLINS d WS. 
{Oireuit Court, N. B. Illinois. July 23, 1889.) 

1. QUIKTING TlTLB— FrAUDULENT JtJDGMENT AT LAW. 

A bill in equity to establish a title acquired by purchase at an exécution 
sale under a judgment by default in complainant's favor will not be enter- 
tained wliere the proof shows that the debt on which the judgment was ob- 
tained had been fully paid before the commencement of the action. 

2. Same — UnconscionabijE Sale under Execution. 

It is an additional reason for dismissing such a bill that the exécution, 
which was for but $1,000, was levied upon twoseparate parcelsof land, worth 
in the aggregate |2â,000, and both parcels sold together and bid in by com- 
plainant for the amount of the judgment. 

In Kquity. Bill to remove cloud from title. On exceptions to mas- 
ter's report. 

E. A. Sherburne, for coraplainant. 
P. McHugh, for défendants. 
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Blodgett, J., (prally.) In this case the master has filed a report find- 
îng that the complainant's bill is not supported by the proof, and that 
it should be dismissed for want of equity. The complainant has filed 
exceptions to the master's findings, and thèse exceptions hâve been ar- 
gued at length in a brief filed in behalf of complainant. Without dis- 
cussing at length the proofs in the case, I will briefly say that an exam- 
ination of the proof satisfies me with the findings of the master. The 
master has traveled over an unnecessary area of ground in coming to his 
conclusions, but he finds that the proof on the part of the com- 
plainant, inasmuch as the complainant has the burden of proof, is not 
sufficient to entitle the complainant to the relief prayed for, and recom- 
imends that the bill be dismissed. I am of opinion that other reasons 
might be urged in support of the master's findings aside from those he 
has discussed in his report. The bill is for removing what the complain- 
ant calls a cloud upon his title to certain real estate in this city, — two 
se parafe pièces, — the title of the complainant having been aequired by the 
issue of a writ of attachment against the défendant Thomas F. Collins, 
as a non-resident of Illinois, to collect the sum of about $905, alleged to 
be due and owing from said Thomas F. Collins to the complainant. 
The attachment was le\àed upon thèse two pièces of real estate, and with 
no Personal service of process, and no appearance in the case on the part 
of the défendant Collins, jurisdiction was obtained by the publication of 
notice pursuant to the attachment laws of Illinois, and judgment taken 
by default, and an order for a spécial exécution for the sale of the prop- 
erty levied upon. At the sale under this exécution complainant became 
the purchaser, and now seeks to obtain a decree that the title to this 
property, which is in the name of the défendant Mrs. Collins, was held 
by her solely in trust for her husband at the time of such levy and sale, 
and that her husband, the défendant Thomas F. Collins, was at the time 
of such levy, judgment, and sale the real and équitable owner of said 
property. 

The testimony in the case shows some very questionable transactions 
between Collins and the complainant in regard to dealings in certain gas 
Company bonds; that out of such dealings grew the issue to the com- 
plainant of a due-bill for $905, upon which the attachment suit was 
brought. The answer dénies that there was anything due comjjlainant 
on this due-bill at the time this attachment suit was brought, and a clear 
prépondérance of the proof, I think, supports this déniai; as two wit- 
nesses testify to the full payment of this due-bill, and complainant alone 
testifies that it is unpaid. 

I take it that the law is well settled that no one who is not an actual 
and hona fide créditer can hâve relief in a court of equity in a case like 
this. There must be an actual, valid indebtedness as the foundation of 
an attachment proceeding like the one in question to give the plaintiff a 
standing in a court of equity to ask for a perfection of his title aequired 
by such attachment. With a note or due-bill in his hands he might 
impose upon a court of law by the production of his évidence of debt as 
the foundation of his attachment suit, and obtain a judgment there; but 
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when he seeks for relief in a court of equity he must come in with clean 
hands and an honest case, which I think the testiraony sliows tins com- 
plainant has net. Secondly. He sold in satisfaction of the judgment, 
which amounted to a little over $1,000, including interest and costs, 
two separate pièces of property in différent parts of the city, with no re- 
lation to each other, one worth $15,000 and the other $10,000, as the 
proof shows; thus acquiring, if Thomas F. CoUins was the real owner, 
$25,000 worth of property to satisfy an indebtedness of barely $1,000. 
The two properties were certainly divisible, and perhaps each one of 
them was also susceptible of further division, and the attempt of the 
complainant to obtain title to so large an amount of property for so small 
a considération seems to me so unconscionable a proceeding as to merit 
no aid from a court of equity. 

For thèse reasons the exceptions to the master's report are overruled, 
the report confirrned, and the bill dismissed for want of equity. 



United States v. Hutcheson et al. 

{Circuit Court, 8. D. Qeorgia, E. D. February 4, 1889.) 

1. Post-Office — Postmasïer — Adjustment of Account. 

Where the quarterly returns of a postmaster, in which are reported receipta 
for sale of stamps, etc., and amount of commission claimed for cancellation 
of stamps, hâve been regularly rendered to the department, and hâve been 
passed upon by the auditor, and the balances therein found to be due thegov- 
ernment bave been each quarter carried into a gênerai account, held, that 
such action by the auditor is a complète allowanoe of the commissions claimed, 
and adjustment of such quarterly returns. 

3. SaMB — WlTHHOLDING COMMISSION. 

Where the crédits on the gênerai account kept by the auditor against the 
postmaster, and made up as above stated, show that the postmaster has fuUy 
paid ail balances so charged, sothat a complète balance could bestruck upon 
such gênerai account, lield, that in such case there is a complète settlcment of 
the account, and that thereafter the commissions covered by such adjusted 
accounts were not within the power of allowance by the postmaster gênerai 
so as to give him the right to " withhold" the same within the meaning of the 
act of congress of June 17, 1878, (20 St. at Large 140.) There was nothing to 
"withhold." 

3. Same — Balance Shown — Pbima Facib Evidence. 

If the postmaster gênerai, in the exercise of the power conferred upon him 
by the act of June 17, 1878, before the allowance of crédit for commissions is 
made, directs that it shall not be made, and it is not made, but in lieu thereof 
crédit is given on the account kept with the postmaster for the amount of the 
allowance deemed reasonable by the postmaster gênerai, the balance shown 
due the government by such an account would be prima fade suflicient, but 
not conclusive évidence against the postmaster. 

4. Same — Charges dp Fbaud. 

Where an account of a postmaster, regularon its face, has been adjusted and 
allowed by the properaccountingofHcers, andfully paid. such officers cannot, 
after the terni of office of the postmaster has expired, evolve ex parte a bal- 
ance ia favor of the government, founded solely upon a gênerai and vague al- 
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légation of fraud in accounts formerly passed upon, so as to make such bal- 
ance prima faeie évidence against the postmaster and his sureties. Such allé- 
gations mustbe spécifie, and suslained by compétent évidence. 

[Syllabus by the Court.) 

At Law. 

Du Pont Guerry, U. S. Atty. 
Lester & Ravanel, for défendants. 

Speer, J. The district attorney has brought suit in behalf of the gov- 
ernment against the défendants on a postmaster's bond. The government 
has offered in évidence a certified copy of the bond, a certified copy of a 
demand for $1,296.26, and what purports to be a transcript of the ac- 
count kept by the post-office department with the défendant, Mary P. 
Hutcheson, as postmaster at Marysville, Ga.; and appended thereto are 
copies of the quarterly returns or accounts carrent of the said postmaster, 
rendered to the post-office department during her incumbency of the of- 
fice. This account and the returns are under one certificate from the de- 
partment, the language of which is that the writing annexed to the cer- 
tificate is "a true and correct statement of the account from October 1, 
1878, to June 30, 1885, of Mrs. Mary P. Hutcheson, late postmaster at 
Marysville, in the state of Georgia, and that the papers thereto appended 
are copies of papers pertaining to his accounts in the office of the sixth 
auditor." The government has also offered in évidence a certified copy 
of an order made by the postmaster gênerai, which is in the foUowing 
words: 

"Post-Office Department. Office of the Postmaster General. 

"Order No. 230. Washington, D. C, Oct. 30, 1886. 

"Being satisfipd that Mary P. Hutcheson late P. M., Marysville, Johnson 
Cc.Gm., has made a false return of business at the post-offlce at said place 
during the period from Oct. 1, 1878, to June 30, 1885, in order to increaseher 
compensation beyond the amount she would justly hâve been entitled to hâve 
by law, now, in the exercise of the discrétion conferred by tlie act of congress 
entitled ' An act making appropriations for the service of tlie post-office de- 
partment for the fiscal year ending June 30, 1879, and forotlier purposes,' ap- 
proved June 17, 1878, (section 1, c. 259, Supp. Rev. St.,) I hereby withhold 
commissions on the returns aforesaid, and allow as compensation (in place of 
such commissions, and in addition to box-rents) deemed by me under the cir- 
cumstances to be reasonable during the period aforesaid the rate of $10 per 
quarter, and the auditor is requested to adjust her accounts accordingly. 

" Wm. F. Vilas, Postmaster General." 

An inspection of the certified copies of the accounts current or quar- 
terly returns of the postmaster shows that they are made upon the forms 
prescribed by the department, and that there are parallel columns provided 
for the figures, stating the amount of the différent items of the account 
as rendered by the postmaster, and as found by the auditor upon adjust- 
ment. It further appears from the figures entered in red ink, in the col- 
umn provided for the entries by the auditor, that the finding of the au- 
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ditor as to the items of the accounts agreed with the statement of the ac- 
counts as rendered by the postmaster. It further appears from inspec- 
tion that the gênerai account kept by the department with the postmaster 
was made up in the foUowing manner: On the débit side the postmas- 
ter ia charged quarterly with the balances found due by the auditor on 
adjustment of the quarterly returns of the postmaster, the aggregate of 
which up to and including the quarter ending June 30, 1885, is $771.83. 
On the crédit side the postmaster is given crédit for his payments or de- 
posits made to the crédit of the government, the aggregate of which 
amounts to $771.96. On the débit side of the account, however, there 
are additional entries which appear under date of Deceoiber, 1886, long 
after she had ceased to be postmaster, and long after the last entry on 
the crédit side, showing an amount more than sufficient to off-set the 
débit items. Thèse are stated to be for "amount of commissions illegally 
retained " during the quarters stated from 1878, to June 30, 1885. Thèse 
items aggregate $1,296.39. A gênerai balance is struck upon the ac- 
count below thèse items, leaving the défendant in debt to the govern- 
ment, according to the account, in the sum of $1,296.26; and for this 
amount the government now brings suit. 

It is contended by the district attorney that the provision in the 
act of June 17, 1878, (20 St. at Large, 140,) "that in any case where 
the postmaster gênerai shall be satisfied that a postmaster has made a 
false return of business, it shall be in his discrétion to withhold commis- 
sions on such returns, and to allow any compensation that, under the 
circurastances, he raay deem reasonable," gave to that officer the power 
to make the order which he did make on October 30, 1886, and under 
it to reopen the entire account from 1878, and charge back upon the 
postmaster the excess of the commissions which had been retained in 
excess of the $10 per quarter deemed reasonable by the postmaster 
gênerai, and that the balance shown on the account after such re- 
charges were made is to be taken as prima Jade correct in this proceed- 
ing. The court does not so construe the law, nor does it think the stat- 
ute referred to applicable to the facts of this case. The action of the 
auditor in passing upon eaeh quarterly return which covered the charges 
for commissions, and in carrying the balance therein found to be due the 
government into the gênerai account of the postmaster, was a complète 
adjustment of such quarterly returns; and, since the government account 
shows that such adjusted balances were fully paid, and that there was 
no balance due in February, 1886, we do not think there was anything 
for the postmaster gênerai to "withhold." The postmaster had already 
been given crédit for the commissions claimed, and had been paid in 
fuJ]. We think the meaning and scope of the statute is simply this: 
If the postmaster gênerai shall be satisfied that a postmaster has made a 
false return of business, it shall be in his discrétion to withhold from the 
postmaster crédit for the amount of commissions claimed in such re- 
turns, but to allow any compensation that under the circumstances he 
may deem reasonable. If the postmaster gênerai had made the order 
fixing the compensation deemed reasonable by him before giving the 
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postmaster crédit for the commissions, and had given the postmaster 
crédit on his account for the $10 per quarter instead, and had withheld 
the crédit of commissions claimed in excess of that amount, the govern- 
ment's account would hâve shown the balance now sued for, and would 
hâve been prima fade sufficient; but that is not the case at bar. But 
even such an account would not be conclusive upon a postmaster. He 
bas the légal right to the commission fixed by the statute for the service, 
if actually performed, and may plead that right when sued upon his 
bond, or may assert it iu an independent suit against the governmenl, 
brought in the court of claims, or in a circuit or district court since the 
act of March 3, 1887, (24 St. at Large, 505.) It is not questioned that, 
even after adjustmentand allowance of an account, the department ought 
to withhold payment of a balance found due a postmaster or other ofïi- 
cer if it be discovered that the account is fraudulent; or even where the 
accovmt bas been fully adjusted and paid, there can be no doubt of the 
right of the government to recover the money so fraudulently obtained, 
upon proper proof of fraud. But where an account reguLir on its face 
bas been adjusted by the proper accounting officers, and fully paid, such 
ofïicers cannot, after the term of office of the postmaster bas expired, 
evolve ex -parte a balance in favor of the government, founded solely upon 
a gênerai and vague allégation of fraud in accounts formerly passed 
upon, so as to make such balance prima facie évidence against the post- 
master and his sureties. Such a restatement of the account is proper 
enough as a guide to the district attorney in making out his case, but 
the postmaster and his bondsmen bave the constitutional right to a trial 
by jury, and to bave the allégations of fraud plainly specificd. More- 
over, thèse spécifications, if not self-evident, must be proven by compé- 
tent évidence, before a judgment can be rendered against the citizen 
which would deprive hini of his property. 

To condense in a few words the conclusions of the court; The post- 
master is presumcd to bave done his duty until the contrary is made to 
appear by the proof. The accounts of the postmaster, in the absence of 
the incriminatory letter of the postmaster gênerai, are fairly and honestly 
kept, and balance to a cent. That letter charges simply that the post- 
master "made a false return of business during the period from Oct. 
1, 1878, to June 30, 1885," without otlier notice to the postmaster, or 
other spécification of fraud. In conséquence, the postmaster gênerai 
arbitrarily assesses and adjudges a balance against the postmaster of 
$1,296.26. The district attornej' offers no proof to show that the post- 
master gênerai was right in his conclusions, and admits that there is 
notbing he can submit, either upon the face of the accounts or proof 
aliunde, to show the falsity and the fraud charged. He closes his case. 
To allow a verdict upon such a présentation, in the opinion of the court, 
would be to substitute assertion for proof in a judicial proceeding; to 
hold the plaintiff entitled to recover because the suit is brought; to ad- 
judge the défendant guilty of fraud because she is accused; and, in other 
words, to présume fraud in violation of the settled rule that it is never 
presumed; and to avoid ail the effect of that sovereign and beneficent 
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principle of the constitution conferring upon the défendants in such 
cases the right to trial by jury. Tlie jury is directed to return a verdict 
for the défendants. 



Norton et al. v. Cary et al. 
(Circuit Court, N. D. Illinois. July 23, 1889.1 

1. Patents for Invb:ntions — Anticipatiok — Paint-Cans. 

Patent No. 131,089, isaued September 3, 1872, to Horace Everett for an "im- 
proveraent in cans for paint, " the distinctive feature of which is a ring, sol- 
dered to the upper edge of the body of the can, with an upturned flange, the 
object of the ring being to stiffen the body of the can and to receive the 
cover. the flange of which is interloclied with the flange of the ring by the ap- 
plication of pressure, is net anticipated by a patent for an "improved paint- 
can," of which the distinctive feature is a cast-iron ring, tightly inserted in 
the top of the can, with an outward flange, over which the cover is folded. 

2. Same. 

■ Nor is it anticipated by a patent for a paint-can showing a breast attached 
to the top of the can with an upturned flange, but without the re-enforcing ring 
to strengthen the body of the can and allow it to be closed by pressure. 

3. Same. 

Patent No. 136,575 issued March 4, 1873, to Job A. Williams for an "im- 
provement in cans for oil and paint, " the invention in which is a solid breast 
consisting of a seamless ring of tin, soldered to the top of the can, with a 
flange turned inwardly for a short distance, and then turned upwards at the 
top, and an annulai groove below the top of the breast, over which a cover 
flts closely and may be beaded into the annular groove if desired, is antici- 
pated by a patent for a paint-can showing a breast attached to the top of the 
can, with an upturned flange, over which the cover flts. 

4. Same— CoMMON KnowijBdgb. 

Said patent No. 136,575 is also void from common knowledge, inasmuch aa 
it shows nothing but the top of a eau which, by being made seamless, allowa 
the can to be tightly closed with a seamless slip-cover. 
6. Same— Anticipation. 

The invention described in patent No. 298,018, issued May C, 1884, to Bdwin 
Norton for a "paint-can, " consists of an interior shoulder formed by turning 
a flange in at the top of the can, and folding over it a seamless ring, so that 
the shoulder is composed of three thicknesses of tin and solder. The seam- 
less ring has an upturned flange, which is folded with the flange of the can- 
head into a double seam, which rests on the shoulder, giving the can greatei 
strength. Hed that it was anticipated by the manufacture of a similar can 
by Walsh in 1882. 

In Eqnity. Bill for injunction. 

Bill in equity bj' Edwin Norton and others against William H. Cary 
and others, to restrain the infringement of certain patents. 
Munday, Evarts & Adcock, for complainants. 
Stout & Underwood, for défendants. 

Blodgett, J. This is a bill for an injunction and accounting by rea- 
son of the alleged infringement of patent No. 131,089, granted Septem- 
ber 3, 1872, to Horace Everett for an "improvement in cans for paint;' 
patent No. 136,576, granted March 4, 1873, to Job A. Williams for ai: 
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" improvement in cans for oil and paint," and patent No. 298 ,018, granted 
May 6, 1884, to Edwin Norton for a "paint-can." The invention in the 
Everett patent is described by the patentée in his spécifications as fol- 
io ws: 

"The object of my invention is a can se stiffened as to retain its shape in 
the absence of the cover, and, at the same time, constructed for the ready and 
Becure attachaient of the cover, and for the ready withdrawal of the entire 
contents. A ring, B, is soldered to the upper edge of the body. A, of the can, 
this ring serving the twofold purpose of stiffening the said body. A, and of 
receiving the cover, D, the flange e of which is interlocked with the flange/ 
of the ring, as shown in Tig. 2, by the application of pressure. * * * I 
rely upon the ring, B, as a means of stifîening the can and retaining it in 
shape, the ring being so narrow as to leave a large opening for the ready re- 
moval of the entire contents. After the paint has been deposited in the can 
the cover is litted over the flange of the ring, a suitable instrument is then 
applied, under pressure, to the top of the cover, at and near the edge of the 
same, until the flange /of the ring is contained within the folded and com- 
pressed flange e of the cover, the body of the can being so stiffened by the ring 
as to resist this pressure." 

The patent also contains a disclaimer in the following words: 

"I am aware that the can for vyhich letters patent were granted January 
29, 1867, to me as assignée of D. W. Pejjper, has an internal-flanged ring, to 
which, however, the flanged cover could not be secured witbout the aid of 
spécial rollers; whereas, in my improvement the cover is secured by direct 
pressure on the top of the same, the stiffening ring being so narrow, and its 
flange, as well as that of the cover, being so curved or bent, that this simple 
external pressure tends to compress and interlock the said flanges wlthout any- 
thing to resist the pressure except the sides of the can." 

The patent contains but one claim, which is: 

"A can, having at its upper edge a stiffening ring with a flange formed to 
be interlocked with the flange of the cover by direct pressure on the top only 
of the same, as set forth." 

The Williams patent is described by the patentée in his spécifications 
as foUows: 

"My invention consists of a can designed principally for holding paint, 
though it may be used with advantage for other materiâls or substances, as 
oil, fruit, etc. The object of my invention is to make a tight can, one which 
may be easily and cheaply constructed, and which will not leak at the seam. 
My improvement consists in providing asolid breast for the can, which is con- 
structed and applied as hereinafter fuUy described." 

The solid breast described in this patent consists of a seamless ring of 
tin, with an inwardl}' turned flange at the top, and an annular groove 
below the top of the breast. This solid or seamless section is firmly at- 
tached to the top of the can with solder. A seamless cap or cover for 
the can is also constructed, which fits closely over the breast or seanilesa 
ring, so that if made to fit close enough the can, so far as the top or 
cover is concerned, will be made air-tight, or tight enough for the pur- 
pose for which it is intended. Provision is also rnade in the patent for 
an annular groove below the top of the breast, into which, if desired, 
v.39p.no.ll— 35 
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the edge of the cover liiay be beaded or tucked. This patent contains 
but one claim, which is: 

"A solid seamless breast for cans, constructed and applied as shown, and 
made either with or without an annular groove, as desoribed." 

Patent Nô. 298,018 to Edwin Norton is described in the spécifications 
as folio ws: 

"This invention relates to paint and other cans, the heads or covers of 
which are double-seamed on after the can is fllled. In double-seaming heads 
on fllled cans no internai raandrel or support can of course be used, and there- 
fore the flanges of the head and body lorming the seam bave heretofore al ways 
been folded orturned outwardly, sothat thesearn, wliencompleted, lies on the 
oiitside wall of the can-body. * * * It is the object of the présent inven- 
tion to provide a can, the head of which may be double-seamed on after the 
can is fllled by folding the flanges of the head and body inwardly, so that the 
seam, when formed, will lie on top of the can, and wittiin the circumferential 
line of the can-body, and thus not interfère with the application of a slip-cover 
to tlie can. This resuit I accomplish by (and herein my invention consists) 
providing the can with an interior shoulder, against which the flanges of the 
seam may be folded, and which thus serves, so to speak, as an interior raan- 
drel or support in forming the seam. This interior shoulder I form by turn- 
ing a flange in at the top of the can-body and folding over it a seamless ring, 
so that the shoulder is composed of three thicknesses of tin and the solder 
uniting the same. The seamless ring has an upturned flange, which is folded 
with the flange of the can-head into the double seam. As in this invention 
the seam rests snugly on the shoulder, the seam and shoulder together give 
the can or its cover great strength and rigidity." 

The patent contains two claims, which are as folio ws: 

"(1) ïhe combination, with a can-body provided with an interior shoulder 
to support the seam while it is being formed, of a can-head, secured thereto 
by a double seam, folded inwardly, and resting upon said shoulder, substan- 
tially as specifled. (2) The combination of can-body. A, provided with in- 
turned flange, a, with seamless ring, B, folded over said flange, and can- 
head, C, having upturned flange, c, folded with said seamless ring inwardly 
into a double seam, substantially as specifled." 

The défenses set up are want of novelty as to each patent, and non-in- 
fringement. As to the Everett patent, No. 131,089, the patent granted 
to Horace Everett July 30, 1867, and the patent granted to Daniel W. 
Pepper, Jannary 29, 1867, are cited as anticipating this device. The 
Everett patent of July, 1867, is for an "improved paint-can," and shows 
a paint-can made of sheet-iron or tin, with a light cast-iron ring tightly 
inserted in the top of the can, said ring having a flange extending out- 
wardly, over which a tin cover, is bent or folded so as to close the can. 

Waiving ail question as to whether this patent shows a practical de- 
vice for eonstructing a can, on account of the increased expense of the 
cast-iron ring, I do not see that it meets the function of the ring shown 
in patent No. 131,089,,nor is it there for that purpose. In the Everett 
patent, now in suit, the tin ring, or reinforcement of a single additional 
strip of tin at the top of the can, reinforces or strengthens the can so far 
as to permit the cover to be double-seamed on, thereby effecting a tight 
closure of the can. This was not donc, or is not claimed to hâve been 
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dpne, în the ol.d Everett patent of 1867. The Pepper patent of January, 
1867, shows a breast attached tô the top of the can, with an Upturned 
fiange surrounding the opening, but no reinforcing ring of métal to 
strengthen the can-body, and allow of a closure by close seaming with a 
seaming tool. I do not, therefore, see, either by the oral testimony of 
experts, oi' by the patents cited, any clear anticipation of this patent as 
shown by the proofs. The Job A. Williams patent, No. 136,575, seems 
to me to be completely anticipated by the can described in the Pepper 
patent of January, 1867. This Pepper patent shows a solid or seamleSs 
can-breast attached to the top of the body of the can, with the flange ex- 
tending inwardly for a short distance, and then an upturned fiange with 
a cover, with a downturned seamless flange arranged to fit over the up- 
turned flange of the can-breast, so as to effect a tight closure of the can. 
But, aside from this anticipation, I think this patent should be held 
void from common knowledge, as it shows nothing but the top of a can 
which, by being made seamless, allows the can to be tightly closed by 
a seamless slip-eover. It had been for many years belbre the date of 
this patent the practice to close titi dinner-pails, or other tin utensils, 
more or less tightly with a slip-eover, It may hâve required more nicety 
of workmanship to hâve made this dinner-pail cover fit so closely to the 
body as to hâve made the pails air, water, or paint tight, but there does 
not seem to me any patentable difierence in making tliem tight from 
what there would hâve been to allow them to fit loosely, or fairly loosely, 
over the top of the pail. The ordhiarj' box for holding shoe-blai;king 
had been made for years before the date of this patent by turning up a 
seamless flange from an annular disk of tin for the body of the box, and 
constructing a cover in the same way with a downturned flange just large 
enough to fit closely over the outside of the body of the box, thereby 
closing the box, if need be or desired, to made it air or water tight. I 
am therefore of opinion that this Williams patent must be held void for 
want of novelty. 

Patent No. 298,018 to Edwin Norton is, as it seems to me, fully an- 
ticipated from the proofs in the case by the can manufactured by Walsh 
in 1882, which shows an interior shoulder against which the flanges of 
the seam maybe folded, and which serves as an interior mandrel or sup- 
port in forming the seam. The proof abundantly shows that Walsh 
made cans, as early as the spring of 1882, with an interior shoulder, 
which so stiS'ened the can as to forrn an interior mandrel or support for 
the body of the can in the seaming process, and which was closed by 
turning the seam inwardly instead of outwardly, or by pressure, as pro- 
vided in the Everett can of 1872. I think il may well be doubted 
whether there is any patentable invention in folding the seams of a can 
one way rather than another, but, if there is, certainly Walsh did it long 
before this inventer entered the field. 

Upon the question of infringement the défendants' can shows a stiffen- 
ing ring attached to the upper edge of the body of the can, with a flange 
formed and intended to be interlocked with the flange of the cover, but 
only differing from the Everett device in that the interlocking was not 
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to be obtained by direct pressure on the top of the can; but I am of 
opinion that the essential feature of the Everett device was the stiffening 
of the top of the can so as to àccomplish the closiiig of the can by seam- 
ing the cover to it, and with this view of the Evôvett patent I find the 
défendants infringe the first and only claim of that patent. The bill is 
therefore dismissed as to the Williams patent of March 4, 1873, and the 
Norton patent of May 6, 1884, and a decree may be prepared for an in- 
junction and accounting as to the Everett patent of September 3, 1872. 



Ide V. BalI; Engine Co. et al. 

[Circuit Court, JV. D. Illinois. July 32, 1889.) 

Patents for Inventions— Invention— Steam-Engiue Govbknors. 

Letters patent No 301,720, granted July 8, 1884, to Albert L. Ide, for a 
"steam-eugine governor, " describe, "in a fly-wheel governor, the combina- 
tion, with relatively movable parts, of a dash-pot. " Governors similar in ar- 
rangement of parts with dash-pots were used as early as 1880 and 1881 in 
Brooklyn, and Thompsonville, Conn., but they were attached to the driving 
shafts, instead of to the fly-wheel, as described in the patent. Held that, aa 
no new function was obtained by combining the governor and the fly-wheel, 
the change did not involve invention, and that the patent was void. 

In Equity. Bill for injunction and accounting. 

Offield & Towle, for coinplainant. 

J. K. Halleck and /. H. Raymond, for défendants. 

Blodgett, J, This is a bill in equity for an injunction and account- 
ing, by reason of the alleged infringement by défendants of letters pateni 
No. 301,720, granted July 8, 1884, to the complainant for a"steam-en- 
gine governor." The nature and scope of the invention covered by this 
patent and described by the patentée in his spécifications as follows: 

"ïhis invention relates to that elass of steam-engine governors known aa 
'fly-wheel governors,' and has for its primary object to provide means for 
holding the eccentric steadily in its proper poised position, in opposition to the 
tendency of certain extraneous forces which are calculated to disturb the tnove- 
ments of the valve, as sought to be deternalned by the balanced forces of 
weights and springs when the engine is in motion. To this end the inven- 
tion consists in the combination of a dash-pot with the governor and puUey, 
said dash-pot connected with a flxed and movable part, or wiLh two relatively 
or unequally movable parts; as, for example, with the extremity of a weight, 
lever, and the puUey hub. In this class of governors the position of the ec- 
centric is variably determined by the opposing and self-balancing forces ex- 
erted by the centripetally actiiig spring or springs, and the centrif ugally act- 
ing weight or weights connected with said springs; the intention being to 
hold the eccentric pérmanently in a certain poised position for a given speed 
of the wheel to which the governor is applied, and to vary the position of the 
eccentric exactly as the speed of sa,id wheel is varied. There are, liowever, 
certain temporarily acting causes of disturbance calculated to change the po- 
sition of the eccentric independently of the speed of the wheel, TÎie princi- 
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pal of thèse disturbing causes is the inertia of the reeiprocating parts, inelud- 
ing the eccentric and the parts actuated thereby ; and a seeondary cause is the 
gravity o£ the eccentric when not counter-balanced by sonie spécial devicefor 
the purpose. At a regularand very high speed of the governor wheel orpul- 
ley, thèse disturbing forces operate but slightly, owing to the moinentum of 
the weights, which serve toprevent theirdefleetionfrom a regular course; but 
at lower speeds than that at which the apparatus is adjusted to run, and par- 
ticuhirly in accelerating or retarding the engine, as in starting upor slowing 
down, thèse incideiitnl disturbing forces interfère niaterially with the valve 
action, and give an objectionable irregularity to the movements of the weights. 
In the case of an engine used for running a dynamo for electric lighting pur- 
poses, and subject to sudden and wide changes in réquisition of povver and 
speed, ti>e efEects of thedisturbancereferred to inanifest themselves also in the 
quality or intensity of the lights. A dash-pot constructed and attached to the 
apparatus in such maiiner as to prevent sudden movements of the weight le- 
vers orof theeccentricisfound in practice to whoUy overcome the def ects indi- 
cated, and to give a désirable steadiness and regularity to the movements of 
the movable parts of the governor, as well as accuracy and reliability to the 
cut-otï action of the valve. * * * ïhe cylinder of the dash-pot is fllled 
w'ith glycérine, or some other non-compressible liquid, preferably one that is 
also not congealable at a température to which the engine is likely to be ex- 
posed. By means of the dash-pot applied to the relatively movable and sta- 
tionary parts or to the unequally moving parts, as described, wide and sud- 
den radial movements of the weights, E, are prevented, and as a conséquence 
the governor vvill bave a steady and efficient action at ail speeds of the puUey 
or wheel to which said governor is applied. * * * By the term 'dash- 
pot ' in the appended claini I mean the device technioally known by that name, 
— usually couiprising a close cylinder, a piston having a passage through or 
around it, and a fluid conflned in the cylinder, as shown, or its équivalent." 

The patent bas but one claim, which is: 

"In a fly-wheel governor, the combination, with relatively movable parts, 
of a dash-pot, substuntially as described." 

The proof shows, without dispute, that as early as 1880, the Buckeye 
Manufacturing Company of Salem, Ohio, placed upon the driving shaft 
of their engines governors with weighted arms arranged to swing centrifu- 
gally, as the shaft revolved, so as to act upon the eccentric, and kept 
from svi'inging too readily by centripetal springs, — the arrangement and 
function ol'the movable and fixed parts ot the governor being substan- 
tially like the movable and fixed parts of the Ide governor, except that 
it had no dash-pot; the operative parts being held in place upon the shaft 
of the engine within a comparatively light shell or case, with radial arms 
extending Irom the shaft. One of thèse Buckeye engines was placed in 
what was known as the "Pacific E]evator,"or Dow's stores, in Brooklyn, 
in the state of New York, and its governor not securing such steadiness 
of motion in the engino as was desired, a dash-pot, in December, 1880, 
w-as put into the governor in substantially the manner shown by the dé- 
fendants lîxhibit B, in évidence in this case; the dash-pot in Exhibit B 
being attache:] to one of the swinging anus of the governor, and to a fixed 
part, so that its opération was essentialh^ the same as that of the dash- 
pot in the coiuplainant's patent. In July, 1881, governors similar in 
arrangement of parts and with dash-pots vvere put into the engines of the 
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Hartford Carpet Company at Thompsonville, Conn., and the engine of 
the Hartford Manilla Company at Burnside, Conn., and thèse goA'ernors, 
with dash-pots attàched, had continued in use on thèse engines up to the 
time the proofs weré taken in this case, and ail had proved effective in 
securing steadiness of action in the engines to which they were attàched, 
or, as the witnesses expressed it, preventing sudden and violent fluctua- 
tions of the governor. 1' The dash-pots attàched to thèse Buckeye gov- 
ernors were conneeted with a movable and fixed part of the governor in 
such a mannér as to beaccurately described by the spécifications of com- 
plainant's patent. In other words, the structure of thèse Buckeye gov- 
ernors, with the dash-pot added, was such as to make them a manifest 
and palpable infringement of the complainant's patent if they had been 
made and used after, instead of before, that patent. The only feature in 
which thèse Buckeye governors, with the dash-pot added, can be differ- 
ebtiated frora the complainant's patent, is that they were not placed in 
the fly-wheel of the engines to which they were attàched. Mr. Ide has 
taken this Brooklyn and Thompson ville governor out of the shell or disk 
in which it was placed by the agents of the Buckeye Company on the 
shaft, and attàched it to the hub and radial arms of the fly-wheel of bis 
engine, and the claim of bis patent is for putting this governor, with 
dash-pot, into the fly-wheel of the engine. The most he has done has 
been to fasten this old Brooklyn and Thompsonvillegovernorto the arms 
of the fly or balance wheel of bis engine, instead of leaving it on the 
driving shaft, where he found it; and the only question is, has he in- 
vented auything in doing this? I do not learn from the proof that any 
new function is obtained by the combination covered by this claim. 
The governor still performs the same function, and no other, that it did 
when fastened to the shaft by the shell and arms, as in the Brooklyn and 
Thompson ville governors; and the fly-wheel still performs the functions 
it did before the governor was brought into it. Their joint opération, 
when combined, is the sum, and only that, of their separate opération in 
the older machines. The patent, therefore, seems to me to come clearly 
within the rule in Reckendorfer v. Faber, 92 U. S. 354, and Pickering v. 
McCullough, 104 U. S. 310. It is true there may be some convenience 
in bringing thèse parts together and making a more compact machine, but 
that is a mère mechanical change, which does not rise into the real m of in- 
vention. As was said by Mr. Justice Matthews in the case last cited: 
"In the patentable combinations of old éléments, ail the constituents must 
80 enter intoit as that each qualifies every other. * * * It raust form either 
a new machine of a distinct character and function, or produce a resuit due 
to the joint co-operating action of ail the éléments. It is not a mère adding 
togetlier of separate contributions. " 

For thèse reasons I am of opinion that the patent is not valid, and that 
the bill should be dismissed for want of equity. 
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BusBY V. Ladd. 

{Circuit Court, N. D. California. July 33, 1889.) 

Patents for Inventions— Ikvbnttoiï. 

Where a welt of a double pièce of leather, inserted in a seam in such man- 
ner that the edges corne on the inside so as to require no trimming on the 
outside. the welt presenting a rounded appearance, has been for years used 
in gentlemcn's and ladies' saddlcs, in leather cushions, horse collars, leather 
bags, satchels, hand bags. ladies' réticules of varions kinds, and in the uppers 
of boots iind shoes, it reqaires no invention to transfer the same kind of welt 
to gloves. This is but a double use for analogous and aimilar purposes, and 
is not patentable. 

{Syllabus by the Court.) 

In Equity. 

Suit upon a patent in which the following is the claim: "The improve- 
ment in the manufacture of gloves, consisting of inserting a welt of a 
double pièce of the same material and color of the body, the edges of 
which come on the inside, M'herebj' a uniform color of welt and glove is 
maintained, and the necessity of trimming avoided, substantially as and 
for the purposes herein described." 

Langhorne cfc Miller, for plaintiff. 

A. P. Van Duzer and John L. Boorie, for défendant. 

Before Sawyee, Circuit Judge. 

Sawyer, J., (orally.) After a careful examination bf this case, in 
view of the state of the art disclpsed, and the décisions of the suprême 
court, I am unable to see that the claim covers a patentable object. The 
double-welted seam bas been used for a long time in various articles of 
gênerai use, as in gentlemen's saddles, ladies' saddies, leather cushions, 
horse collars, leather bags, satchels, hand bags, and ladies' réticules of 
various kinds. The file wrapper in the case, in évidence, itself, shows 
that there was a prior patent for the same thing in the uppers of boots 
and shoes. It requires no invention to transfer that seam from one of 
thèse articles to a glove. They are analogous and similar uses of the 
same thing, and the patent-office declined to grant a patent, at first, un- 
til the patentée inserted in the claim a welted double seam of the "same 
material and same color." It seems to me to be, only a double use of 
the seam. It is claimed that this is a patent for a process. Certainly 
the mère using the same material constitutes no élément of a process, and 
it requires no invention; nor is color a part of a process. The sélection 
of a particular color is merely the exercise of taste. The tendency of the 
décisions of the suprême court for some years bas been to limit the field 
of patentable objects, and the tendency still continues. Under the view 
I take of the case the bill must be dismissed, and it is so ordered. I will 
add, that, under the view taken, I do not find it necessary to détermine 
whether the double-welted seam had been before used in gloves. I am, 
however, disposed to think that a prior use in gloves has not been satis- 
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factorily shown. There is, as is usual in thèse cases, some vague and 
shadowy testimony of such use at Gloverville, and other places ip New 
York some 25 or 30 years ago, which for some reason was discontinued; 
but there is, also, much testimony by parties engaged in the business at 
those places at the time to the contrary. The évidence of such prior use 
in gloves is not very satisfactory, but it is unnecessary to pass absolutely 
upon that point. 



Eastman v. Chicago & N. W. Ry. Co. 

(Circuit Court, If. D. Illinois. July 22, 1889.) 

Patents for Inventions — Ikpkingembnts. 

Letters patent No. 314,170, issued MarchlT, 1885, to John P. Eastman, for a 
continuons mileage railroad ticket, claims a ticket consisting of "leaves or 
sheets bound together in book form, each having a number of mileage cou- 
pons, the leaves being connected at alteruate ends for tearing olî in a singie 
pièce the required number of single coupons for mileage traveled." The 
original application did not con tain the words "bound togelher in book form," 
but it was withdrawn, and another substituted. modified by the insertion of 
those words, and the patent was granted accordingly. The spécifications de- 
scribod the sheets as being disconnected at the sidea. but connected at the 
ends, and as having sufflcient marginonthe side for binding them into book 
or other convenient form. Défendant used a continuons ticket, consisting of 
coupons of one mile each, printed on a continuons strip of paper, one end 
being fastened to the lids of the cover, and the strip then being laid in alter- 
nate folds, like a pocket map. The lids of the cover were joined at the back, 
and closed by an elastic baud, so that the strip might be drawn out and cou- 
pons eut ofï on a metallic edge attached to the end of a lid. Ueld, that the 
flrst-named patent was limited to a ticket bound in book form, and was not 
infringed by merely attachlng one end of the strip to the cover 

Wed & Bond, for complainant. 
Geo. Payson, for défendant. 

Blodgett, J. This is"a bill for an injunction and accounting by rea- 
son of the alleged infringement of patent No. 314,170, granted March 
17, 1885, to complainant for a "continuous mileage ticket." The inven- 
tion covered by the patent is quite clearly and sufficiciitly described in 
the foIlov?ing extracts from the spécifications: 

"This invention relates to railway-tickets commonly known or termed 
•thousand-mile tickets,' and consisting of a number of small coupons or tick- 
ets, each representing mileage, usually bound in the form of a bouk. As siicii 
tickets are now issued a number of coupons for one mile e;ich are impressed 
or printed on a small sheet, the separate coupons being partially separated 
one from the other by means of a perl'orated mark or line, to facilitate tearing 
oiï, and a number of sheets containing such coupons — usually enough to rep- 
resent a thousand miles of travel — are bound together as a liook, to becarried 
by the person holding the ticket, and so that the number requiied to repre- 
sent the distance traveîed can be readily torn ofE by the conductor. It often 
happens that with the présent style of putting up thèse tickets the tearing off 
of a certain number leaves a single coupon, or two and three coupons, on a 
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page, to be torn ofï the next time the book is used; or a few coupons may be 
torn ofE from the next succeeding page, and thèse coupons, being small, are 
liable to be lost by the conductor or other party handling thera, causing con- 
sidérable trouble and Inconvenience in keeping a correct account of the sepa- 
rate coupons belonging to the ticket; and, w hère a number of such tickets 
are taken by the same conductor from différent books, the sheets, being sepa- 
rate one from the other, and being usually placed ail together, become mixed, 
réquiring considérable labor on the part of tlie conductor to get the separate 
sheets and pièces of the same ticket together in order tp turn thera in; and, 
again, with the présent style of thèse tickets, considérable trouble is experi- 
enced in keeping a correct statement of the last number torn off to connect 
with the flrst number next torn off, and so on. The object of this invention 
iâ to overcome the objections to this class of tickets, and hâve such tickets as 
[are] capable of being used as an ordinary single ticket; and its nature con- 
sista in providing such tickets on sheets connected together, to hâve any re- 
quiied number torn off without becomingdiscon)iected, and leaving those re- 
maining in the book also connected, ail as hereinafter more speciflcally de- 
scribed and pointed out in the claims. * * * Thèse sheets are discon- 
nected at the side, but are alteinately connected at theends; — that is, the flrst 
sheet is connected to the second at the bottom, the second to the third at the 
top, the third to the fourth at the bottom, the fourth to the fifth at the top, 
and so on, to the fuU number of sheets. * * * The length and width of 
the sheets are to be siifflcient for the size and number of coupons desired for 
each sheet, with a sufflcient margin on the side for binding the sheets for the 
required number of miles into the form of a book, or other form convenient 
to be handled hy the purchaser of the ticket and the conductor. * * * 
The sheets being In effect single sheets, and at the same time a continuons 
Sheet, it will be seen that the conductor, in tearing off a given number of cou- 
pons to represent the number of miles for which ihe ticket has been used, al- 
though he may tear through one, two, three, or more sheets, will remove the 
entire number torn olï in a single pièce, and the remaining coupons will com- 
mence with the next consécutive number, and beall united one to the other." 

The patent has but a single claim, which is: 

"A railroad ticket consisting of a séries of leaves or sheets, bound together 
in book form, each having a number of mileage coupons, the leaves being 
connected at alternate ends for tearing otî in a single pièce the required num- 
ber of single coupons for mileage traveled, substantially as described." 

The défenses set up are (1) that the patent is void for want of novelty; 
(2) that défendant does net infringe. 

The principal feature in ail the continuous mileage tickets in use 
seems, from the proof, to be an arrangement of coupons or strips, rep- 
resenting a séries of units of distance which the holder of the ticket is 
entitled to travel upon it, so that thèse coupons can be detached and re- 
tained by the conductor, and the ticket returned to the passenger as long 
as any coupons remain unused. The patent to William B. Shaddock, 
granted in April, 1881 , shows such a ticket, made up of a séries of leaves 
or pages of coupons bound together in book form, the coupons being 
easily detached by means of lines of perforations. It also appears from 
the proof in this case, and I think we may be said to know the same 
from common knowledge, that coupon tickets for a continuous journey, 
over several différent trausportation lines, were in gênerai use long be- 
fore the complainant's patent. For instance, a person could buy a ticket 
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«ntitling him to a passage from Chicago, 111., to Bangor, Me., wliich 
Would hâve, first, a coupon entitling hhn to passage from Chicago to 
Détroit over the Michigan Central Eailroad ; the next cotipon would take 
him from Détroit to Niagara Falls over the Great Western route, through 
Canada; the next, from Suspension Bridge to Albany; the next, from 
Albany to Boston; and perhaps the next, from Boston to his place of 
destination; or there might be still more coupons between Boston and 
the place of destination; and, as he passed over the successive links in 
his route, the conductors would detach the coupons representing said 
link. Thèse coupons were not bound together in book form, but were 
printed in consécutive order, from the starting to the termination of 
the journey, upon a ribbon or strip of paper, and the coupons could 
be readily folded each way, so as to be easily detached at the foldings. 
So that we may assume that it was old at the time Mr. Eastman entered 
the field to issue coupon tickets in a ribbon of continuous coupons, each 
coupon representing a portion of the route over which the holder was en- 
titled to pass, and each coupon to be detached by the conductor, as the 
holder passed over the route represented by said coupon. The défend- 
ant uses a continuous mileage ticket, consisting of coupons which repre- 
sent one mile each, printed upon a continuous strip or ribbon of paper, 
one end of which is fastened to one of the lids of the cover, and the strip 
then folded inalternate folds upon such cover lid, substantially after the 
manner in which long pocket maps are folded into a cover, so that they 
niay be unfolded and drawn eut at fuU length. The two lids of the 
cover, within which the strip is held, are joined at the back, and held 
close by an elastic band, near what would be the open end, so that the 
end of the strip can be drawn out from between the lids, and the requi- 
site number of coupons torn off across a metallic straight edge, which is 
attached to the end of one of the covers, the conditions of the ticket be- 
ing printed upon the inner side of one of the covers. 

The proof also shows that the original claim made by the complain- 
ant in his application for his patent was for "a railroad ticket consisting 
of a séries of leaves or sheets, each having a number of mileage coupons, 
and connected at alternate ends, for tearing off in a single pièce the re- 
quired number of single coupons for mileage traveled, substantially as de- 
rscribed." This claim was for some reason withdrawn by the complain- 
ant, and the words "bound together in book form," as they now appear 
in the claim, inserted, and the claim allowed with this modification. 
This amendment of his claim by the patentée clearly limited his patent 
to that construction of his ticket in which each leaf of his book is to be 
bound or fastened into the covers by one of its edges or sides in the man- 
ner in which the leaves of a book are bound into a cover. The mère 
fastening of one end of a map upon the inner face of one lid of the cover, 
and thén folding the map into alternate folds, does not make a binding 
of a séries of leaves in book form; as such expression is usually under- 
stood, but each leaf of the séries must be bound or fastened into the back 
of the book so that, if eut apart at the folds, they will still be held in 
the binding; in other words, a long strip of paper, one end of which is 
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fastened upon one lid of the cover, intended to embrace the whole strîp 
when folded in a séries of leaves, is not binding in book form, but is an 
old form of cover adopted, not only for holding maps, but, as the proof 
also shows, for pictures of views, where it is désirable to display a séries 
of pictures or views in a panoramie book form, like defendant's Exhibit 
"Souvenir of St. Louis." It is true each fold incloses what might be 
called two leaves, in the defendant's folded strip, but thèse leaves are 
not bound in book form by their edges or sides, so that, if eut apart at 
the folds, they would still be held in the binding, as would be true of 
the complainant's ticket. To my mind, the defendant's ticket much 
more nearly resembles the ticket shown in the patent granted to Barnum 
G. Arnold, in February, 1865, than it does the complainant's ticket. 
The Arnold patent shows a ticket-holder consisting of a metallic or cy- 
lindrical case or shell, about three-eighths of an inch in diameter, and 
two inches long, with a strip or séries of coupons wound upon a spindle 
to be inserted in the shell, and the end of the ticket drawn through a 
slot or opening in the shell, until the requisite number of coupons were 
brought outside the slot, when they were to be torn off across the metal- 
lic straight edge of the slot. This old device was public property before 
the complainant's patent was applied for, and, as it seems to me, the de- 
fendant bas more nearly appropriated the principle, form of construc- 
tion, and mode of opération shown in that patent than the principle and 
form of construction to which complainant has limited himself in his 
patent. It seems to me that if the Arnold patent was now in force the 
defendant's ticket would be a palpable infringement of it, as the defend- 
ant's cover, held together by an elastic band, would only be a substitute 
for Arnold's metallic shell or case, while the unfolding of defendant's 
ticket, as the free end is drawn from between the cover under the elastic 
band, would be équivalent to the unwinding of the roll from Arnold's 
spindle. Arnold also shows a flat or box-shaped case, where the cou- 
pon strip was evidently to be folded in and drawn out through a slot in 
the cover, substantially as defendant's ticket is to be drawn. Therefore, 
without assuming to pass upon the question of the validity of the claim 
of complainant's patent in the light of the state of the art at the time it 
was issued, I am fully convinced that the défendant does not infringe 
upon the device covered by that claim. The bill is therefore dismissed 
for want of equity. 
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McKay V. Smith et al. 

{Circuit Court, T). Massachusetts. August 3, 1889.) 

Patents for Inventions — Licbnse. 

It ia no défense to a suit against a licensee of a patented machine th.it the 
licensor bas Sold or leased similar macliines to otlier persons for a less priée, 
wlien thero was no stipulation in the license that he would not do bo. 

In Equity. 

Bill by Gordon McKay, trustée, to recover license fées for use of a pat- 
ented machine from Frank W. Smith and others. 
J. J. Myers, for complainant. 
P. E. Tucker and G. A. Taber, for défendants. 

CoLT, J. The complainant in this suit seeks to recover of the défend- 
ants certain license fces for the use of a machine known as the "McKay 
Sewing-Machine." The machine is for uniting the soles of boots and 
shoes to their vamps or uppers, and embodies in its construction several 
patents. The lease bears date January 23, 1878, and it terminated Sep- 
tember 6, 1887, or at the expiration of the youngest patent used in- the 
machine. McKay v. Mace, 23 Fed. Rep. 76. The plaintifF association 
issued many licenses of the same kind as that taken by the défendants. 
Upon the taking ont of a license a certain sum of money was paid, either 
by way of expenses for putting up the machine, or on account of its 
cost. By the terms of the license the licensee was to pay the sum of 10 
cents for each and every pair of shoes made by aid of the machine, or, 
instead thereof, he might purchase and afïix a certain stamp to each 
pair of shoes. The présent machine was originally licensed by the plain- 
tiff to Prichard, Smith & Go. In January, 1878, a new firm was formed, 
comprising the présent défendants, and subsequently the original lease 
was surrendered to the plaintifF, and a new one issued to the new firm. 
For this license, and some other machinery, the défendants paid $426 
to the old firm. 

Several défenses were set up in the answer, but at the présent hearing 
the main ground relied upoft is the éviction of the défendants by the acts 
of the plaintiff. The principal act complained of as constitutingan évic- 
tion is as follows: In the spring of 1881, for certain reasons which it is 
unnecessary to enter into, the McKay association, represented by the 
plaintiff, determined after August 14th of that year, to exact no more 
royalties for their machines, but to sell them to their licensees, or to 
strangers, for a gross sum of $350 for a new and $250 for an old ma- 
chine, which were about the same amounts the original lessees paid for 
the expenses incidental to setting up their machines. This was called a 
commutation of royalties. This course of action was determined upon 
after consultation between the plaintifF association and many of the lead- 
ing manufacturers who had licenses, and the proposition has been ac- 
cepted by most of the licensees. It is contended by the défendants that 
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this action on the part of the McKay association put strangers on a more 
advantageous footing than themselves with respect to the patents eov- 
ered by their license, because strangers could buy a machine upon the 
payment of the same su m which they originally paid, and use it withr 
out the payment of any royalty. The broad ground is taken that a 
licensor, independent of any express covenants in the license, has no right 
to do any act which will impair the licensee's enjoyment of the monop- 
oly granted by the license; that the licensee has a vested interest in the 
monopoly which the licensor is bound to respect, and, it raay he, to dé- 
fend , and that if the licensor does any act whereby the monopoly is in- 
juriously affected, such as granting other licenses for a less royalty, the 
licensee is relieved from the further payment of license fées under his 
license. 

I do not understand that the doctrine of éviction, as between licensor 
and licensee, has ever been pressed so far as this, and I find no case 
which supports the position of the défendants. It has been held that 
where a patent has been repealed, or where a licensee is enjoined from 
acting under a license at the suit of the owner of a senior patent, there 
is an éviction. Walk. Pat. § 807; Marsion v. Swett, 66 N. Y. 206, 82 
N. Y. 626; Iron Works y. Newhall, 34 Conn. 67. It was admitted by 
couusel for the plaintiff in Lawes v. Purser, 6 El. & Bl. 930, 932, that, 
if every one had publicly used the patented invention, that mightamount 
to an éviction, and Walker, in the section cited, says that an éviction 
will probably be held to occur wherever the patentée is defied by unli- 
censed persons so extensively and so successfully as to deprive the licen- 
sees of the benefit of his share in the exclusive right which it was sup- 
posed to secure. Whether the gênerai public use of a patented inven- 
tion, in the absence of any covenant in the lease that the licensor will 
prosecute infringers, amounts to an éviction, has not been, so far as I 
hâve been able to examine the cases, judicially determined; and, upon 
the facts before me in this case, it is not necessary to décide this ques- 
tion. The rule, however, is now well established that the mère invalid- 
ity of the patent is not a sufficient défense to the payment of royalties 
under a license, because the licensee may still continue to enjoy ail the 
benefits of a valid partent. Birdsallv. Perego, 6 Blatchf. 251; Marsh v. 
Dodge, 4 Hun, 278; Bartlett v. Holbrook, 1 Gray, 114; Marston v. Swett, 
66 N. Y. 206, 82 N. Y. 526. In White v. Lee, 14 Fed. Rep! 789, the 
défendant sought to resist an action for license fées on the ground that 
the patent was void. In his opinion in that case Judge Lowell care- 
fully reviews the authorities. His conclusion is that the mère invalid- 
ity of the patent is not a sufficient défense, but "that something corre- 
sponding to éviction must be proved if a licensee would défend against an 
action for royalties." In other words, it is not enough for a licensee to 
prove that the patent is void, but he must also show that he has been 
deprived of the benefits secured to him under his license. It would 
seem, therefore, from the cases, that éviction may be shown, where the 
pateiit has been repealed, or where the licensee has been enjoined from 
acting under the license at the suit of the owner of a senior patent, oi 
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where he can show that he has been deprived of thebenefits of hislicense 
ùnder a patent which is void. In thèse instances it may be said that 
the subject-matter of the contract has been in substance destroyed, and 
therefore the payment of royalties should cease. A license is the grant 
of a rîght to manufacture, use, or sell the thing patented, but, outsideof 
the terms of the contract, I do not see that there is any implied cove- 
nant that the licensor will protect the licensee in the full enjoyment of 
the monopoly. If a licensee, as in this case, enters into an agreement 
to pay royalties for the use of a patented machine, and attaches no such 
conditions to the contract as that the licensor will not license to others 
for a less royalty, or that the licensor will prosecute infringers, it is dif- 
ficult to discover upon what principle the licensor is bound by any such 
conditions. There is no implied covenant in a license that the licensor 
will protect the licensee against compétition. In the présent case more 
than 1,000 licenSes hâve been issùed to use the McKay machine. By 
so doing the licensor créâtes compétition. But it is not contended that 
this relieves the licensee from the payment of royalties; and with equal 
reason I think that a licensor may license others to use a patented ma- 
chine at a less price, in the absence. of any express agreement in the 
license, the same as a landlôrd maylease one store in a block for a less 
rental than another. It is a question of contract. Admitting that there 
is an analogy between the case of landlôrd and tenant and that of licensor 
ànd licensee under a patent, I do not see how that helps the défendants 
upon the facts before me in this suit. What was granted to the défend- 
ants was not the protection of the monopoly covered by the license, but 
the right to Use a machine which embodies certain patents. If they 
were deprived of the use of the machine by the act of the licensor, they 
might set up éviction, but they cànnot continue to use the machine and 
refuse to pay the royalty due under their' contract. When we begin to 
import inaplied covenants into a license the problem meets us of where 
wé are to bègin and where to endi,. Ûpon the theory of the défendants 
in this case, it would seeni that any act or omission on the part of a 
licensor which impairs the benëfit to be derived from the use of the pat- 
ents contaiûed in the license aniôunts to an éviction, and relieves the 
licensee from further payment of royalties, and at the same time allows 
him to go on andusp the patents. Such a doctrine as this, it seems to 
me, is manifestly uusound; and woiald lead to much confusion iû this 
iihportant bratich of the patent laW. The rule of caveat emptor should be 
invoked heré as elsewhere;'and,' if the licensee expects protection, the 
terms ànd the degrëe of such protection should form part of bis contract. 
it îs quite ConKnon iù licenses to proVîde that the licensor shall not grant 
future licenses for a less royalty; withoiit allowihg prier licensees the ben- 
éfit of ahy suéh réduction. In the présent case, there being no express 
Stipulation in the license that the complàinant should not lease or sell 
the machine to others for a lèss price, I think the défendants should ac- 
cOtint to the Coin pl^ihant for the anïount of unpaid royalties due under 
theit license upon'ihe shoes manufactured by them on the McKay ma- 
chine,' Decree for complàinant, ■ 
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The Augustine Kobbe. 

Révère Copper Co. et al. v. The Augustine Kobbe. 
(Uircmt Court, 8. D. Alabama. June 34, 1889.) 

1. Maritime Liens — Prioritibs. 

After return from a foreign voyage, a coasting trip for repairs and to earn 
freight on the way to the port of loading for abroad again is to be considered 
a voyage, when the contemplated foreign voyage is broken up by seizure of 
the vessel; and creditors on this domestic trip will be paid In fuU, although 
no funds will remain to satisfy those of the late foreign voyage. 

3. Evidence — Parol to Vary Writing. 

In a suit in admiralty by prior creditors to enforce their daims against a 
vessel, évidence is admissible of an agreement between master and charterer, 
not incorporated in the charter-party, to pay oiï prior liens. 

3. Maritime Liens — Priohities. 

Under the circumstances of this case, one chartering a vessel with knowl- 
edge of existing liens must, when the voyage is broken up, hâve bis damage 
by breach of charter subordinated to the earlier claims; but he will be allowed 
moneys advanced for the necessities of the vessel, and will be paid paripassu 
with thèse liens. 

4. Samb— Payments for Supplies. 

Payment at the reqnest of the master, just before her seizure, of a ship's 
draft for necessary supplies, furnished on an earlier foreign voyage, imports 
a maritime lien that will be satisfied out of the proceeds of her sale. 

5. Same. 

Supplies delivered in New York to an agent of the ship in a ship-yard at 
Jersey City give a gênerai maritime lien. 

6. Same — Repairs. 

When a ship purports to bail from a foreign port, and the carpenter is not 
Informed to the contrary, repairs, exchmively on her crédit, import a gênerai 
maritime lien, and the owner is estopped from setting up that she is a do- 
mestic vessel. 

In Admiralty. On appeal from district court. 37 Fed. Rep. 696, 
702. 

The Kobbe, after a voyage from Portland, Me., to South America, 
and return to Providence, R. I., was repaired at Jersey City for another 
South American voyage, and started for Pensacola to receive her out- 
ward cargo, calling at Mobile to deliver a Mobile cargo taken on at New 
York. While there, the master abandoned his proposed voyage to South 
America for one on more advantageous ternis to Great Britain, for the 
firm of Martin, Taylor & Co., of Mobile, whereupon sundry creditors 
seized the vessel, had her sold under order of the district court, and es- 
tablished their claims by suit in that court. The opinion of Toulmix, 
district jùdge, in the court below, as well as a full statement of the facts, 
will be found reported in the two cases of Tlie Kobbe, 37 Fed. Rep. 696, 
702. The only new facts elicited in the circuit court were that the cop- 
per purchased for the vessel from the Révère Company was delivered 
to the ship's agent in New York, and was there punched for her use be- 
fore being sent over to Jersey City to be put on her; and that the New 
Jersey carpenters, Gokey & Son, knew nothing of the ownership of the 
vessel except that a maritime register gave her as owned in New Eng- 
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land; that the name painted on the stem marked her as of Searsport, 
Me.; and that Alfred Conovér, the master, who contracted for the re- 
pairs, and whose wife now claims to own the vessel, and to réside in 
New Jersey, had at one time lived in Philadelphia. The appeal was ar- 
gued for two da,ys before Mr. Circuit Justice Lamab and Mr. Circuit 
Judge Pardee. The opinion hère reported was filed by the court rather 
as an explanation of the decree rendered than as an exhaustive opinion. 
Under the facts, the court did not find it necessary to pass on the rela- 
tive rank of statutory and ma,ritime liens. Part of the money allowed 
Edwards and Martin, Taylor & Co. was, in fact, advanced by them to 
pay off stevedores, who are given a lien by the Alabaraa statute, and 
the decree ranks thèse claims as equal to maritime claims, although the 
opinion is silent on the point. The decree rendered was in thèse words: 

"This cause came on to be heatd on the appeal of the Révère Gopper Com- 
pany, William Gokey & Son, John S. Adamson, and J. R. Edwards, libelants 
and petitioners in the case, and was argued, whereupon, and it appearing that 
in the district court the said bark Augnstine Kobbe was sold by the order of 
court, and the proceeds thereof, $6,350, paid into court, of which sum has 
been paid and distributed in the court below the costs of the sale, and the costs 
of the district court, the seamen's wages, and bills for pilotage and tovvage, 
amounting to some $1,746.40, which leaves in the registry of this court, to be 
distributed, under the decree to be herein rendered, among the several libelants 
having liens, the sum of $4,603.60, it is ordered, adjudged, and decreed that 
the following named claims and liens, incurred in the port of Mobile, and on 
the last voyage of the said Augiistifie Kobbe, to-wit, from the port of Provi- 
dence, E. I., via New York, tothe portof Mobile, be pa\d prô rata outof said 
fund, after ail the costs of this court shall be taxed by the clerk, and paid, to- 
wit: to Martin, Taylor & Co., the sumof $993; to Joseph R. Edwards, the 
surn of $560.74; to Charles A. Leanman, the sumof $61.90; to L. P. Waganer, 
the sum of $34.70; to John Boyee, the sum of $15.30; to Baker, Carver & Co., 
the sum of $505.25; to William Gokey & Son, the sum of $1,818.28; to Ke- 
yere Copper Co., the sum of $998.80, .The remaining claims and liens, to- 
gether with the claim of Richard Doughty, mortgagee, it is not necessary to 
rank and order paid, because they are postpoiied to the aforesaid claims, and 
thereare nofunds in court arising out of the sale of the said bark Augnstine 
Kobbe to pay any part of them. 

"June 21, 1889. [Signed] "L. Q. C. Lamar, Circuit Justice. 

[Signed] "Doî{ A. Pardee, Circuit Judge." 

G. L. & H. T. Smith, for Révère Copper Company and Baker & Car- 
ver. 

Hamiltons & Gaillard, for Steelman e< al., sailors, and for sundry peti- 
tioners. 

D. 0. & W. S. Anderson axid Hamiltons & Gaillard, for Gokey & Son. 

Pillans, Torrcy & Hanaw, for Martin, Taylor & Co. 

/. L. & T. H. Smith, for Edwards and Doughty. 

R.Inge Smith, for Adamson and Gladding & Braley. 

Peb Curiam'. For the information of proctors and parties we gîve 
the following explanation of the decree handed down in this case: The 
funds in court are not suffi cient to pay the conceded maritime liens in 
the case. For the purposes of determining priority, we hâve considered 
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that the last voyage was from the port of Providence, R. I. , via New 
York, to the port of Mobile. Whether the tripfrom Portland, Me., to 
South America, and thence back to Providence, R. I., should be con- 
sidered one or two voyages is immaterial. We think that the liens upon 
this last voyage are entitled to be paid in préférence to those incurred on 
prior voyages. Martin, Taylor & Co., in Mobile, had knowledge of the 
liens which existed to a large amount against the Kobbe. There is évi- 
dence, which' we think admissible, to show that Martin, Taylor & Co. 
agreed to advance the necessary sums to pay otF or postpone those liens, 
so that the ship could make the voyage as contracted with Martin, Tay- 
lor & Co. Whether this contract was made or not we deem iraniaterial, 
because, with the knowledge Martin, Taylor & Co. had, they had no 
right to make a charter which, if the vessel should be seized, would fur- 
ther incumber her with large damages, growing out of the failure to com- 
ply with the charter-party. We think that Martin, Taylor & Co. should 
be allowed only the amounts advanced by them to the Kobbe for the ne- 
cessities of the ship, and that any claim they may hâve for damages 
growing out of the breaking up of the voyage and the failure to com- 
ply with the charter-party should be postponed until valid liens are 
paid. As to the claim of Joseph R. Edwards, we allow him the amounts 
advanced by him for the necessities oi the ship in the port of Mobile. 
Thedebt to L. P. Wright & Co., which was paid by the said Edwards 
at the request of the niaster, imported a lien upon the ship, for which 
a. seizure could hâve been made, and was threatened. We think that 
for such advance Mr. Edwards is entitled to the regular maritime lien 
for necessary supplies furnished a ship in foreign ports. The copper 
furnished by the Révère Copper Company for the Kobbe was furnished 
in the port of New York, and to a vessel registered in Searsport, Me., 
and holding out Searsport, Me., as her home port, although then lying 
in the w'aters of New Jersey, and belonging to a party then living in New 
Jersey. We consider the copper as furnished in the port of New York 
on the crédit of the ship. The bill of William Gokey & Scm is for sup- 
plies and repairs furnished in Jersey City to a vessel registered in Sears- 
port, Me., having painted on her stem, as required by the act of con- 
gress, "Augustine Kobbe, Searsport, Maine." She was thus held out 
by her owner as of Searsport, Me. Gokey & Son were not apprised, 
as the évidence clearly shows, of the fact that the résidence of the owner 
was in New Jersey. The owner, therefore, is estopped from claiming 
other than Searsport, Me., as the home port, and we think, and so dé- 
cide, that Searsport, Me., was, in the particular circumstances of this 
case as to him and the dther parties interested, the home portof the ves- 
sel; that the crédit fOr thèse supplies and repairs was given exclusively 
to the ship, and tfithout any référence to the crédit of the owner, and, 
therefore, that the claim imports a maritime lien upon the ship. 
v.SQl-.no.ll— 36 
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Stevens V. N4.VIGAZ10NE Générale Italiana. 
{Bistriei Court, B. D. Mw York. August 10, 1889.. , 

1. Shipping— Damage to Frbight. 

A bill of lading exempting the vessel owners from liability for "damage 
done by Termin" doès nbt éxonerate them from responsibility for injuries by 
rats, resulting from their négligence in omitting to fumigate the ship before 
loâding, and the burden of proving that the injuries were not the resuit of 
such négligence is on the owners. 

2. Samb. 

Nor will a further clause, exempting the owners from liability for any fault 
of the offleers or crew in the rnanagement of the ship, relieve them, as only 
mismanagement while the goods are on board is intended to be covered 
tliereby, and not négligence occurring before the freight is placed in the cus- 
tody of the master and mariners. 

3. Same — Beshipment. 

It is immaterial that the bill of lading was executed before the neglect to 
fumigate the ahip occurred, or that it was executed upon the delivery of the 
goods to a vessel other than the one in which the damage occurred; it being 
contemplated by the bill of lading that the goods should be transhipped in a 
différent vessel from that in which the voyage began. 

In Admiralty. Libel for damages. 

Julian B. Shope, (Chas. Stewart Davison, of counsel,) for libelant. 

Ullo, Ruebsmnen & Hiobbe, (Lorenzo Ullo, of counsel,) for respondent. 

Benedict, J. This is an action brought against the owners of the Ital- 
ian steam-ship Independente to recover for damage caused by rats to cer- 
tain goods shipped in Shanghai, on board the steamer Gilslai:d, for trans- 
portation to New York. According to provisions in the bill of lading, 
the goods were transported in the Gilsland from Shanghai to Hong Kong. 
From Hong Kong they were transported to Palermo, in the kingdom of 
Italy; as is understood in some other steamer belonging to the respond- 
ents. At Palermo the goods were reshipped on the steamer Independente, 
owned by the respondents, and in her transported to New York. Upon 
deliverj' in New York, or shortly thereafter, the goods were found to be 
damaged by rats, and also by sea-water. It 3s the damage by rats alone 
which is involved in this case, the other damage having been paid by 
the underwriters. 

There is no direct proof in the case to show when the damage by rats 
occurred, but, inasmuch as the bill of lading given in Shanghai described 
the goods as "shipped in good order," the presumption is that the dam- 
age occurred on the Independente during the voyage from Palermo to 
New York. The question in the case is whether, under the bill of lading 
sued on, the pwriers pf the Independente are liable forrdamage by rats 
occurring on her voyage from Palermo to New York. Several stipula- 
tions in' the bill of lading are relied upon by the respondents as exempt- 
ing them from liability. One of thèse stipulations is"damage by vermin 
excepted." This exemption covers damage by rats. But such an ex- 
ception, as was decided by Mr. Justice Blatchfoed in the case of The 
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Isahdla, S Ben. 139, does not avail to relieve the ship-owner in a case 
where, as is thé fact hère, "no évidence is given to show any care or pré- 
caution taken to guard against damage by rats." According to the dé- 
cision referred to, and which should be foUowed hère, the fact of damage 
by rats is to be regarded as prima facie évidence of négligence, in the ab- 
sence of àny explanation or proof of care. The liability of the respond- 
ents for the damage in question is undoubted, therefore, unless they are 
relieved there'rom by another stipulation in the bill of lading, which is 
asfollows: "Damage or loss * * * from any act, neglect, or default 
of the pilot, master, or mariners in the navigation or management of the 
ship * * * excepted." This is an express stipulation confined bj^ 
its terms to liability for négligent acts or omissions on the part of the 
pilot, or of the master, or of the mariners of the ship, occurring in the 
navigation or management of the ship; and, as it seems to me, by neces- 
sary implication Confined to acts or omissions occurring while the goods 
are on board the ship, where they are, in a certain sensé, in the custody 
or under the control of the master, pilot, and mariners of the ship, It 
camaot, in my opinion, be held to exempt the ship-owners from négli- 
gent acts or omissions which, although they may affeet goods thereafter 
shipped, occur before the goods are by shipment placed in the custody 
of the master, pilot, or mariners of the ship. If this be the proper un- 
derstanding of the exception in question, it has no efi'ect to relieve the 
ship-owners from liability for the neglect which caused the damage in 
question, namely, the neglect to fumigate the ship; for fumigation must 
always be performed prier to the shipment of cargo. 

In the case of Steel v. Steam-Ship Co., L. R. 3 App. Cas. 72, a clause 
similar in many respects to the one under considération was held by the 
English courts ineffective to exempt the ship for neglect occurring prier 
to the exécution of the bill of lading, and the principle of the décision 
seems applicable to the présent case, although this bill of lading was 
signed in Shanghai, and the neglect to fumigate the Independente oc- 
curred subsequently in Palermo ; for the bill of lading contemplated a 
reshipment of the goods at Palermo into a différent ship from that in 
■which they were shipped in Shanghai, and for a distinct voyage. The 
contract provided for several distinct voyages in différent ships, and, 
although a single bill of lading was issued, the légal effect, so far as the 
exceptive clauses are concerned, is the same as if a Separate bill of lading 
had been issued upon each shipment of the goods upon a différent ship 
for a différent voyage. My conclusion, therefore, is that, notwithstand- 
ing the exceptions in the bill of lading, the respondent is liable for the 
damage by rats discovered upon the landing of the goods from the Inde- 
pendente in New York. In arriving at this conclusion I hâve not con- 
sidered the effect of the Italian law. The bill of lading states that ail 
"gênerai averages arising on the voyage are to be settled at Genoa." This 
clause has not been insisted upon in the brief, doubtless for the reason 
that the goods never went to Genoa; that so far as appears none of the 
parties réside in Genoa; that Genoa was not touched at in any of the voy- 
ages; that the clause is limited in terms to "gênerai averages;" and that 



664 , , FEDERAL EEPOBTEK, Vol. 39, 

there is no proof given to show that the Italian law differs from our law. 
The law governing this contract I hâve supposed to be the law of Eng- 
land, as the contract was made in Shanghai, a port conceded in this case 
to be a port sxibject for the purposes of commerce and navigation to Kn- 
gJish law; and the law of England applicable to the, case is deemed 
gimilar to theJaw of the United States, with the single exception proved, 
namely, that the law of the British Empire pexmits carriers to exempt 
themselves. by exprers contract from responsibility for losses occasioned 
by the négligence of their servants, — an exception not important under 
the construction hère given to the contract. 

The further point was made at the trial, but not in the brief, that the 
damage in question niight hâve been caused in a warehouse in Hong 
Kong, where, according to the Mil of lading, the ship had liberty to land 
and store thegoods at shippers' risk, to await the arrivai there of the first 
available Connecting steamer. As to this it is sufficient to say that, for ail 
that appears, the goods may bave been transhipped directly to a Connect- 
ing steamer at Hong Kong, without going into warehouse. If the goods 
were put in store at Hong Kong, it was incumbent on the claimant to 
prove it. I observe in the brief the point made that the damage in 
question was not discovered until some days after the goods had been 
landed from the ship in New York, and that, inasmuch as rats may bave 
eaten the baies after they were discharged, proof that the goods were 
damaged by rats when landed is necessary before the libelant can recover. 
This point did not attract my attention at the trial, and, as the respond- 
ent is of course not liable for rat damage done after delivery, leave is 
given to either party to take proofs upon the référence as to the existence 
of rat damage when the goods were delivered, and the damage reported 
will be limited to damage by rats appearing to hâve occurred prior to 
the delivery of the goods in New York. 

The conclusion I hâve arrived at renders it unnecessary to considei 
the interesting proposition argued in behalf of the libelants, that an ex- 
ception such as this bill of lading contains, being held by the courts of 
the United States to be contrary to public policy, should never be en- 
forced by the courts of the United States upon grounds of comity, because 
comity yields when the law of the foreign state conflicts with a rule of 
the forum based upon public policy. Let a decree be entered in favoi 
of the libelant, with an order of référence to ascertain the amount of 
damage by rats to the libelant's goods. 
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Black v. Southern Pac. R. Co. 
(Circuit Court, N. D. California. July 39, 1889.") 

1. ShIPPIKG— LiABILITT OF VeSSEL FOR ToRT— LiMITING LiABILITT — PrOCBED- 

iNG Exclusive. 

Proceedings of the United States district court, under admiralty rule 54, 
United States suprême court, and sections 4283-4285, Rev. St., the act of 
cougress of June 26, 1884. and section 4389, Rev St., as amended by act of 
June 19, 1886, to limit the liability of ship-owners for loss or damages to per- 
sons or goods, supersede ail other actions and suits for the same damages 
in the state or national courts, upon the matters being properly presented 
therein. 

3. Same. 

In the nature ot the case, where the jurisdiction of the district court has 
attached, it is exclusive. 

3. Same— Time of Filing Pétition— Rule 54, 

The pétition or libel may be filed in the district court before, as well as 
after, suit commenced to recover damages. 

{Syllabus by the Covrt.) 

At Law. Motion to stay proceedings and strike the case from the cal- 
endar. 

The steamer Julia was a duly enrolled and licensed vessel, under the 
hiws of the United States, for the eoasting trade, and was employed, in 
connection with the raiiroad of the Southern Pacific Company, as a part 
of its continuous Une of overland transportation between the state of Cal- 
ifornia and other states, in the business of commerce and navigation, and 
in navigating between Vallejo Junction, in the county of Contra Costa, 
across the straits of Carquinez, to South Vallejo, in Solano county, in the 
state of California, upon tide waters, and within the admiralty jurisdic- 
tion of the United States. On February 27, 1888, as she was leaving 
her dock at South Vallejo for Vallejo Junction, with a considérable num- 
ber of passengers, but without cargo, her boilers exploded, in conséquence 
of which about 30 passengers lost their lives, and S-others were injured; 
and the steamer was so largely damaged that she was beached at Souih 
Vallejo. The Central Pacific Raiiroad Company as owner, and the South- 
ern Pacific Company as lessee, in pursuance of admiralty rule 54, there- 
upon filed a pétition in the United States district court for the Northern 
district of California, stating the foregoing and other necessary facts; 
that suits were about to be commenced against them by the heirs and 
représentatives of the parties killed, and by parties injured, for snms 
largely in excess of the value of the interest of the petitioners in the ves- 
sel and freight; and prayed that they niight be declared entitled to the 
benefit of the act of congress as expressed in sections 4283, 4284, and 
4285 of the Revised Statutes of the United States, and of an act passed 
June 26, 1884, and particularly section 18 of said act; also the benefit 
of section 4289, Rev. St., as amended by an act passed June 19, 1886. 
They also asked that they luight be permitted to convey ail their interest 
in said steamer and freight to a trustée to be named by the court, for the 
benefit of the parties injured, and the heirs and représentatives of those 
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killed, and that they might be discharged from further liability in the 
premises. The court rendered a decree appointing a trustée, and author- 
izing a conveyance for the benefit of the heirs of those killed and the par- 
ties injured, and the conveyance waa made in pursuance of the order. 
After the filing of the said pétition the plaintiff commenced this suit to 
recover $50,000 for injuries alleged to hâve been sustained by the ex- 
plosion on said steamer Julia,; whereupon the défendant presented to 
this court a certified copy of the pétition, and said decree of the district 
court, entered thereon, and on affidavits stating the facts, moved that the 
proceedings in this case be suspended, and the case stricken from the 
calendar. 

Benj. Morgan, for plaintiflF. 

T. I. Bergin, for défendants. 

Before Sawybe, Circuit Judge. 

Sawyer, J., (orally.) This is an action to recover damages for inju- 
ries sustained bj'' the explosion of the boilers on the steamer Julia. After 
the explosion, and a few days before the commencement of this suit, the 
Southern Pacific Company, and thé Central Pacific Railroad Company, 
filed a pétition in the United States district court stating the facts about 
the explosion, and the number of persons that were injured and killed, 
and ofïered to surrender the vessel, and alltheir interest in it, and asking 
to be allowed the advantages provided under the statutes of the United 
States in such caSes. The district court rendered a decree after monition, 
accepting the propérty, and appointing a trustée, to whom they cOnveyed. 
it in pursuance' of the ofter in the pétition, and decree entered thereon. 
A few dayS after that, the plaintiff, Black, commenced this suit for $50,- 
000, damages for injuriés sustained by the explosion. This is a motion 
to stay proceedings, and strike the case from the calendar. More prop- 
erly it should hâve been in terms to dismiss the case, the district court 
having jurisdiction of the entire subject-matter of this suit as well as of 
the surrender of the vessel, to distribute the proceeds under the statute, 
ând detetermine whether the^company should be exempted from any 
further payment after the Surrender ôf the vessel thus made or not. In 
the case of Steaviship Go. v. Manufdcturing Co., 109 U. S. 578, 3 Sup. Ct. 
Rep. 379, 617, the United States suprême court held that the district 
court having acquired jurisdiction, its jurisdiction so acquired is, in the 
nature of the casé, exclusive, and it is the duty of ail other courts to 
whosé attention the matter is properly brought to suspend proceedings, 
dismiss the suit, and refer the whole matter to the district court. That 
was affirmed in the case of Butler v.. Steamship Co., 9 Sup. Ct. Rep. 612. 

The plaintiff opposes this motion on the ground that under rule 54 of 
the United States suprême court iri admiralty relating to thèse matters, 
iriferentially, the company are only àuthorized to file their pétition in the 
district éoUït aftér a suit bas been commenced. The form of the rule iS 
a little ambiguôus it is true. It is that a pétition or a libel may be filed 
in the district court after the suit bas been commenced, but it does not 
say anythin^' about filing it before suit commenced. In the case of Ex 
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■'parte Slaykya, 105 U. S. 451, the suprême court held that under this i-ule 
a pétition may be filed before, as well as after, the commencement pf the 
suit, so that the suprême court has construed its own rule, adversely to 
the position taken by the plaintiff. The défendant has filed a copy of 
the pétition in the district court, and of the decree upon ît, and there is 
no dispute as to its correctness except that the decree has been modified 
by striking out the injunction. The remainder of the decree remains as 
it was. When brought to the attention of this court, its duty , is, according 
to the décisions of the suprême court, to suspend ail proceedings in the 
case. The suprême court of the United States says that the suit should 
be dismissed. The motion' hère, in form, is, to suspend ail further pro- 
ceedings in the case, and to strike the case frora the calendar. I do not 
know exactly what is meant by striking the case from the calendar, other- 
wise than dismissing it. We are not in the habit of striking cases from 
the calendar until they are disposed of, because inconvenience may resuit 
therefrom many years afterwards. The proceedings will be suspended, 
and I think, the suit may as well be dismissed. If counsel, however, 
think that is not proper, I will leave them to move to amend in that par- 
ticular. Let the proceedings be suspended, and the suit dismissed. 
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BoYES et al. v. The Avoca. Wells et al. v. Same. Elus et al. v. 
Same. Beiggs et al. v. Same. 

! District Court, E. D. New York. July 13, 1889.) 

1. Salv AGE— Compensation. 

A fire broke out on a steamer lying on the north side ot an oil-dock in the 
East river, which spread to the pier, and immediately afterwards to the bark 
A., which was lying on the south side of the pier, with nearly 10,000 barrels 
of oil àboard. Almost as soon as the flre broke out it was discovered by the 
tug A. E. C, which, with ail the speed possible, made for the flre. Arrlving 
at the burning pier, the tug took hold of the bark, hauled her into the stream, 
where she was anchored, and then the orew of the tug boarded the bark, and 
aided the latter's crew in extinguishing the fire. The time occupied in tow- 
ing out the bark was about 20 minutes. The flre was wholly extinguished in 
an hour and three-qoarters. The A. E. C. was the only tug able at the time 
to assist the bark. The latter and her cargo were worth some |70,000. Held, 
that the tug should' rècover |5,000 salvage. 

8. Same— TJnnbcèssart Aid. 

After the bark had been towed into the stream and anchored, and While the 
crews of the bark and the tug were engaged in extinguishing the fire, two 
other tugs came along-sîde to assist. Held, that the flre WoUld hâve been ex- 
tinguished without their assistance; that what little aid they rendered was 
not needed; and that they were not entitled to salvage compensation. 

iReported by^ Edward G. Benedict, Esq., of the New Yqrk bar. 
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In A<îii^î''alty. 

Actions by James EUis and otheVs, Jonathan H. Wells and others, as 
ownerâ and crew of the steam-tug Alice E. Crew, and Alison Briggs and 
othere, and Charles W. Boyes and others, as owners of the steam-tugs 
Arrow and Excelsior against the bark Avoca, to recover salvage compen- 
sation fdr services rendered in extinguishing and protecting from fire. 

George W. Dease, for libelants EDis et al. 

Wing, Shoudy de Putnam, for libelants Wells et al. 

Âlexander (k Ash, for libelants Briggs et al. 

Wilcox, Adams & Macklin, for libelants Boyes et al. 

William A. Walker, for claimants. 

Benedict, J. Thèse actions are to recover salvage compensation for 
services rendered to the bark Avoca on the occasion of a fire at the oil- 
docks on the llth day of October, 1888. They were tried together, and 
may be disposed of together. 

At a little after 5 o'clock in the morning of the llth day of October, 
1888, a fire broke ont on the steamer Hafis, lying on the upper side of 
the pierat the foot of North Eleventh street, on which pier was a shed used 
for storing petroleum oil, in which at the time there were 30 barrels of 
refined oil, and upon which was a pipe-line, used for the purpose of car- 
rying petroleum in bulk into tanks upon ships lying at the pier. On 
the south side of the pier lay the bark Avoca, her foremast boing about 
abreast of the shed upon the pier. The Avoca had taken on board some 
9,600 barrels of refined petroleum oil, and at the time the fire broke out 
lay, fast to the pier, having 4 barrels of oil upon the deck, and her hold 
nearly full of refined oil in barrels. A few moments after the fire was 
discovered the bark caught fire from the blazing shed. The fire was 
from the beginning rapid. and dangerous, and there was no possibility 
of aid from the shore. Almost at the time the fire broke out it was dis- 
covered by the pilot of the Alice E. Crew, a steam-tug, then on the other 
side of the river, about a mile and a half distant. He at once made for 
the fire, signaling his engineer to give the tug ail the speed possible. 
Arriving at the burnnig pier, the tug at once proceeded to give a line to 
those on board the bark, and to haul her into the stream, the sails of 
the bark and her bulwarks being at the time ablaze. The slip was about 
100 feet wide, and in towing out the bark came in contact with a vessel 
on the other side of the slip, from which she was speedily extricated, 
and then taken to an anchorage near a reef in the river at that point. 
As soon as the bark was anchored the crew of the, tug boarded her, and 
assisted the master and crew in extinguishing the fire. This was accom- 
plished without difBculty by the use of buckets and the tug's hose. Tlie 
damage done to the bark by the fire was the loss of some sails, the jih- 
boom, some feet of hor bulwarks, and some of her deck plank. Her re- 
pairs cost $1,280. The time occupied in towing the bark out to the 
place of anchorage did not exceed 20 minutes. The fire on board the 
bark was wholly extinguished in the course of an hoiir and threé-quarters. 
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When the bark was anchored she was in danger of striking the reef when 
the tide changed. She was therefore held away from that by the tug, 
so that she did not strike. After the fire was out, the tug took the mate 
of the bark — the master being absent — down to his owners in New York, 
leaving him there about 10 o'clock in the morning. The value of the 
bark was $35,000, less $1,280, the cost of repairs. The value of the 
cargo was $36,760. While the bark was at anchor, and the crew of the 
bark engagea with the crew of the Alice E. Crew in extinguishing the 
fire upon the bark, the steam-tug Arrow and also the steam-tug Excel- 
sior came along-side the bark, and now claim to bave rendered services 
in extinguishing the tire on the bark, for which they also demand sal- 
vage compensation. It is not to be doubted that the services rendered 
by the Alice E. Crew on this occasion were salvage services of an impor- 
tant character. Had it not been for the timely présence of the Alice E. 
Crew, the proofs render it certain that the bark and her cargo would hâve 
been wholly destroyed, as were other vessels, by the same fire. The 
services so rendered were promptly rendered, to a vessel in great distress. 
They were voluntary, and they resulted in saving the vessel and her 
cargo from destruction. An effort bas been made on the part of the 
claimants to maintain that in the absence of the Alice E. Crew, the bark 
would bave drifted in the ebb-tide away from the pier, and might bave 
escaped destruction. I cannot believe that such would bave been the 
fact. My opinion is that, in the absence of aid from some tug, the bark 
would bave burned up. It bas also been contended that the bark might 
hâve been saved by the tug Emperor, a tug that arrived at the pier at 
about the same time as the Alice E. Crew. But the proof is clear that 
the Emperor devoted herself to the steam-ship Hafis, and in the taking 
ofi' her rnen from the end of the pier, and would not bave been able to 
assist the bark at the same time. The fact is that, owing to the inten- 
sity of the fire, and the exposed position of the bark, no tug except 
the Alice E. Crew was présent in time to afford any valuable assist- 
ance to the bark. The services, however, were of short duration, and 
involved no spécial skill or hazard to the f^alvors. The case is that of 
some $70,000 worth of property saved from total loss by the timely aid 
of the only tug able to render any assistance. Such a case calls for a 
libéral award. In my opinion the tug should recover for her services on 
this occasion the sum of $5,000. In regard to the services rendered by 
the Arrow and the Excelsior, in my opinion neither of those vessels aie 
entitled to salvage compensation. Their services were not needed. The 
Alice E. Crew was along-side the bark, and her crew and the crew of the 
bark were engaged in putting out the fire, and it would bave been ex- 
tinguished without any aid from the Arrow or the Excelsior. The lit- 
tle aid that they did render was not required, and I am unable to award 
to them any compensation therefor. The libel in the case of Briggs 
raust therefore be disraissed, but without costs, and the libel of Boyes 
must also be dismissed, but without costs. In the other two cases, 
which are one for the owners and the other for the crew of the Alice E. 
Crew, a decree against the bark and her cargo will be rendered for the 
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Rum of $5,000, and the taxable costs. Theawàrd will be apportioned 
hereafter aniong the salvors by the court, unless they agrée among thera- 
selves as to its division.' 



The Vanloo.' 

Sullivan et al. v. The Vanloo. 

{Bistricl Court, E. B. New York. July 13, 1889.) 

Sai.v A GB— Compensation— Costs. 

Fire broke eut on a wooden ship, which had previonslj' carried petroleum, 
and which was lying in a crowded dock. A water-boat near by came up, on 
a call for assistance, and poured water into the ship for some 20 minutes, 
when the city flre department appeared, and extinguished the lire. The ship 
was valued at $40,000. Held. that $500 should be awarded as salvage, but 
without costs, as no proper effort was made by the salvors to make known 
the amouut demanded before suit, and the ship was seized without notice of 
intention to proceed against her. 

In Admiralty. 

Action by Jeremiah Sullivan and others aj^ninst tlie British ship Van- 
loo, to recover salvage compensation for services rendered in extinguish- 
ing a fire therein by the water-boat Nelly. 

Edward D. McCarthy, for libelants. 

Wing, Shoudy & Putnam and C. C. Burlingham., for claimants. 

Benedict, J. This is an action on behalf of the water-boat Nelly, to 
recover salvage compensation for services rendered to the ship Vanloo on- 
the 23d day of October, 1888, on which day, at about 11 o'clock in the 
forenoon, — that ship being in the Atlantic dock, with little or no cargo 
on board, — fire broke ont in the lazaret, which burst forth through the 
hatch in fiâmes estimated from five to ten feet high. At the time the 
fire broke out the master of the ship was not on board, but the mate and 
several of her crew were. On the bursting forth of the fire, the mate 
caused an alarm to be at once given by the ringing of a bell on board 
the ship and cries of "Fire!" On hearing the alarm, the water-boat 
Nelly, then lying near byin the same dock, having on board some 8,000 
gallons of water, atonce proceeded along-side the burning ship, and com- 
inenced to throw water upon the fire with her pumps. After some 15 
or 20 minutes the fire department of the city came to the ship, and by 
their powerful pumps the fire was extinguished. 

There is no do'ubt that the services rendered by the Nelly were salvage 
services. The only question raised in the case is as to the amount. The 

'The parties being nilable to agrée as to the division, the court subsequently dlstrib- 
uted the $5,000 aaiong the salvors, avvarding $3,750 to the owners of the tug, and $1,850- 
to the master and crew.— [Rep. 

'Reported by Edward G. Benedict, Esq., of the New York bar. 
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ship Vanloo was a wooden vessel. She had been engaged in carrying 
petroleura on a prior voyage. Her value was $40,000. Notwithstand- 
ing the strong assertions of some of the witnesses called by the libelants, 
the circumstaiices proved satisfy me that the ship would hâve been saved 
froni destruction by the exertions of the tire department without the aid 
rendered by the Nelly. It is impossible, therefore, to award to the 
Nelly salvagè compensation as for saving a ship worth $40,000 from total 
loss. Froin what amount of loss the ship was saved by the exertions of 
the Nelly cannot be determined with accuracy, but the extent of the 
•damage actually done to the ship by the fire, and the intensity of the 
fire as it appeared to those who saw it, afford some ground upon which 
to base a conclusion as to the probable extent of the damage that would 
hâve been done by the tire before the arrivai of the fire department if 
no assistance had been rendered by the Nelly. The estimate of the libel- 
ants' advocate puts the loss from which the ship was probably saved by 
the Nelly at half her value. It is made plain by the évidence that with- 
out the Nelly's aid the firè would bave burned for 20 minutes without 
serions opposition; and it must be conceded that a delay of 20 minutes 
in attacking such a fire in the lazaret of such a ship could not occur with- 
out giving the fire a headway that must bave caused serions injury to 
the ship; but I do not think that she could in that tinie hâve been in- 
jured to the extent of half her value. Still I cannot doubt that in the 
absence of the Nelly the ship would hâve sustained damage many times 
exceeding the amount I shall award the Neïly for her services. 

In determining the proper award to be made to the Nelly, it is to be 
■considered that it is a case of fire in a crowded dock. It was a fire in a 
wooden ship of the value of $40,000, which had lately earried a cargo 
of petroleum. Danger, not only to the ship on fire, but to many others 
in the dock, was présent. Prompt aid was necessary, and prompt aid 
was furnished by the Nelly, able as she was to throw water upon the fire 
without any deiay whatever. The aid was furnished on a call for as- 
sistance from the ship, and was voluntary. It was, however, rendered 
without risk, and was of short duration. In my opinion, $500 will be 
a proper award for the services rendered by the Nelly, but it must be 
without costs, because it appears that no proper effort was made on the 
part of the Nelly to make known before suit the amount demanded, and 
the ship was seized without notice of the intention to proceed against 
her. 
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Smith v. The Morgan City. 
(District Court, D. South Carolina. July 13, 1889.> 

1. Salvasb— Pees 0» Marshal. ' : : ' 

A vessel was libeled for salvage, but the warrant of arrest remained in the 
clerk's office, and 'vvas never given to the marshal. Thq parties stipulated 
that the vessel should reniain in her ownera' possession. The bond was nei- 
ther taken in the marshal's name, nor delivered to him. After a decree for 
salvage was rendered, the claim was paid without sale, no money passing 
through the marshal's hands. Rev. St. U. S. § 839, providea for a, commis- 
sion to the marshal for sales in admiralty proceedings, which shall be reduced 
when the daim is settled without a sale. Held, that the marshal should re- 
çoive the reduced commission which is given him as compensation for the 
loss of his opportunity to earn fées by a sale of the property, and not as a com- 
pensation for services. 

8. Bame— Clbbk's Fées. 

But the clerk, under section 838, giving him a commission for "receiving, 
keeping, and paying out money" in pursuance of any order of court, of a 
given percent, of the amount',"received, kept, and paid," is not entitled to 
any compensation. 

In Admiralty. Libel for salvage. 

Libel for salvage by Smith, master of the steam-ship Apex, against the 
steam-ship Morgan City. A decreé was rendered for salvage, and, the 
sum awarded having been paid, the marshal's and clerk's commissions 
were taxed as part of the costs. To this taxation the claimants object. 

J. P. K. Bryan, for libelant. 

Barher, Œlliland & Fitmmons, for claimants. 

SiMONTON, J, The case comes up on a question of the marshal's and 
clerk's commissions. When the libel for salvage was filed, the warrant 
of arrest was left in the hands of the clerk. Libelant's proctor instructed 
the clerk not to hand it to the marshal. No arrest having been made, 
the respondents put in a stipulation for the Morgan City, both proctors 
assenting, and she remained in the possession of her owners. A decree 
for salvage having been rendered, the case was settled by the parties 
without a sale. No money was paid into the registrj' of the court, or 
into the hands of the marshal. In the taxation of costs the clerk charges 
his commissions on the award, $12,000. The marshal also charges com- 
missions at the rate of 1 per cent, on the first $500, and one-half of 1 per 
cent, on the rest. The claimants dispute thèse charges. Section 829, 
Rev. St., gives to the marshal, for sale of vessels or other property 
under process in admiralty, or under the order of a court of admiralty, 
and for receiving and paying over the money, 2J per cent, on any 
sum under $500, and li per cent, on the excess over $500. But when 
the debt or claim in admiralty is settled by the parties without a sale 
of the property, the marshal shall be entitled to a commission of 1 
per cent, on the first $500 of the claim or decree, and one-half of 1 
per cent, on the excess, if any. Judge Benedict, discussing this sec- 
tion in The City of Washington, 13 Blatchf. 410, says: "The provision 
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of the statute which gives to the marshal a commission is applicable 
to ail cases where the debt is settled by the parties without a sale. There 
are no terms of limitation." Althongh he states this distinctly. yet he 
adds: "Nevertheless, I cannot think it was intended to apply, where 
no service is performed or responsibility assumed." After a careful 
reading of this section, I cannot find the intent which Judge Benedict 
saw. The learned judge, however, recognized the policy of the courts 
in this matter. He therefore in that case seized upon the fact that 
the bond for the release of the ship was given in the name of the mar- 
shal. But it was never lodged with or delivered to him. That case was 
in very niany respects like the présent case. The wari-ant of arrest was 
issued, but never executed. The vessel was never in custody, and was 
bonded by thé? parties. The case was heard and settled without any ac- 
tion of the marshal. The point of différence is that in the city of Wash- 
ington the bond was taken in the name of the marshal. In this case the 
marshal's name does not appear. ■. In neither case was the marshal ever 
in possession of the bond. This section provides for the compensation 
of the marshal by fées. Judge Benedict evidently felt the necessity for 
the most libéral construction of the law in order to secure him his fées. 
In my opinion, it was unnecessary to strain the interprétation of the act. 
This compensation in question is not based on any service whatsoever. 
The commission on nioneys paid between the parties without a sale of 
the property is given to the marshal by way of compensation for theloss 
of tVie opportunity to earn the fées by sale and by custody of the money . 
The cause being in the hands of the court, and the court having ren- 
dered a decree, the regular mode of enforcing the decree is by exécution. 
The enforcement of the exécution was as well the right, as the duty, of 
the marshal. The parties, however, prêter to settle the matter without 
further intervention of the court. If they take this course, they cannot 
deprive the marshal of ail that he might hâve earned. They pay him 
a reduced commission. One per cent, instead of 2è, and i per cent, in- 
stead of li. The same practice, from tirne immémorial, bas existed in 
this State. When parties settle a case in judgment outside of the sher- 
iff s office, he gets a reduced commission. Gen. St. S. C. § 2437. The 
marshal is entitled to the commission charged. 

With regard to the clerk. The language of the section (828, Rev. St.) 
is, "for receiving, keeping, and paying out money in pursuance of any 
;itatute or order of court," the clerk is entitled to "one per cent, on the 
amount so received, kept, and paid." In this case there is no statute 
requiring paynient of the salvage award into the registry. No décrétai 
order bas been entered. Upon knowledge of the views of the court, the 
parties settled without further action on its part. Thus no order was 
passed requiring payment of the money into court. As the compensa- 
tion to the clerk is for the trouble and responsibility of actually receiv- 
ing, keeping, and paying out money, (Zri re Goodrich, 4 Dill. 230,) this 
claim is disallowed. 
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The Admiral.' 

Grove et al. v. The Admiral. 

. (DiHrici Court, E-D- New York. July 33, 1889.') 

1, CoLtisioiT— CE0S8iît& Course. , 

The lighter A. waa going up the East river along the Brooklyn piers, and 
thé water-boat C. was crossing the river from New York to Brooklyn, and had 
the A. on her starboard hand., The C. blpw two whistles twice without re- 
ceivipg a reply. To her third signal of two blasts the A. replied withtwo. 
Thé Ô; thereupon' starboarded h ara and opéned her engine in an endeavor to 
crogs the A.'s bcws, and the làtter ported. The vessels came together and 
theC. was sunk. • ffeld, that the C, being bound to avoid the A., took upon 
herself the risk of an attempt to cross the latter's bows, and could not re- 
cover. 

3. SaMB— SiGNALS. . , , , ' 

When a boat, bound by rule to avoid another, signais that she is going to 
cross the latter's bows, an ^ssenting signal by the boat having the right of 
way is mérely an annoùhcementto the other that her intention is known. It 
gives her no immunity from the tesponsibility cast upon her by law, and con- 
stitutes no fault in the event of subseqjjent collision. 

In Admiralty. 

Action by Francis H. Grove and others for damages caused by collis- 
ion. 

Hobhs & Gifford and R. D. Beiiedict, for libelants. 

Wing, Shoudy & Putnam, H. Futncm, and C. C. Burlingham, for claim- 
ants. 

Benedict, J. This is an action brought by the owners of thé water- 
boat Croton to recover for the sinking of that boat in a collision with the 
lighter Admiral that occurred in the East river on the 13th day of B'eb- 
ruary, 1888. The Admiral was proceeding up the East river along the 
piers. The Croton was crossing the river from the New York shore, 
bound to the slip at Prentice's Stores, on the Brooklyn side. An exam- 
ination of the évidence shows the collision to hâve been occasioned by 
the fault of the Croton, and not by the fault of the Admiral. The Cro- 
ton was on a course crossing the course of the Admiral, and having the 
Admiral on her starboard side. Although she, as she says, blew two whis- 
tles to the Admiral twice without receiving a reply, she kept on without 
change of course or speed, giving to the Admiral a third signal, to which 
the Admiral then replied by two. It is argued on behalf of the Croton that 
the failure of the Admiral to reply to her signal shows now that the Cro- 
ton was not seen by the Admirai. If so, it showed thesame thing then. 
The Croton, therefore, attempted to cross the bows of a vessel near at 
hand, and known by her to be ignorant of her présence, and of course 
she assumed the risk of crossing in safety, without any action on the 
part of the Admiral. Again, when after the Admiral's delay to reply 

■Reported by Edward G. Benedict, Esq., of the New York bar. 
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to two of her signais, upon receiving a reply to her third signal, she 
starboarded hard and opened her engine in an endeavor to cross the 
Admiral's bows, she took the risk upon herself, and failing is respon- 
sible for the resuit. The reply of the Admirai to her signal gave the 
Croton no immunity from the responsibility cast upon her by the law. 
A mistaken idea seems to be entertained in behalf of the Croton that 
it was a fault on the part of the Admirai to blow two whistles in reply 
to the two whistles of the Croton, unless it was the judgment of the 
Admirai that there was room and time for the Croton to pass ahead in 
safety. It was not for the Admirai, but for the Croton, to détermine 
whether there was room and time for her to pass the Admiral's bows 
in safety. Her signal to the Admirai announced her détermination 
of that question, and the reply of the Admirai simply informed her that 
her détermination wasknown to the Admirai, and constituted no fault. 
It is further claimed, on behalf of the Croton, that the Admirai was in 
fault, because, after blowing her two whistles in répl)' to the Croton's 
signal, she ported her helm, when, by starboarding, she would hâve as- 
sisted the Croton in her attempt to cross the Admiral's bows. The an- 
swer hère is that it was no part of the duty of the Admirai to assist the 
Croton. The limit of the obligation upon the Admirai was, when dan- 
ger of collision appeared to her, to adopt such measures as she had at 
command to avoid collision. Upon the évidence I doubt whether it was 
a mis(akeon the part of the Admirai to port when the Croton starboarded 
to cross her bows, but if it was a mistake it is notto be laid at the door 
of the Admirai as a fault. If it was a mistake, and if in the absence of 
that mistake the Croton would bave passed in safety, the mistake is not 
to be attributed to the Admirai, but to the Croton, whose unwise action 
alone required the Admirai to détermine a question that otherwise would 
not hâve been presentcd. The libel must be dismissed, with costs. 



The Guyandotte.^ 
Chappell V. The Guyandotte. 

(District Court, B. D. New York. July 26, 1889.) 

Collision — Vessel .vr Anchor — Anchor Lights. 

The schooner barge M. was run down at night while at anchor near the 
middle of the Elizabeth river, a little below Lambert'a Point pier, by the 
steamer G. Held, on confiicting testimony as to whether the barge exhibited 
an anchor light, that she did exhibit such light, and, the night being good for 
seeing lights, that a vigilant lookout on the steamer would hâve discovered, 
in time to hâve avoided, the barge, but the latter not having an anchor watch 
when lying in an exposed place, she was in fault also, and the damagea should 
be divided. 

'Keported by Edward G. Benedict, Esq.., of the New York bar. 
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In Admiralty,, 

Action by Frank H. Chappell to recover damages caused by collision. 

Carpenter & Mosher, for libelant. 

Biddle & Ward, for claimants. 

Benedict, J. This is an action to recover for the sinking of the 
schooner barge Marion by the steam-ship Guyandotte, on the night of 
the 17th of December, 1887. The Marion, laden with a cargo of coal, 
consisting of about 1,595 tons, was anchored in or near the middle of 
the Elizabeth river a little below Lambert's Point pier. While so lying 
she was run down and sunk by the steam-ship Guyandotte, at the time 
bound down the Elizabeth river from Norfolk, Va. The amount of the 
claim is upwards of $24,000. Upon the greatly disputed question in 
this case, whether the barge was displaying an anchor light, I incline to 
the opinion that the strong array of witnesses which the barge bas been 
able to produce upon that point must be held to outweigh the testimony 
produced in behalf of the steam-ship. The case of the claimants is 
somewhat weakened by the fact shown by the circumstance in proof, 
that at the time of the inspectors' examination, held shortly after the ac- 
cident, they were desirous that the lookout on the boat should not be 
examined by the inspectors, and by the further fact that, although the 
master of the boat is now positive that the barge had no light, in his 
letter to the agents, written the day after the collision, he said that she 
had a dim light. Upon ail the testimony I am unable to hold the barge 
in fault for not displaying an anchor light. But she must be held in 
fault for not maintaining an anchor watch. Anchored where she was in 
such a night, she was bound to take every précaution to warn approach- 
ing vessels of her présence. A vigilant watch on her deck might by 
shouting and swinging a lantern bave attracted the attention of thosa on 
the steam-boat to her présence in the locality where she lay at anchor in 
time to bave enabled the steam-boat to avoid her. The probability that 
a watch on deck would bave prevented the disaster seems to me gréa ter 
in this case than in the case of The Clara, 102 U. S. 200, where the dé- 
cision of the circuit justice that neglect to bave an anchor watch was 
fatal to a recovery was affirmed bythe suprême court. If, as the weight 
of the évidence is, the barge had a light displayed, the steamer was also 
in fault for not seeing it in time. The night was good for seeing lights, 
and I cannot doubt that a vigilant lookout on board the steam-boat 
would hâve discovered the barge in time to enable the steam-boat to 
avoid her. Both vessels being found in fault, the damages will be ap- 
portioned. 



TEHAN V. FIEST NAT. BANK. 577 

Tehan V. First Nat. Bank et al. 

(Circuit Court, iV. D. New York. August 16, 1889.) 

Removal of Causes— Fbdbral Questiok. 

An action between a receiver of an insolvent national bank and a depositor, 
involvingonly the right of set-off of deposits againat notes due by the depos- 
itor. does not présent à fédéral question, under Rev. St. U. S. g 5342, avoid- 
ing préférences to creditors of such an insolvent bank. 

Motion to Remand. 

Action by William H. Tehan against the First National Bank of Au- 
burn and Frank M. Hayes, receiver of said bank, to bave certain indebt- 
edness due plaintiff as administrator, by said bank, applied to the pay- 
ment of notes held by the bank against him. It was removed from the 
suprême court of New York by défendants on the ground that a féd- 
éral question was involved, it being contended that Rev. St. U. S. §§ 
5234, 6236, 5242, were drawn in question. Thèse sections refer to the 
appointment by the comptroUer of the treasury of a receiver to take 
possession and administer the assets of an insolvent national bank, and 
the distribution of the funds among the creditors. They also avoid ail 
transfers and assignments, etc., made by the bank with a view of pre- 
ferring creditors. 

Frédéric E. Storke and Sereno E. Payne, for plaintiff. 

Bacon, Briggs & Beckley and John N. Beckley, for défendant Hayes. 

CoxE, J. This action was commenced in the suprême court of the 
State of New York. It was removed to this court upon the theory that 
a fédéral question is involved. The plaintiff, as administrator of the 
estate of Eliza Tehan, had at varions times deposited in the First Na- 
tional Bank of Auburn the sum of $2,279, for which he held certificates 
of deposit, payable to him in his officiai capacity, at the time the bank 
closed its doors. The bank was also indebted to him individually, as 
a depositor, in the sum of $40. At the time of its failure the bank held 
the plaintiff's notes for $5,500, upon ail of which paperhe was individ- 
ually liable, and upon $2,000 of which his name also appeared as ad- 
ministrator. The plaintiff contends that the amount of the deposits 
due him should be applied pro tanto upon the notes. The receiver, on 
the contrary, insists that the plaintiff should pay the amount of the 
notes in full, and receive the ordinary dividends upon the certificates. 
The nature of the controversy is thus concisely stated in the brief sub- 
mitted by the défendants: 

"The controlling question upon the trial must be whether this plaintiff as 
an individual is entitled to an ofl-set on account of trust moneys deposited 
with the bank." 

It is expressly conceded by the défendants that, unless the détermina- 
tion of this controversy in volves a fédéral question, the suit must be re- 
manded. No ofher ground of jurisdiction is asserted. As thus stated, 
v.39F.no.l2— 37 
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it would seem clear that the action is not one "arising under the consti- 
tution or laws of the United States," but one involving a simple ques- 
tion of set-ofF, to be determined according to the gênerai principles of 
law. Platt V. Bentley, 11 Amer. Law Reg. 171; Oolt v. Brown, 12 Gray, 
233; Tartter^s Case, 54 How. Pr. 385. The correct décision of this ques- 
tion does not, it would seem, dépend upon the construction of any law 
of the United States. Gold Washing Co. v. Keyes, 96 U. S. 199; Rail- 
road Co. v. Railroad Co., 26 Fed. Rep. 477. The sections of the national 
bank act referred to in the pétition of removal (sections 5234, 5236, 
5242, Rev. St.) are not involved in this controversy in the sensé intended 
by the statute authorizing removals. It is contended that the plaintiffs 
proceeding is in contravention of section 5242, which prohibits préfér- 
ences to creditors. There can be no dispute as to the scope and mean- 
ing of this section, but the plaintifî maintains that he is not a creditor 
at ail, but a debtor to the bank for the balance between the certificates 
and the notes. Should this question be determined against him he will, 
of course, receive his dividends precisely as other creditors. It is not 
easy to see how there is any infraction of the section referred to, or how 
its terms are in any manner drawn in question by a proceeding, the ob- 
ject of which is to ascertain, upon a given state of facts, whether the 
plaintiff's debt to the bank should be reduced by deducting therefrom 
the amount of the bank's debt to him as administrator. It is not the 
case of a creditor who obtains a préférence subséquent to the failure of 
the bank or in contemplation of insolvency. No fraud, actual or con- 
structive, is charged in the answer. The object of the suit is to bave a 
balance struck, and the légal status of the account declared as of the date 
when the bank suspendéd payment. The fact that the bank in ques- 
tion was a national bank does not at ail affect the jurisdiction. Act 
March 3, 1887, § 4. The nature of the action is the same as if the de- 
fendant Hayes were the receiver of a state bank, or of an individual. 
The action involves a simple question of set-off, and is not one arising 
under the laws of the United States. The motion to remand is granted. 



Caeson & Rand Lumb»* Co. v. Holtzclaw. 
(Circuit Court, E. D. Missouri, N. JD. June 4, 1889.) 

1. Removal of Causes — Jukisdictionai, Amount— Countbr-Olaim. 

Dnder " Ihe local préjudice clause " of act Cong. March 3, 1887, (34 U. S. St. 553,) 
restricting the right of removal to causes in which the amount in contro- 
versy exceedsaspecified sum, a pétition for removal, showing that plaintiff's 
claim was leas than the required sum, but averringa eounter-claimby défend- 
ant in excess thereof, which was denied by plaintiff, shows a sufflcient amount 
involved to confer jurisdiction on the fédéral court. 

2. Samb. 

A nonresident plaintifl, suing in the state court, against whom a counter- 
claim is brought, is a "défendant" within the provision of said act, which 
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lîmits the ri^ht of removal to the "défendant being ♦ » * a citizen of an- 
other State" than that in which the suit is brought. 

8. Samb — Notice of Pétition. 

Three days' notice ia not a reasonable time to allow défendant an opportu- 
nity to contest the allégation of local préjudice before an order of removal is 
niiiJe. 

On Motion to Strike a Pétition for Removal froni the Files. 
Berry & Thompson, Anderson & Schafidd, and B. R. Dysart, for plain- 
tiff. 

Sears & Gutherie and Jarnes C. Davis, for défendant. 

Thayeb, J. The only questions that can properly be considered on a 
motion of this character are (1) whether the pétition for removal shows 
on its face that the amount involved in the controvers\' is insiifficient to 
giye this court jurisdiction; and (2) whether the applicant for removal 
can remove the case, in view of the fact that he originally brought the- 
suit in the state court to recover a sum of less than $2,000, and that his 
right to now remove the suit under ''the local préjudice clause" of the 
act of March 3, 1887, is predieated solely on the fact that the original 
défendant has filed a large counter-claim in such suit. 

There is no doubt, I think, that the right to remove a suit under the 
local préjudice clause of the act of March 3, 1887, is limited to cases in- 
volving over $2,000. That was the view taken in Malone v. Railroad Co., 
35 Fed. Rep. 625, by Mr. Justice Hablan, and itseenis to me to be the 
only view that can reasonably be taken of the act in question. It is also 
clear that the counter-claim filed in the cause now under considération 
is for a sum in excess of $2,000. The petitioner for removal brought 
a suit in the state court to recover the sum of $1,822.99, mouey alleged 
to be due for lumber sold and delivered. By way of counter-claim the 
original défendant interposed twodemands, — one in the sum of $725.21, 
for services rendered, and money and materiais laid out and expended, 
for petitioner's benelit, and the other in the sum of $3,000 for unliqui- 
dated damages arising out of a breach of contract committed bj' the peti- 
tioner. The total sum that the original défendant seeks to recover on 
his counter-claim is $3,725.21, and, as his right to recover any portion 
of that sum is denied by the petitioner's reply, that is prima facie the 
sum involved in the cross-action or counter-claim. 

The second question is more difficult, and I am not advised that it 
has ever been decided under the act of March 3, 1887. In the case of 
Ckirkson v. Manson, 4 Fed. Rep. 260, Judge Blatchfoed ruled that the 
original plaintifF in a suit brought in the state court, against whom a 
counter-claim in the sum of $750 had been preferred, might remove the 
suit to the fédéral court after the filing of the counter-claim, although 
the sum originally sued for was less than $500. This conclusion was ar- 
rived at on the theory that a counter-claim preferred under the statutes 
of the state of New York was a suit, within the meaning of the removal 
act of March 3, 1875. The local préjudice clauseof the act of March 3, 
1887, limits the right of removal to the "défendant being * * * ^ 
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citizen of another state" than that in which the suit îs brought. If by 
the word "défendant" we are to understand only the person who is de- 
fendant as the parties are arrangea when a suit is begun, then this suit 
is not removable; but if we are at liberty to regard a non-resident plain- 
tiff suing in the state court, and against whom a demand is preferred in 
the form of a counter-claira, as a défendant, within the meaning of the 
statute, then the cause is removable, if local préjudice is satisfactorily 
shown to exist. I am strongly inclined to the opinion that the latter 
view is pe~missible, and that it ought to be adopted. The act provides, 
in substance, that, when a suit is brought in which there is a contro- 
versy between a citieen of a state in which the suit is brought and a non- 
resident, any défendant, being a non-resident, may remove the contro- 
versy to the fédéral court on the ground of local préjudice. 24 U. S. St. 
653. A counter-claim certainly créâtes a controversy in which the orig- 
inal plaintiflf occupies the attitude of a défendant. It is in reality a cross- 
action, which often involves an inquiry into transactions whoUy distinct 
from those which furnish the basis of the original suit, and in such cross- 
action a judgnient may be rendered against the original plaintifî to any 
amount. It frequently occurs in practice that the entire controversy 
turns on the counter-claim, the original cause of action stated in the pé- 
tition being practically confessed. The right to plead mattersby way of 
counter-claim bas been so much enlarged by the Code of Procédure now 
in force in many states that it will often happen, as in this case, that a 
non-resident plaintiff, forced to sue in a state court for a small amount, 
that is perhaps, undisputed, will find himself confronted by a large d&^ 
mand in the shape of a counter-claim that he would hâve been entitled 
to remove to the fédéral court had the plaintiff in the counter-claim been 
the first to sue. By the language employed in the statute, congress, T 
think, intended to secure to the non-resident the right of removal in such 
cases, if the existence of local préjudice was satisfactorily shown. Un- 
less this view is adopted, it will deprive non-residents of their right to 
choose the tribunal in which to bave their rights determined, in a very 
large class of cases. The motion to strike the pétition for removal from 
the files will accordingly be overruled. In this class of removals, where 
the pétition is presented to the fédéral court in the first instance, the op- 
posite party should hâve reasonable notice and opportunity to contest 
the allégation of local préjudice, before an order of removal is made. 
Such was the opinion held in Malone v. Railroad Co., supra. In tliia 
case notice was served on May 25,- 1889, and the pétition for removal 
was filed on May 28, 1889. The notice was hardly sufHcient. Twa 
weeks' time will be allowed to file afiidavits in opposition to the pétition 
before any order is made, but the pétition to remove will be entertained. 



BUECK V. TAYLOK. 681 

BuECK V. Taylor. 
(Circuit Court, W. D. Texas. August 16, 1889.) 

1. Rkmova.1 of (Jausbs — Into what District. 

Under act Cong. Aug. 13, 1888, giving the circuit courts of the United 
States iurisdiction of controversies between citizens of différent States, and 
providing that an action by original process shall be brought only in tbe dis- 
trict of which the défendant is an inhabitant, except where the only ground 
of jurisdiction is that of diverse citizenship, in which case actions shall be 
brought in the district of the résidence of either plaintiff or défendant, and 
further providing for the removal of such actions into the circuit court for 
the proper district, at the instance of défendant, an action brought by a citi- 
zen and résident of the Eastern district of Texas against a citizen of another 
State, in a state court in the Western district, is removable to the circuit court 
of the latter district. 

2. Same — Time of Application. 

Section 3 of the act mentioned, requiring a pétition for removal to be flled 
before défendant is compelled to plead to the action under the state practice, 
is complied with by the timely flling of the pétition, though it is not actually 
presented to the court until after the expiration of the time to plead.' 

3. Same— Bond. 

When spécial bail ia not originally demandable in an action, the removal 
bond need not contain a condition for the entry of the defendant's appear- 
ance in the fédéral court, though he has not yet entered such appearance in 
the state court, as the act mentioned only requires that condition when spé- 
cial bail may originally be demanded. 

Motion to Kemand. 

F. G. Morris, for plaintiff. 

Walion, HiU & Walton and Mr. Matloclc, for défendant. 

Maxey, J. This suit wns instituted by the plaintiff on the 8th day 
of December, 1888, in the district court of Travis county, Tex., to re- 
cover of défendant damages in excess of $2,000, growing out of an al- 
leged breach of contraet. Citation was served upon Taylor in Travis 
countj returnable to the March term of court. On the 5th day of 
March, and prior to the time required by the laws of Texas for Taylor 
to answer the plaintiff's pétition, lie filed his pétition and bond for the 
removal of the suit to this court. The order suspending further pro- 
ceedings in the state court was entered during the same terra, on the 
21st day of June, and a copy of the record was seasonably filed in this 
court. A motion is now made by the plaintiff to reniand the cause, 
mainly upon the following grouuds: 

"(1) Because n either the plaintiff nor the défendant is a résident of the 
Western district of Texas, this suit could not hâve originally been brought in 

^ An extension of time to answer by consent of parties does not extend the time for 
filing a pétition for removal. Dixon v. Telegraph Ce, .38 Fed. Rep. 377. And a pétition 
for removal flled by a défendant after obtaining an ex parte order extending his time 
to plead, contrary to the state practice, is not flled iu time. Hurd v. Gère, Id. 537. 
Where a ijlea in abatement is quashed, and défendants fail to plead to the merits in- 
ntanter, as required by law, a pétition for removal, flled nearly a month afterwards, Is 
toc late, though plalntifl's did not take a default, as they mig'ht hâve done. Kaitel v. 
Wylie, Id. !r65. For rulings on the question as to tho proper time for flling applications 
for removal from state to fédéral courts, see Tan Bark Co. v. Waller, .87 Fed. Rep, 54.5, 
and cases cited; Lockhart v. Kailroad Co., 38 Fed. Kep. 274; Doyle v. Beaupré, 89 Fed- 
liep. 2H'J. 
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tins court; and as this court cannot acquire jurisdictioii by removal from a 
State court of a case which could not hâve originally been brought in thls 
court, it must follow that this court bas no jurisdiction to try this case. (2) 
Because it appears from the record tbat the pétition and bond for removal 
were not presented to the district court of Travis county for approval of the 
bond, or to pass on the pétition, until long after the time when défendant 
was required by the laws of Texas to answer the plaintifE's pétition. (3) Be- 
cause the défendant did not enter bis appearance in the district court of Tra- 
vis county, and there is no condition in the bond for reinoVal obligating him- 
self to appear in this court, as is required to be in such bonds by law." 

The first ground of objection présents a serions question, and one 
which has not been passed upon by the suprême court. A brief référ- 
ence to the facts as disclosed by the record is necessary to render per- 
fectly intelligible the point raised by counsel. It appears that the 
plaintiff is a résident citizen of the Eastern district of Texas, and that 
the défendant is, or was at the date of the institution of this suit, a rés- 
ident citizen of Cook county, 111. Removal of the suit is sought on the 
ground of diverse citizenship. The argument of plaintiff's counsel as- 
sumes that the suit is one of which this court has not original jurisdic- 
tion, because neitherthe plaintiff nor défendant isa résident of this dis- 
trict, and therefore the cause is not reniovable under the act of congress. 
By the first section of the act of August 13, 1888, the circuit courts of 
the United States are given original cognizanee, concurrent with the 
courts of the several states, of ail suits of a civil nature, at common law 
or in equity, in which there shall be a controversy between citizens of 
différent states, in which the matter in dispute exceeds, exclusive of in- 
terest and cost, the sum or value of $2,000. In the saine section the 
following provision occurs: 

"And no civil suit shall be brought before either of said courts against any 
person by any original proeess or proceeding in any other district than that 
whereof he is an inhabitant, but where the jurisdiction is founded only on 
the fact that the action is between citizens of différent states suit sliall be 
brought only in the district of the résidence of either the plaintiG or the de- 
fendant." 25 St. at Large, 434. 

The second clause of section 2 of the act, which applies to this suit, 
reade as foUows: 

"Any other suit of a civil nature, at law or in equity, of wliich the circuit 
courts of the United States are given jurisdiction by the preceding section, 
and which are now pending, or which may heieafterbe brought, in any state 
court, may be removed into the circuit court of the United States for the 
proper district by the défendant or défendants therein, being non-residents 
of that state." 

It is clear that to authorize removal of a suit under the second clause 
of the second section of the act the suit must be one of which the cir- 
cuit courts hâve original jurisdiction, and I am not aware of any décis- 
ion holding the contrary view Now, counsel for plaintiff insists that 
the court would be without original jurisdiction for the reason that nei- 
ther of the parties to the suit is a résident of this district, and that no 
United States court in Texas covild take jurisdiction except the circuit 
court for the Eastern district, — the plaintifl' residing in the Eastern dis- 
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trict, and the défendant in the state of Illinois. The court is unable 
to agrée with counsel in his construction of the statute, for it seems to 
ignore the defined and well-recognized distinction between questions of 
jurisdiction proper and the mère place of suability. This distinction 
is cJearly indicated by the suprême court in Ex parte Schollenberger. 
Xn that case Mr. Chief Justice Waite, speaking for the court, says: 

"ïlie act of congress prescribiiig the place where a person may be sued is 
not one affecting the gênerai jurisdiction of the courts. It is rather in the 
nature of a personal exemption in favor of a défendant, and it is one wiiich 
he may waive. If tlie citizenship of the parties is suSicient, a défendant may 
consent to be sued any where he pleases; and certainly jurisdiction will notbe 
ousted because he has consented." 96 U. S. 378. 

The précise question liere presented vvas raised before Judge Brewer 
in the case of Railroad Co. v. Lumber Co., and in a well-considered opin- 
ion he held that the fact that both parties were non-residents of the dis- 
trict did not oust the court of jurisdiction in a case removed from the 
state court by the non-resident defenda,ri- In the discussion of the ques- 
tion he uses this language: 

"The same distinction between the gênerai raatter of jurisdiction and the 
particular court for suit and trial is recognized in Fales v. lîaUway Co., 32 
Ped. Kep. 673; Qacin v. Vanoe, 33 Fed. Eep. 84; Loomis v. Coal Co., Id. 
353. Turning to the second section, we find that tlie removable suits are 
those of which, by the flrst section, the fédéral courts are given jurisdiction. 
The language speaks of jurisdiction generally, and of courts in the plural. 
Any suit is removable of which any fédéral circuit court miglit take jurisdic- 
tion, and the mère fact tliat the défendant could hâve successfully objected to 
being sued in any one or more particular fédéral courts does not destroy the 
gênerai jurisdiction of fédéral courts, or prevent its removal. Talie the case 
at bar. If the suit had been coramenced in this court, and process served per- 
sonally upon the défendant, and it had raised no question other than upon the 
merits of the controversy, this court would hâve had undoubted jurisdiction, 
and tlie judgment it rendered would bave been valid. If the jurisdiction of 
the court upon his failure to insist upon his personal privilège be conceded in 
the one case, why should there be doubt of the jurisdiction when he volun- 
tarily seeks the court?" 37 Fed. Rep. 6, 7. 

Judge Newman has also construed the tvvo sections of the statute now 
under considération in the case of Bank v. Bank, which came before him 
in the Noi'thern district of Georgia. lleferring to sections 1 and 2 of |.he 
act, already quoted in this oi^inion, he says: 

"I do not think that it can be said that jurisdiction is given by the lan- 
guage quoted from ttie latter part of section I. It relates to tlie locality in 
which suits may be brouglit by original 'process or proceeding, ' and is in- 
tended for the beneflt of défendants. It provides where they may be required 
to answer suits originating in the fédéral courts. Jurisdiction is conferred 
on the circuit courts by the flrst part of section 1, and that jurisdiction, when 
founded on citizensiiip, is between citizens of diflferent states, provided the 
jurisdictional amount is involved; and it is to tljat portion of the section, in- 
stead of the latter pa.'t, flxing the place where suits may be brouglit by orig- 
inal ' process or proceeding,' section 2 refers." 37 Fed. Eep. 659, citing au- 
thorities. 
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In the case of Gavîn v. Vance, 33 Fed. Rep. 88, 89, Judge Hammond 
seems to take a différent view of the statute, but the reasoning of the 
courts in Banh v. Bank, and Railroad Co. v. Lumber Co., supra, is more 
satisfactory to my mind; and, concurring in the views expressed in those 
cases, the court is of opinion that the first objection of the plaintiff is not 
well taken. 

The second objection of the plaintiff cannot be sustained. Section 3 
of the act of congress pro vides: 

"ïhat whenever any party entitled to reinove any suit mentioned in the 
next preceding section, except in such cases as ave provided for in tlie last 
clause of said section, may désire to remove such suit from a state court to 
the circuit court of the United States, he may make and flle a pétition in such 
suit in such state court at the time, or any time before the del'enilant is re- 
quired by the laws of the state or the rule of the state court in vvliich sucli 
suit is brought to answerorplead to tlie déclaration orcomplaint of the plain- 
tiff, for the removal of such suit into the circuit court to be lield in the dis- 
trict where such suit is pending," etc. 25 St. at Large, 435. 

The pétition and bond for removal of the cause were filed in the state 
court Qn the second day of the return-term, and under the laws of thia 
state the défendant could hâve filed his answer on or before the fifth day 
of that term. Rev. St. Tex. art. 1263. The filing of the pétition was 
clearly in time, and the removal proper, unless the défendant was also 
required to présent the pétition to the state court within the time per- 
mitted him to file his answer. The act of congress contai os no such re- 
quirement, and référence has not been made to any adjudicated case 
where that construction has been held. From pressure of business, or 
for other good cause, the state court niight not be able in ail cases to act 
upon the pétition on or before the fifth day of the term, and it would be 
a harsh rule to hold that the defendant's right to remove was entirely eut 
oS by the mère delay in presenting the pétition and bond to the court, 
where the right of removal had been otherwise perfected by obtaining 
an order at the same term "suspending further proceedings" in the state 
court, and entering a copy of the record in this court at the proper 
term. 

As to the third ground of objection it is insisted in argument that the 
bond for removal should contain a stipulation obligating the défendant 
to appear in this court, etc. The statute prcscribes the conditions of 
the bond, and they are as follows: 

"And shall malîe and flle therewith a bond, with good and suftieieni surety, 
for his or their entering in such circuit court, on the flrst day of its then next 
session, a copy of the record in such suit, and l'or paying ail costs that may 
be awarded by the said circuit court if said court shall hold that such suit waa 
wrongfully or improperly removed thereto, and also for their appearing and 
entering spécial bail in such suit if spécial bail was original'" reguisite 
tlierein." 25 St. at Large, 4i35. 

It is conceded that spécial bail was not originaliy requisite in this svtit. 
The bond contains everj'- requirement of the statute except the condi- 
tion applicable to those cases in which spécial bail is required, and ia 
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therefore in ail respects sufficient. Having considered ail the points 
raised in argument, the court is of opinion that the suit is properly hère, 
and an order will be entered overruling the motion to remand. 



Jones et al. v. Lamae et al. 

{Circuit Court, 8. D. Georgia, E. B. June 14, 1889.) 

1. Eqtjitt — Exceptions to Master's REronr. 

Exceptions to the report of a master in cbancery are to be regarded so far 
only as they are supported by the spécial statements of the master, or by évi- 
dence brought before the court by a référence to the particular testimony on 
which the excepter relies. 
3. Same— Rbassignmekt. 

VVhere an exception is gênerai, and the court is thereby called upon to re- 
■view the entire mass of testimony, and to perform the duties which properly 
belong to the master and to counsel, it is not required to make the effort to 
do so, and may overrule the exception. Where, however, a reassignment of 
the hearing can be made without préjudice to the interests of the parties and 
the business of the court, it is discretionary to grant time and leave to amend 
the exceptions. 
{Syllahu» by tJie Court.) 

In Equity. For hearing on the merits, see 34 Fed. Rep. 454. 

Ecarts, Choate & Beaman, Geo. A. Mercer, and Henry R. Jackson, for 
complainants. 

Chisolm & Erwin, H. C. Cunningham, and F. G. Du Biynon, for de- 
fendants. 

Speeh, J. This cause, having been referred to the master, cornes up 
now for final hearing on exceptions to the master's report. The record 
is voluminous, the amount involved is something over $150,000, and the 
report of the master is lengthy. There hâve been, indeed, 47 exceptions 
filed to the report. Upon inspection of the record the court is at the 
very threshold of the hearing confronted with the fact that the solicitors 
for complainants hâve entirely failed to identify, specify, or refer to the 
particular portions of the évidence relied upon to support the exceptions. 
A considération of a few of the exceptions will illustrate the unnecessary 
labor it is now proposed to infiict upon the court by this imperfect 
method of procédure. ' For instance, exception 8 merely states "that the 
master erred in finding that there was no évidence before him that G. 
B. Lamar usually kept correct books of account." Again, exception 20: 
"That the master erred in finding (page 35) that the expenses incurred 
by G. B. Lamar in collecting said cotton amounted to no more than 
$85,506.60." Again, exception 21: "That the master erred in finding 
(page 35) that the proportion of the expense for the collection of said 
cotton due by the estate of C. A. L. Lamar did not exceed $25,644.48." 
In this manner, and whoUy without référence to the testimony, com- 
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plainants' 47 spécifications of error are made. Now, it is évident that 
in the discussion of ail issues of fact raised by either exception the com- 
ments of the solicitors miglit take as wide a range as the entire record 
itself, and the labor of considering the entire mass of testimony, relevant 
and irrelevant, in order to sift eut that which is pertinent to the issue 
raised, would be imposed on the court. The labor of the court would 
therefore not be abridged by the référence, and the proceedings had be- 
fore the master would be fruitless. The language of Mr. Justice Swayxe, 
in Poster v. Goddard, 1 Black, 506, referred to in the argument, that 
"ail that is necessary is that the exceptions should distinctly point out 
the finding and conclusion of the master which it seeks to reverse," was 
directed only to the question raised by the objection of counsel in that 
case, viz., that "such an exception is in the nature of a spécial demur- 
rer, and that thèse are not so full and spécifie that the court can consider 
them." To be sufficiently explicit to raise any issue of lawis one thing; 
to point out the évidence relied upon to sustain an exception to a find- 
ing upon the facts is quite a différent thing. In the case of Harding v. 
Handy, 11 Wheat. 103, 126, Chief Justice Marshall states the rule upon 
this subject as follows: 

"ïhe report of the master is received as true when no exception is taken, 
and the exceptions are to be regarded so far only as they are supported by the 
spécial statements of the master, or by Ihe évidence, wliich ought to be brought 
before the court by a référence to the particular testimony on which the ex- 
cepter relies. Were it otherwise,— ^were the court to look into the immense 
mass of testimony laid before the commissioner, — the référence to him would 
be of little avail. Such testimony, indeed, need not be reported lurther tlian 
it is relied on to support, explain, or oppose a particular exception." 

The décision just quoted has never been departed from, and was followed 
by this court in Jaffreyv. Bromn, 29 Fed. Rep. 479, and uniformly since 
then. In passing upon a similar matter in the case of Stanton v. Rail- 
road Oo., 2 Woods, 506, Judge William B. Woods said: 

"This branch of the exception is too vague and gênerai, and requires of the 
court the performance of duties which properly belong to the master and 
«ounsel. * * * It is impossible for the court to pass intelligently on such 
an exception, and no raie of equity practice requires the court to make the ef- 
fort to do so. " 

ïhe rule is one of practical utility, and is intended to narrow the range 
of investigation and considération by the court to the évidence controlling 
the questions at issue, and if the solicitors will bear this purpose of the 
rule in mind, there will be little diflBculty in preparing exceptions in 
accordance therewith. The case of Harding v. Handy, supra, was de- 
cided in 1826, before the adoption, in 1842, of the gênerai equity rules. 
Thèse rules contain a number of provisions intended to avoid surplus- 
age, redundancies, and répétitions in the record which, under the former 
practice, frequently obscured the merits of the cause, and unneces- 
sarily consumed the time of court. Rule 76 provides that "in the re- 
ports made by the master to the court no part of any state of facts, charge, 
afïidavit, déposition, examination, or answer, brought in or used before 
him, shall be stated or recited, but such. state of facts, charge, affidavit. 
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déposition, examination, or answer shall be identified, specîfied, and re- 
ferred to so as to inform the court what state of facts, charge, affidavit, 
déposition, examination, or answer were so brought in or used." It is 
not necessary, in the spirit of this rule, to set eut in extenso in the excep- 
tion the évidence relied upon to sustain it, but the évidence must be so 
specified and referred to as to enable the court to understand its substance, 
and if it is thought proper, to turn to it and ascertain its full iinport and 
efFect without unnecessary kbor and waste of time. Solicitors for the 
complainants say that they are unwilling to rely solely upon the évidence 
referred to by the master as the basis of his findings, and since they hâve 
specified nothing else, and since the court, under the rule in Harding v, 
Handy, supra, will not consider testimony in support of the exceptions 
not referred to in the report of the master, or bi'ought to its attention by 
appropriate référence in the exceptions, exceptors are unableto proceed. 
It appearing, however, that the cause can be reassigned for hearing with- 
out préjudice to the interests of the imrties or the pending business, the 
court will grant time and leave to amend the exceptions. 



PiERCE et al. V. Fbagaxs et ux. 
{Vircuii Court, E. D. Missouri, N. B. February 6, 1889.) 

1. Lis Pbndens— Whbn Applicable. 

Pendency of a former suit in a state court, brought by the mortgagors 
against the trustée in a deed of trust and others, to restrain the trustées from 
selling the mortgaged property under a power of sale in the mortgage, is no 
défense to a suit to foreclose the mortgage in a fédéral court, where the par- 
ties are not identical. 

3. Same. 

Although complainants in the suit in the fédéral court, who are défendants 
in the suit in the state court, might, by the state practice, file a cross-bill 
praying foreclosure, they are not bound to do so where they are non-resi- 
dents, but may bring suit in the fédéral court. 

3. Samb — State and Fédéral Courts. 

Pendency of a former suit in a state court is no défense to a suit of the 
same nature, and between the same parties, brought in the fédéral court. 

4. Same— Plbading. 

The défense of lia pendens, in equity, must be made by plea, and not by 
answer. 

5. DbBD— ACKNOWLEDGMENT — EVIDENCE. 

A notary's certiflcate, attached to the deed of a married woman, that she 
acknowledged, separate and apart from her husband, that she executed it of 
her own free will, was corroborated by the notary. There was no évidence 
of fraud or duress. Défendants, who were vitally interested, and another 
witness, who was disinterested, but whom the notary denied was présent, 
impeached the certiflcate. Défendants gave no other évidence than their 
and his own statements that such disinterested witness was présent. The 
testimony of ail the witnesaes was taken six years after the exécution of the 
deed, and ail testified with great minuteness of détail. Held, that the évi- 
dence was not sufflciently clear and convincing to overcome the certiflcate. 

In Equity. On bill for foreclosure. 
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W. J. Patterson, for complainants. 
B. R. Dysart, for défendants. 

Thayer, J. This is a bill to foreclose a deed of trust in the nature of 
a mortgage on property of Mrs. Addie L. Feagans, situated in Maçon 
county, Mo. The deed of trust purports to hâve been acknowledged by 
Mrs. Feagans and her husband on July 25, 1882, to secure a loan of 
$2,000, to mature on July 1, 1887. Interest was duly paid on the loan 
until July 1, 1885, since which date no payments, either of principal or 
interest, appear to hâve been made. The défenses interposed are twofold : 
First, a plea of lis pendens; and, second, that Mrs. Feagans' acknowledg- 
raent was not taken b3' the notary before whoni the deed of trust was ac- 
knowledged, in substantial conformity with the laws of this state in force 
when the acknowledgment was taken. 

1. The first of the above défenses cannot avail the défendants. The 
suit relied upon as establishing the défense of lis pendens was a suit 
brought by Mrs. Feagans and husband in the circuit court of Maçon 
county, Mo., against J. B. Watkins, trustée in the deed of trust, and 
against Francis T. Pierce and his attorney, to restrain the trustée from 
selling the mortgaged premises under a power of sale contained in the 
mortgage. The parties to the two suits are not identical, and the relief 
sought is not the same. This of itself is sufficient to defeat the plea. 
It is true that, under the practice which obtains in the state court, the 
complainants, who are défendants there, might file a cross-petition, and 
pray for a foreclosure of the mortgage, but they are not bound to do so. 
Being non-residents they are entitled to invoke the jurisdiction of the 
fédéral court for the foreclosure of their mortgage, and they are not de- 
prived of that right merely because a suit has been brought against them 
in the state court, of such nature that they might tile a cross-bill, and 
obtain similar relief there. Manufacturing Co. v. Sciiit, 22 Fed. Rep, 710. 
Again, the suit in the state court is pending in a différent jurisdiction. 
It is now well settled that the pendency of a suit in a state court cannot 
be taken advantage of by way of a plea of lis pendens, to defeat a suit of 
the same nature, and between the same parties, in the fédéral courts. 
The two courts, though not foreign to each other, belong to différent 
jurisdictions in such sensé, that the doctrine of lis pendens is not appli- 
cable. Stantonv. Embrey, 93 U. S. 554; Gordon \. Gitfffll, 99 U. S. 169- 
178; Sharon v. Hill, 22 Fed. Rep. 28. And, lastly, for a technical rea- 
son the défense of lis pendens must be ignored. It is made by answer, 
and not by plea. The défense in question, being in the nature of a plea 
in abatement, should be made by plea, and not by answer, and, not hav- 
ing been so made, is waived. Story, Eq. PL §§ 708, 735; Equity Rule 
No. 39. 

2. Passing to the second défense, it is well to note that it is not claimed 
in this case that any fraud or imposition was practiced on Mrs. Feagans 
to induce her to sign the deed of trust; nor is it claimed that her hus- 
band sxercised undue influence over her, or that he so conipelled her to 
sign it against her will. The money raised on the deed of trust or mort- 
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gage was needed to lift another prior mortgage on the same property, 
which appears to hâve beeii a valid lien ; and the greater part of the 
money was so used. That Mrs. Feagans acted with the utmost free- 
dom — that her will was in no sensé dominated by that of her husband 
or any other person — cannot be doubted. The sole complaint is that 
she did not acknowledge to the notary, separate and apart from her hus- 
band, that she executed the deed freely and without compulsion. The 
contention is that the notary's certificate that she did so acknowledge it 
is false. Since the leading case of Wannell v. Kern, 57 Mo. 480, 481, 
holding that the certificate of a notary or other officer empowered to ac- 
knowledge deeds, is not conclusive évidence of the facts therein stated, 
but may be impeached, and the deed thereby nullified in so far as it af- 
fects the wife's interest in the lands conveyed, even though no fraud, 
imposition, or duress was actually practiced on her, — the state courts bave 
frequently had occasion to consider the kind and degree of proof that 
ought to be required to overcorne such certificates, even conceding that 
they ara only prima fade évidence of the facts attested. Thus, in Bohan 
V. Casey, 5 Mo. App. 110, it was said that the évidence to impeach a 
certificate of acknowledgment of a married woman ought to be "clear 
and convincing," so as to satisfy the court that the certificate is false. It 
was further said in the same case that, when the testimony of the complain- 
ant alone is relied upon to impeach a certificate, it ought to be supported 
by a "concurrence of material circumstances." In Morrison v. McKee, 11 
Mo. App. 594, the same court held that they would not set aside a find- 
ing of the lower court in favor of the validity of a deed, in the absence 
of any évidence of fraud, although the testimony both of the grantor and 
the notary tended strongly to contradict the certificate of acknowledg- 
ment. In Biggers v. Building Co., 9 Mo. App. 210, where there was no 
évidence of fraud or collusion between the grantee and the notary, and 
no circumstances tending to corroborate the testimony of the complain- 
ant contradicting the certificate, the court held that the complainant's 
testimony did not ruake out a. prima fade case as against the certificate. 
In Eusiv. Goff, 94 Mo. 619, 7 S. W. Rep. 418, it was held that the év- 
idence necessary to impeach and overthrow a certificate of acknowledg- 
ment should be "clear, cogent, and convincing;" and the same remark 
was repeated in Mays v. Pryce, 95 Mo. 612, 8 S. W. Rep. 731. In most, 
if not ail, of the cases in the state courts wherein a successful assault has 
been made upon a certificate of acknowledgment that was in due form 
and by the proper officer, there is to bo found either some évidence of 
fraud or imposition practiced on the wife such as was well calculated to 
excite suspicion of the verity of the notarial certificate, or some évidence 
of collusion between the parties, or proof of circumstances strongly tend- 
ing to show that the officer taking the acknowledgment did not comply 
with the law, or a gênerai concurrence of testimony on the part of ail 
çoncerned in the transaction that the law in some material respect was 
not coniplied with. Wannell v. Kern, supra; Sharpe v. McPihe, 62 Mo. 
300; Steffen v. Bauer, 70 Mo. 899; Mays v. Pryce, supra. In the prés- 
ent case three witnesses (Mr. and Mrs. Feagans and Louis Rider) hâve 
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given évidence tenditig to impeach the certificate. The testimony of the 
notary substantially corroborâtes the certificate. The testimony of ail 
four of the witnesses last named, who claim to hâve been présent on the 
occasion of the acknowledgment, was taken more than six years after 
the event to which it relates. 

As I hâve before remarked, there is no évidence of fraud, imposition, 
or duress in the case. Outside of the oral testimony last mentioned, 
there is not a single independent fact or circumstance tending to impeach 
the verity of the certificate. It is true that the recorder's menioranda 
of the time when the mortgage was filed for record confirms the statement 
of defendant's witnesses, rather than the testimony of the notary, as to 
the hour of the day when the acknowledgment was made, but it throws 
no light on the important question how the acknowledgment was taken. 
The notary may be right in his recollection that it was taken in the after- 
noon, towards evening. It maj' hâve been taken on the evening of July 
24, 1882, and the certificate may hâve been made the following morn- 
ing, and either intentionally or erroneously dated as of Jul}' 25, 1882, 
neither of which facts would impair it, if the acknowledgment was prop- 
erly taken. But, in any event, it is the certificate that is to be overcome. 
That is in itself évidence of a high grade of the facts it attests, and its 
force is not impaired by the circumstance that the notar)^ in his oral 
testimony, given six years after the event, made a mistake as to the hour 
of the day when the acknowledgment was taken, even if he did make 
such mistake. The weight to be given to the testimony of Mr. and Mrs. 
Feagans is very much lessened by the considération that they are vitally 
interested in the resuit of the suit. The court cannot overlook the fact, 
in a case of this character, that human testimony is often swayed by self- 
interest, and that it is comparatively easy, when witnesses are testifying 
concerning a transaction that occurred six years ago, and that has become 
indistinct in the memory, to make their recollection of the détails of the 
occurrence conform to their présent interest. The force of the last remark 
is well illustrated in the présent case by Mrs. Feagan's testimony. While 
she does not claim to bave been imposed upon by her husband, or any 
one else, in the rnatter of executing the deed of trust, and while she ad- 
mits that she stated to the notary that she signed it freely, and knew 
what the instrument was, yet there is throughout her entire examination 
a disposition manifest to convey the impression that she did not know 
at the time, and did not learn for nearly six years thereafter, that the 
deed of trust in question covered her homestead. And such is the im- 
pression conveyed by her testimony. She does not say, however, what 
property she supposed was being conveyed or mortgaged; nor does she 
state whether her husband or herself had at the time any property other 
than the homestead to which the mortgage could relate. But notwith- 
standing the impression so conveyed by her évidence, it is clearly appar- 
ent to the court that she liiust hâve known, and did know, when she 
executed the deed of trust that it covered the homestead, and that it was 
agreed between herself and her husband that a new loan should be made 
thereon for the purpose of discharging a prier mortgage on the property. 



PIERCB ». FEAQANS. 691 

I would.not be understood as intimating that, because Mrs. Feagans knew 
that thç homestead was being mortgaged, and freely joined therein, that 
therefore the conveyance is to be deemed valid, although the notary did 
not take her acknowledgment separate and apart from her husband. No 
such proposition is advanced. I merely instance the singular impression 
conveyed by her testimony in the respect above noted, as a sufficient 
reason why the court ought not, in cases of this kind, to place much re- 
liance on the testimony ofinterested parties, without strong corroborating 
circumstances, especially when they narrate the détails of a transaction 
that in ail huraan probability were not at the time considered important, 
and did not make much of an impression on the mind. If Mrs. Feagans 
cannot now remember, or bas forgotten, that the mortgage covered her 
homestead, it is not probable that her recollection is at this time very 
clear upon the point whether her husband left the room for a few mo- 
ments when her acknowledgment was taken. 

Louis Rider, who testified in defendant's favor, must be regarded as a 
disinterested witness. The notary, however, dénies that any such person 
was présent when the acknowledgment was taken, or that any one was 
présent but himself and Mr. and Mrs. Feagans. Mr. Rider lived in an 
adjoining county at the time, but daims to bave been at défendants' 
house on a visit when the acknowledgment was made. Notwithstanding 
the emphatic assertion of the notary that Rider was not présent, défend- 
ants did not offer any proof besides their own and Rider's statement, that 
in point of fact Rider was a visitor at their house on the occasion in ques- 
tion. By due diligence convincing proof of that fact might (as it appears 
to the court) hâve been obtained, but no efforts seem to hâve been made 
in that direction. Then, again. Rider testifies with a minuteness of dé- 
tail that is surprising, considering the fact that he was merely a casual 
observer of the transaction, and that his testimonj"- was taken so long 
after the event to which it relates, and that in the niean time nothing 
whatever had oecurred to keep the event fresh in his recollection. 

The criticism last made applies with almost equal force to the testi- 
mony of Mr. and Mrs. Feagans, and to the testimony of the notary ,Steens. 
Ail of the witnesses undertake to repeat exactly what was said by the 
notary and themselves, to describe the position and location of each per- 
son in the room, and to give other détails that would ordinarily fade 
from the recollection after the lapse of much less than six years, unless 
the transaction was one of those occurrences that make vivid and last- 
ing impressions on the mind. The circurastance last aljuded to leads 
me to distrust the accuracj' of Rider's recollection in some of its détails. 
Conceding that he was a visitor at defendant's house when the acknowl- 
edgment was taken, it appears to me doubtful whether, after the lapse 
of six years, nothing having oecurred in the mean time to call the matler 
to his attention and tix it in his memory, he would be able to recollect 
distinctly that Mr. Feagans did or did not step out of the room for a few 
moments while the acknowledgment was being taken. A trifling inci- 
dent of that character would naturally fade from the recollection of an 
ordinary person who was merely a casual observer of the transaction after 



592 FEDEBÂL RÉPORTER, vol. 39. 



the làpse of a few years, or even a few months, though the gênerai fact 
that he was présent when certain papers were signed and acknowledged 
might be recalled. 

It is unnecessary to pursue the subject further. I bave said enough, 
no doubt, to indicate to counsel the view I hâve taken of the material 
parts of the testimony, and the grounds upon which I rest my décision. 
In a case of this character it is not enough that there is a prépondérance 
of évidence in favor of the défendants if it should be conceded that there 
is such a prépondérance in the présent case. In the language of the 
State courts, which furnishes the rule of décision, the burden is on the 
défendants, and the proof furnished to overcome the certificate mnst be 
"clear, cogent, and convincing." It is a record that is assailed, — a record 
of an officiai act perforraed more than six years ago, and made cotem- 
poraneously with the acts attested. The record is in due form of law, 
and it is aided by the presumption that always attends the acts of public 
ofRcers, that the duty devolved on the ofScer was properly performed 
in the manner stated. In the présent instance no effort is made to over- 
come it by circumstantial proof in its nature conclusive or very cogent ; 
but the attempt is to impeach the record, solely by the recollection of 
witnesses, who, unless they are exempt from ordinary human frailty, 
can at best only bave at this time an indistinct recollection of the mate- 
rial facts to which they testify. A decree mnst be entered for complain- 
ant. It is so ordered. Complainant's counsel may prépare and submit 
a decree for the court's approval. Interest will be allowed and computed 
on the bond at the rate of 10 per cent, per annum from maturity. Inter- 
est on the coupons will be computed at 6 per cent, per annum from their 
maturity. Interest on sums advanced to pay taxes will be allowed at 
the rate of 10 per cent, per annum. 



Mills v. Knapp. 
Circuit Court, JV. D.Ifm York. August 36, 1889.) 

1. FOKEIGN ExECUTOE — RlGHT TO SUE. 

An exécuter appointée! in another State has not, as sucli, in NewTork, any 
authority to proseciite a suit at law or in equity.i 

2. Same — When Objection can be Raised. 

Where a bill sets forth aiBrmatively, as the foundation of the right to sue, 
the grantinç of letters of administration in another state, and nothing else, 
and the answer puts it in issue, the right of plaintifE to sue is not admitted, 
and défendant can raise such objection at the hearing on the merits. 

3. Eqdity— Complète Remedt at Law. 

Where plaintiffl déclares in his bill that he is entitled to recover an exact 
sum, andasks no discovery, and shows that no accounting is necessary under 
the direction of the court, he shows that he has a complète remedy at law, 
and the court will order the bill dismissed »ua sponte. 

'Concerning the right of a personal représentative to sue in the courts of another 
state than that in which he was appointed, see Gove v. Gove, (N. H.) 15 Atl. Rep. 131, 
and note; Newberry v. Rohinson, 36 Fed. Rep. 841, and cases cited. 
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In Equity. 

C. E. Me, for complainant. 

F. P. Tahar, for défendant. 

Blatchfoed, J. This is a suit in equity to recover the sum of 
$8,221.16, as profits belonging to the plaintiff's intestate resulting from 
the purchase and sale by the défendant of 200 shares of the capital stock 
of the Adams Express Company, which it is claimed the défendant 
bought and sold, not for himself, but for the plaintiff's intestate. The 
bill allèges that the plaintiff " is the duly appointed and qualified ad- 
rainistrator of the estate and effects of one Merrill I. Mills, late of the 
city of Détroit, in the state of Michigan," who died on orabout the 14th 
of September, 1882, "under and by virtue of letters of administration 
duly issued to him by the judge of probate of the county of Wayne, 
in the state of Michigan, on the 13th day of October, 1882, which said 
letters were issued ont of and under the seal of the probate court of the 
said county, the same bearing date the 13th dayof October, 1882, upon 
the pétition of Cynthia A. Mills and Merrill B. Mills, the widow and 
son of said deceased." This is the only averment in the bill as to the 
issuing of any letters of administration to the plaintiff. It is apparent, 
therefore, that he rests his capacity to sue solely upon the grant of let- 
ters of administration to him in Michigan. 

The substance of the allégations of the bill is that in October, 1869, 
the intestate delivered to the défendant $2,800, which the défendant ac- 
cepted as the property of the intestate, to invest it in the purchase for 
the intestate of 200 shares of the capital stock of the Adams Express 
Company; that the défendant, pursuant to said agreement, purchased 
for the intestate the 200 shares, of the par value of $100 per share, for 
the price of $57.50 per share, and paid the 12,800 as part of the pur- 
chase priée, and paid or agreed to pay $8,750 as the balance of the pur- 
chase priée, including brokerage, making an aggregate of $11,550; that 
it was agreed between the défendant and the intestate that the former 
should purchase the stock and take a transfer of it in the name of the 
latter, but, instead of doing so, the défendant, without the knowledge or 
consent of the intestate, had the stock transferred to the name of the de- 
fendant, and not to the name of the intestate, and the latter did not dis- 
cover that fact until after the défendant had sold the stock; that on the 
12th of October, 1871, the défendant sold the 200 shares for $79 per 
share, being $15,800, less $25 brokerage; that during the time the 200 
shares stood in the name of the défendant he received seven dividends 
thereon, of $400 each, that the interest on those dividends, up to the 
time the stock was sold, amounted to $147.83; that during the time the 
stock stood in the name of the défendant he expended moneys on ac- 
count of the intestate, for interest on unpaid purchase price, brokerage, 
etc., not exceeding $1,775; that the profits on the purchase and sale of 
the 200 shares, and the moneys received by the défendant on the sale 
thereof, and for dividends thereon, and interest on such dividends, over 
and above ail moneys expended by the défendant on account of the in- 
v.39F.no.l2— 38 
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testate in and about the purchase and sale of the 200 sharçs, amounted, 
on October 12, 1871, to $8,221.16; and tbat the défendant, though re- 
quested by the intestate in his life-time, and by the plaintiff, bas not 
paid over "said profits." The prayer of the bill is that the défendant 
■account for and pay over to the plaintiff ail such gains and profits as 
accrued and arose, or were earned or received, by the défendant on the 
purchase and sale and for or on account of the 200 shares, and which 
would hâve been received by the intestate but for the wrongful act of 
the défendant in having the stock transferred to his own name, and but 
for his acts in and about said stock transaction. By his answer, the de- 
fendant dénies the allégations above set forth as contained in the bill. 
The answer does not otherwise refer to the subject of the granting of 
letters of administration to the plaintiff, uor does it raise the objection 
that the plaintifi" has a plain, adéquate, and complète remedy at làw. 
After replication proofs were taken on both sides, and the case has been 
heard on pleadings and proofs. As part of his proofs the plaintiff 
offered in évidence an exemplification of a record from the probate court 
of the couiity of Wayne, in the state of Michigan, showing a pétition for 
and the granting of letters of administration on the estate of the intes- 
tate to the plaintiff. The counsel for the défendant objected at the time 
to the introduction of the exemplification "as incompétent, and no proof 
under the statute, and does not show complainant's authority to sue in 
the state of New York." 

It is objected by the défendant that the plaintiff shows no right to 
bring this suit in the state of New York. This objection must prevail. 
In view of the allégations of the bill and the déniai in the answer, the 
■question is raised wliether an administrator appointed in one state can, 
by virtue of such appointment, maintain an action in another state to 
enforce an obligation due his intestate. In Noonan v. Bradley, 9 Wall. 
.394, 400, it was said: 

"Upon this question tiie law is well settled. AH the cases on the subject 
are in one way. In tlie absence of any statute giving effect to the foreigu 
.appointaient, ail tlie authorities deny any efflcacy to the appointment outside 
•of the teiritorial jurisiliction of the state within which it was granted. Ali 
hold that, in the absence of such a statute, no suit can be maintained by an 
administrator in his officiai capacity, except within the limits of the state froin 
which he dérives his authority. If he desires to prosecute a suit in another 
state he must flrst obtain a grant of administration therein in accordance 
-with its laws." 

There is no statute of the state of New York giving effect in that state 
to the Michigan appointment. Ancillary letters taken out in New York 
.are a necessary prerequisite to the maintenance of the présent suit. In 
Farsmis v. Lyman, 20 N. Y. 103, 112, it was said to be well settled in 
New York that an executor or administrator appointed in another state 
has not, as such, any authority beyond the sovereignty by virtue of whose 
laws he was appointed; citing MorreU v. Dickey, 1 Johns. Ch. 153; Doo- 
.littie V. Letiiis, 7 Johns. Ch. 45; Vroom v. Van Home, 10 Paige, 549. 

It is objected by the plaintiff that the answer does not set up the 
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plnintiff's incapacity to bring this suit. In Nooiian v. Bradley, 9 Wall. 
394, the plaintiff sued in the circuit court of the United States in Wis- 
consin, uuder an appointment of him as administrator made in New 
York. The point was taken by the plaintiff that, by pleading to the 
merits, the défendant had admitted the représentative character of the 
plaintiff, and bis right to sue in that capacity; but, in answer, the court 
observed that the déclaration stated that the grant of administration to 
the plaintiff was by letters issued in the state of New York, and that the 
plea to the merits only admitted the title as stated in the déclaration. 
So, in the présent case, as the bill sets forth afRrmatively, as the foun- 
dation of the right to sue, the granting of the Michigan letters, and noth- 
ing else, and as the answer puts that in issue, it cannot be held that the 
right of the plaintiff to sue is admitted, or that the défendant is not at 
liberty to raise the objection at the hearing on the merits, especially as 
the point was distinctly taken when the exemplification was ofifered in 
évidence. 

Besides this, the plaintiff, on the face of bis bill, bas a plain, adé- 
quate, and complète remedy at law. He déclares in his bill that the 
amount he is entitled to recover is $8,221.16 as of October 12, 1871. 
He asks for no discovery. He shows that no accounting under the 
direction of the court is necessary, for he makes the accounting himself 
in his bill. The prayer that the défendant may "account for and pay 
over" "such gains and profits," which he fixes at a speciiied amount, 
is no more than a prayer that the défendant pay over such specified 
amount. No other équitable relief is asked. In such a case it is not 
necessary that the objection should bave been taken in limine in the an- 
swer. It is taken at the hearing, and that is sufïicient. This is not a 
case where it is compétent for a court of equity to grant the relief asked. 
Reynes v. Dumont, 130 U. S. 354, 395, 9 Sup. Ct. Rep. 486; Kilbourn 
V. Sunderland, 130 U. S. 505, 514, 9 Sup. Ct. Rep. 594. It is governed 
by the rule laid down in Lewis v. Cocks, 23 Wall. 466, where the court, 
finding the case to be an action of ejectment in the form of a bill in 
chancery, ordered the bill to be disniissed, although the objection was 
not made by demurrer, plea, or answer, or suggested by counsel, saying 
that, as it clearly existed, it was the duty of the court sua sponle to rec- 
ognize it, and give it efïect. It results from thèse views that, without 
inquiring into the merits of the case, the bill must be dismissed, with 
costs. 
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Graham V. Pennsylvania R. Co. 

{Circuit Court, D. Neic Jersey. April 24, 1889.) 

Carriers— IsTjniiT to Passenger — Conteibutory Négligence. 

Where a ferry -bojit has two gangways by which passengers can leave, a pas- 
senger who attempts to leave by the gangwaj' intended for teams, and who 
is injiired by the guardcbain for such gangway being dropped on bis leg 
wbile he is astride of it, is guilty of contributory négligence, and cannot re- 
cover frotn the owner of the boat. 

At Law. Action for damages. 

Edward Graham sued the Pennsylvania Railroad Company to recover 
damages for personal injuries. Plaintiff, while leaving defendant's ferry- 
boat by the middle gangway, had his leg broken by the guard-chain be- 
ing thrown against it by a deck-hand. Judgment directed for défend- 
ant on its motion. 

William S. Gummere and Herbert W. Knight, for plaintiff. 

James B. Vredenhurgh, for défendant. 

Wales, J., (orally.) I bave concluded to grant this motion, and will 
briefly state the reasons for doing so. The inaterial facts of the case are 
quite clear. The plaintiff, at the time of the accident when he received 
the injuries complained of, was a passenger on board a ferr3'-boat belonging 
to the défendant Company, and had been in the daily habit of crossing the 
ferry for a great many years, — 19 or 20 years, — and had frequently left 
the boat in the same way as he did on the day he was hurt; that is, by the 
horse gangway, instead of by one of the footways provided for passen- 
gers. On the opening of this case it occurred to me that the plaintiff, 
at the time of the accident, had put himself in a place where he had vol- 
untarily exposed himself to the risk of getting hurt, and the only reason 
that constrained me from granting a nonsuit was that I thought perhaps 
the company, by its acquiescence, had permitted and encouraged passen- 
gers to leave or disembark from the boat in the manner the plaintiff had 
done, and that there might bave been gross and inexcusable négligence 
on the part of the deck-hand who unhookcd thechain and threw it aside 
just as the plaintiff was stepping over it. Exactly how and when the chain 
was taken down has not been satisfactorily proven. There is some con- 
flict in the testimony on this point. But, admitting that the chain was 
thrown off while the plaintiff was astride of it, after ail, did he not as- 
sume the risk, and directly contribute by his own act and want of care 
to the accident? It will not be disputed that if this were so he has no 
right to recover; and where the évidence is so clear that if the jury should 
find a verdict for the plaintiff the court would be compelled, iiî the ex- 
ercise of a Sound discrétion, to set the verdict aside, it will be its dut}^ 
under such circumstances, to direct the jury to render a verdict for the 
défendant. Now, it is true that no public notice was given — no pro- 
hibition, no remonstrance, no régulation of any kind — to prevent pas- 
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sengers frora placing themselves in front of the chain, or from stepping 
over it, and going off the boat by the horse-way; nor does it appear that 
passengers were ever remonstrated with by any of the officers or agents 
of the Company, but they were allowed to pass out there freely after the 
gâtes had been removed. But then the question is suggested, are not 
such visible and obvious objects sufficient notice to the passengers that 
they must not go out by that way, and that they must take ail the risks 
if they do? Mr. Graham attempted to step over the chain before it had 
been unhooked, and either stumbled and fell, or was throvvn down by 
the unhooking of the chain while he was astride of it, and in either case 
contributed to the accident by being in a place which he knew was ap- 
propriated for the use of horses and vehicles, and not for passengers. 

The question is one of contributory négligence. There are two gang- 
ways provided by which passengers can safely leave the boat, and if a 
passenger, in his eagerness and haste to get on shore, leave one of thèse 
side gang way s and go into the middle gang way, where he bas no busi- 
ness togo, does he not do it at his own risk? And if any accident be- 
fall him, is he not responsible for his own négligence and want of rea- 
sonable care? It appears to me to be a very clear case of contributory 
négligence. The précautions taken by the company, I think, were am- 
ple. There are the gâtes which, as I understand from the testimony, 
are never removed until after the boat bas been fastened to the bridge. 
The gâtes are first opened, and then the chain is taken down. Mr. Gra- 
ham was familiar with ail thèse things. Every one accustomed to travel 
on that boat knew of thèse arrangements, — that there were gangways 
provided for passengers, and that the middle gangway was only for horses 
and vehicles. It required no great degree of intelligence for any one to 
understand that, while the chain was stretched across the middle gang- 
way, passengers were forbidden to go out that way. It was iherefore 
apparent, because of the double obstruction of the gâtes and chain, which 
speak better than any printed notice, or any words which could be ut- 
tered by the officers of the boat, that the plaintiff" could not pass out that 
waj' as long as the chain was up. The chain is put there for the pur- 
pose of preventing passengers from leaving the boat by that wa}'', and if 
a passenger chooses to go out over the chain he does it at his own risk. 
Therefore, if the jury, on such évidence as this, which shows a want of 
reasonable care on the part of the plaintiff, should give hira a verdict, 
would it not be the duty of the court to set it aside? I think so. 

There are two cases recently decided by the suprême court of the 
United States which very clearly state the law and practice in cases like 
this. In, Goodlett v. Railroad Co., 122 U. S. 391, 7 Sup. Ct. Rep. 1254, 
the court says: 

"Where a cause fairly dépends upon the effect or weight of testimony, it 
is one for the considération and détermination of the jury, under proper di- 
rections as to the principles of law involved, and that a case should never be 
withdrawn from them ' unless the testimony be of such aconclusivecharacter 
as to compel the court, in the exercise of a sound judicial discrétion, to set 
aside a verdict rendered in opposition to it.' " 
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So in Kane v. Railroad Co., 128 U. S. 91, 9 Sup. Ct. Rep. 16, the- 
same rule is repeated : 

"The circuit court proceeded upon the ground that contributory négligence- 
upon the part of the plaintifE was so conclusively established that it would' 
hâve been Compelled, in the exercise of sound judicial discrétion, to set aslde- 
any verdict returned in his favor. If the évidence, giving the plaintiff the 
benefit of every inference to be fairly drawn from it, sustained this view, 
then the direction to flnd for the défendant was proper. " 

As I hâve said before, it is a settled rule that where a man brings an 
action against a company, or against an individual, for négligence for 
causing an injury to him, it is necessary for the plaintiff to show that he 
was free from fault, free from négligence on his part, and that he exercisedi 
a reasônable amount of care and prudence in his own conduct on the 
occasion; otherwise he is not entitled to a verdict. I suppose that rule 
is not questioned. The authorities cited by the plaintiff's counsel dé- 
pend on the spécial facts of each case, and there must hâve been circum- 
stances in each of those cases which justified the court in deciding as it 
did. In the présent case I can see no fair inference that may be drawn 
from the testimony that will excuse — much less justify — the plaintiff's 
conduct at the time, and under ail the circumstances, when he met with 
the accident. I was at first much impressed by the fact that the com- 
pany had allowed passengers to leave the boat in thé same manner as 
the plaintiff had donc. We hâve ail witnessed the haste and rush with 
which passëiigers leave a ferry-boat as soon as it touches the shore. Of 
course, famîliarity with danger breeds contempt, and a man who has 
passed over the ferry, as this plaintiff had done, for many years in that 
way without an accident, cornes to believe that he is perfectly safe irv 
continuing to do so. But does the fact that he has always escaped 
harm before, relieve him from the necessity of exercising due care and 
caution? If I am in the habit of traveling every day on a railroad 
train, and habitually leave the train before it stops, or reaches the sta- 
tion, or before the wheels cease to revolve, and I at last fall and receive 
an injury, could I recover damages from the railroad company for such 
an accident? Clearly not. The fact that passengers will persist in leav- 
ing the boat by the middle gangway, and may hâve done so for years, 
and every day in the year, does not justify the action of the plaintiff and 
his conduct on the day of the accident. He should hâve gone out by one 
of the footways, or at least hâve waited until the chain had been removed 
before he undertook the risk of passing out by the middle of the boat. It 
was insisted he had a right to be în the middle of the boat, and to- 
cross the chain as he did. I cannot take that view. He had no right 
to be there. In the crowds that go on board thèse boats, if a man 
chooses to rush out in the manner the plaintiff did, the company cannot 
help it beyond taking the précautions which they hâve taken to prevent 
it. The fact that the company has furnished two convenient and ample 
outlets for passengers, and that the horse gangway isguarded by a chain, 
is sufficient, I think, to exonerate the company from liability for such 
accidents as the one which happened to the plaintiff. In my opinion 



IN EE BIEDSONG. 599 

tliis is such a clear case of contributory négligence on the part of the 
plaintiff that he bas no rigbt to recover, and if the case should be al- 
lowed to go to tbe jury, and a verdict be rendered in bis favor, it would 
be the duty of tbe court to set it aside. The jury is therefore instructed 
to fînd for the défendant. 



In re Birdsonq. 
(District Court, 8. D. Qeorgia. June 29, 1889.) 

1. Jailers— CusTODT DP Unitbd States Prisoners. 

l'or the purpose of safely keeping, properly caring for, and hutnanely treat- 
ing prisoners committed to his custody by a court of the United States, a 
keeperof a county jail of a state, who receives such prisoners, and is paid for 
their maintenance, is an offlcer of the United States court. 

2. SaME — PUNISHMENT OP PrISONER — CoNTEMPT— JuRISDICTTON. 

As such officer of the court, to which he is immediately related, and as it 
attects United States prisoners so committed and received into his custody, 
the jailer may be punished by attachment for contempt for inflicting a cruel 
or unusual punishment on such prisoners. 

3. Same— Orubl and Unusual, Punishment — What Amounts to. 

It is cruel and unusual as disciplinary punishment, and unwarranted bylaw, 
to chain a prisoner by the neck with a trace chain and padlock so that he 
can neither lie down nor sit down, and leave him so chained in darkness 
alone for several hours of the night; and it is the duty of the court by appro- 
priate action to protect prisoners from such arbltrary oppression. 
{Syllahus hy tlie Court.) 

At Law. Rule against the jailer of Bibb county jail, in custody of 
United States prisoner Joe Warren, for inflicting cruel and unauthorized 
punishment. 

Mnrion Encin, U. S. Atty., for the rule. 

Dessan & Bartlett, contra. 

Speer, J. An investigation, wbich resulted in the issuance of the 
rule in this case, was niade in conséquence of a publication in a local 
paper reciting that a United States prisoner, Joe Warren, bad been 
guilty of disorderly conduct in jail; that the jailer bad called in police- 
men, and with their aid bad inllicted disciplinary punishment upon tbe 
prisoner. Tbe publication contained this clause : 

"He [the prisoner] was chained by the neck to the grating of the cell, and 
by the time he stands up until this morning, and lives a day or two on bread 
and water, he will probably be willing to be disciplined." 

Unwilling that a statement so suggestive of cruelty in the punishment 
of a prisoner, so répugnant to tbe well-ordered methods of discipline, 
tempered with humanity, which characterize the treatinent of prisoners 
in this day of Christian civilization, should eseape investigation, tbe 
court did not doubt its duty to direct an immédiate inquiry into the oc- 
currence thus brougbt to its attention. Tbe investigation was at once 
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made by the marshal; and the facts developed, in the opinion of the 
court, reqùired that the jailer should be ordered to show justifying cause, 
if he could, why, on the night of June 25, 1889, in Bibb County jail, 
he chained up by the neck to the grating of his cell for several hours the 
United States prisoner; the punishment appearing to be cruel and un- 
usual, in violation of the prisoner'sconstitutionalrights, and withoutlaw- 
ful authority. The respondent demurred to the rule for the alleged rea- 
son that the court had no jurisdiction to require the jailer, an officer of 
the state, to answer for any misconduct towards a prisoner comraitted to 
his custody by the United States court. It was vehemently urged that the 
jailer was not an officer of the United States, and that he had no rela- 
tion to the court which would warrant an attachment for officiai miscon- 
duct. Thèse propositions are, in the opinion of the court, not supported 
by the law. They are settled adversely to the respondent by distinct 
and most eminent authority. Mr. Justice Stoey, pronouncing the dé- 
cision of the suprême court of the United States in the case of Randolph 
V. Donaldson, 9 Cranch, 86, announces the obvions rule upon this sub- 
ject as follows : 

"For certain purposes, and for certain intents, the state jail lawfully used 
by the United States may be deemed to be tlie jail of the United States, and 
the keeper [i. e., the jailer] to be the keeper of the United States." 

Is it a lawful use to commit the prisoners of the United States to the 
state jail? Undoubtedly, for the Code of Georgia, § '359, so déclares. 
Then the jail of Bibb county, Ga., is lawfully a jail of the United States, 
and the jailer, Nat Birdsong, is the jailer of the United States for the 
purpose of receiving, keeping, and properly treating prisoners of the 
United States; and it may be remarked that the services which the re- 
spondent renders his country in behalf of its prisoners are by no means 
gratuitous. It is then clearly apparent that, as to United States pris- 
oners committed to his custody, by the order and sentence of this 
court, commanded as he is, to receive them by the law of Georgia and 
of the United States, and paid, as he is, for thèse services, the respondent 
is a jailer of the United States. Now, can it be pretended that the court 
is powerless to compel the jailer to the performance of his duty, or to 
prevent or punish its non-performance in the présence of this important 
relation to the administration of justice imposed by law? 

The arbitrary power in a prison-keeper to iron a prisoner, or indeed, 
to sélect at his pleasure a penaltj' which he thinks adéquate as a discip- 
linary measure for real or fancied misconduct, is intolérable among a 
free and enlightened people. It bas no place among English-speaking 
nations. It is as répugnant, as we shall presently see, to the law of 
Georgia, as to the laws of the United States. It is as worthy of condem- 
nation in the light of the state and the fédéral constitution, as in the be- 
nignant and merciful spirit of Christian civilization. Not even may a 
judge or jury assume a power so uncertain and so dangerous. "It is 
one of the glories of our English law," writes Mr. Justice Blackstone in 
his luminous and graceful Commentaries, "that the species, though not 
always the quantity or degree of punishment, is ascertained for every of- 
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fense, and that it is not left in the breast of any judge, nor even a jury, 
to al ter that judgment which the law has beforehand ordained for every 
subject alikewithout respect ofpersons." 4 Bl. Comm. 377. The word 
"subject" is hère used in the sensé of "citizen." This principle of the 
common law is of force in this country as in England, and thus we see 
that neither this court, nor, indeed, the highest court in the land, would 
assume, even after full hearing, to exercise the power to chain up by the 
neck a prisoner for disorderly conduct, even the most atrocious, and 
even though committed in the actual présence of the court. Had any 
judge of America done with the most degraded convict what this jailer 
admits he did with the person of this prisoner, his impeachment would 
be inévitable. Well, may a jailer arrogate to himself powers which are 
withheld from the courts? Is it compétent for the jailer in his discré- 
tion to infiict penalties and to exercise arbitrary powers which are not 
deeraed safe or appropriate to be intrusted to the judges? The propo- 
sition is unworthy of any intelligent mind trained in the letter or the 
philosophy of the law. But we are not left in the détermination of this 
question to the considération of those great fundamental principles an- 
nounced for the protection of the individual against unlawful punish- 
ments and penalties. The authorities are equally clear in their déniai 
of the power exercised by the jailer with this prisoner. At common law 
it was not lawful to hamper a prisoner with irons, except to prevent an 
escape. "Otherwise," it is declared, (1 Russ. Crimes, 420,) "notwith- 
standing the common practice of jailers, it seems unwarrantable and con- 
trary to the mildness and humanity of the laws of England by which 
jailers are forbid to put their prisoners to any pain or forment." Sir 
Edward Coke, perhaps the most erudite of English lawyers, certainly 
profoundly versed beyond any in the principles of the common law, al- 
though noted for his harshness and severity to prisoners, declared that 
"by the common law it might not be done." 2 Inst. 381. In conso- 
nance with the spirit of the ancient law, the statute of 4 Geo. IV. , c. 64, 
§ 10, subsec. 12, provides that no prisoner shall be put in irons by the 
keeper of any prison except in case of urgent and absolute necessity. 4 
Bac. Abr. 479; Encyclopîedia Britannica, tit. "Prison Discipline." And 
by the same act the jailer was provided power to punish prisoners for dis- 
orderly conduct, and for profane cursing and swearing; but the broad 
intelligence and humane spirit of parliament limited the maximum pen- 
alties for such conduct to close confinement in the refractory or solitary 
cells, and a diet of bread and water only, for any term not exceeding 
three days. 

Let us see if there is not a cogent législative interprétation of the 
jailer's duty with référence to profane or refractory prisoners, made by 
the gênerai assembly of the state of Georgia. By the Georgia enact- 
ment of Decembor 19, 1816, to define the disciplinary powers of the 
keeper of the penitentiary of that day, the feature of 4 Geo. IV., above 
quoted, was adopted ipsissimig verbis. But where the English penalty 
for profanity, etc., was three days, the Georgia statute was limited to 
tW'O days, thus mitigating by the merciful spirit of our tathers the already 
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clément provision of the English statute; and, if this is adéquate pun- 
ishment for félons convicted and serving their sentences in the peniten- 
tiary, is it net sufRcient to compel good behavior in those prisoners who^ 
are simply committed for safe keeping? But to chain a prisoner around 
the neck with a trace chain and padlock, in a position where he can 
neither lie down nor sit down, and thus to leave him chained in solitude, 
in the night, in the darkness of his cell, for more than three hours, is to 
inflict a degree of torture which has no warrant in the law, either state 
or fédéral, and to expose him to danger to health and to life, from which 
it is the duty of society to protect him. The évidence offered on the 
hearing can lead to no other conclusion. The prisoner, Warren, testi- 
fied that he was kicked by the jailer, and struck with the club by the po- 
liceman, and chained b}' the neck so that he could not put his heels to 
the ground from 8:30 o'clock until after 3 the next morning; that he 
sufiered severely, and next day was compelled to send for the jail phy- 
sician. Dr. Gibson testified that such treatment would likely produce 
fever in the sufferer. Dr. Johnson, the jail physician, testified that 
when the prisoner sent for him he had fever, but he thought it was ca- 
tarrhal fever. But the court, in the conilict of the évidence, did not 
crédit the statement of the prisoner. Nevertheless, by the testimony of 
Birdsong himself, the prisoner was chained so that he must stand for 
two and one-half hovirs; and by the testimony of Brown, the policeman, 
he must hâve been chained for more than three hours; at best, an igno- 
minious, cruel, and unusual punishment. Besides, both physicians 
testified that such punishment might hâve resulted in dangorous, or 
even fatal, conséquences; and it is clear to any unprejudiced mind, tliat 
had the prisoner swooned, — a natural resuit of such inhumanity, — his 
death from strangulation would iiave been inévitable. It was, in fact, pun- 
ishment by the pillory , but a pillory where the links of the trace chain and 
the padlock encircling the bare neck of the prisoner were substituted for 
the wôoden frame. This punishment was abolished in England in 1837. 
7 Wm. IV., and 1 Vict. c. 23. Itwas doneaway with in France in 1832, 
and in this land of humanitj^ and lawful methods it was forbidden by the 
act of congress of February 28, 1839, (5 St. at Large, 322;) and yet the 
jailer testified that this was his usual method for the punishment of re- 
fractory prisoners, — a method which called imperatively for the ruling 
of the court declaring it illégal. 

But it is insisted that the court may not proceed by attachment against 
the jailer; that the remedy is by indictment. This proposition is like- 
wise altogether unfounded in the law. In 2 Hawk. P. C. c. 22, § 31, 
the rule is stated as follows: "Also jailers are punishable by attach- 
ment, as ail other ofKcers are by the courts to wîiich they more imme- 
diately belong, for an}' gross misbehavior in their offices." 4 Bac. Abr. 
471 . This principle is embodied in the law of the state. Code Ga. § 4711 ; 
also section 206, par. 4. The power of the court to proceed by attach- 
ment is thu^ made clearly to appear, by the common law and the statutes 
of the state; and the Revised Statutes on this topic are in substantiaUy 
the same language as the Georgia Code. But it is insisted that the United 
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States prisoners in the jail of the state, by virtue of section 359 of the 
•Code, are "under like penalties, and subject to the same action, as pris- 
oners committed under the authority of the state." This we concède 
entirely. We déclare, however, that there is not, nor h as there been 
at any time in the history of the state, any law of any character which 
will justify or condone the act of chaining for hours a prisoner by the 
neck, in a standing position, as a means of punishment for any offense 
whatever. Nor is the testimony of the jailer, and statenient urged in 
argument, that the grand juries and county commissioners of Bibb 
county approve this punishment, satisfactory. It does not appear that 
this practice was ever brought to the attention of the grand jury. Nor 
was any order or judgment of the county commissioners to such effect 
put in évidence. But if, as the jailer and his counsel insist, such was 
the action of thèse bodies, it was without warrant of law, and this is 
happily a government of law. 

Much bas been said as to the character of the individual who was 
punished. This is not a question of individuals. If the jailer is in- 
trusted with arbitrary power to chain prisoners in a standing position to 
punish them, what guaranty is there that he will not raisuse it? Hun- 
dreds of citizens of this state are yearly consigned by the United States 
courts to the custody of this and other jailers for offenses which are 
mala prohibita simply. If the jailer is judge, jury, and executioner, 
can it be predicted with certainty what will be the character or color of 
the next victim of the chain and padlock ? It is a rule we are consider- 
ing, — a rule for the protection of the unfortunate as well as of the vicious. 
The constitution forbids a cruel or unusual punishment, and there is no 
syllable relative to the character or color of the victim in that matchless 
charter for the préservation of right and the prohibition of wrong. In 
considération of the promises, and to emphasize its judgment that an 
unwarrantable and illégal punishment has been inflicted on this prisoner, 
and to protect this and other prisoners, the court assesses a penalty of 
$50, with costs, against the jailer. In the anticipation, however, that 
this first offense will not be repeated , the court will not enforce payment 
by the respondent, but will suspend the sentence until further order. 



United States v. Kee et al. 

(District Court, D. South Carolina. August 22, 1889.) 

1. Obsteucting Justice— Intimidatinq Witnbss. 

Défendant is guilty of violating Rev. St. U. S. § 5399, providing a punish- 
ment for intlmidating a witness by threats, etc., when he beats one sum- 
moned as a witness before a United States commissloner for the purpose of 
intlmidating or influencing him in giving his testimony. 
3. Same. 

Where défendant, not Itnowing that one C, is a witness in a case in which 
deîendant's father is summoned as a witness, threatens and beats C. on ac- 
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count of insulting language used by him concerning his father in conneotion 
with the case, the beating having no relation to thé character of C. as a wit- 
nesa, he is not gullty of a violation of section 5399. 

Information for Intimidating a Witness. 
G. M. Furman, Asst. Dist. AU/. 
J. K. Henry, for défendants. 

Slmonton, J., (charging jury.) You are trying an information against 
John Kee for violating section 5399, Rev. St., — that is tosay, for threat- 
ening, intimidating, impeding, and influencing one Ben Corder, a wit- 
ness in a cause before a commissioner of this court. In leaching your 
conclusion you must be satisfied by the évidence that the défendant did 
threaten and beat Ben Corder in the manner stated by the witnesses for 
tlie government. Next, that défendant knew or had reason to know that 
Corder was a witness for the United States in the case before the commis- 
sioner. Then, that he did threaten and beat him because he was such wit- 
ness, and for the purpose of intimidating, impeding, or influencing him in 
giving his testimony. The défense is that Corder had stated that the 
father of défendant, a very old man, who had professed during his whole 
lifetobea"teetotaler,"and oflateyearsa prohibitionist, had secretly pur- 
chased whisky from a negro; that défendant had warned Corder if he ever 
repeated what he styled the "malicious falsehood," he would punish him; 
that his father had been summoned before the commissioner to testify 
to the fact of the sale in a case brought against the negro, and had been 
so summoned upon the information of Corder, given after the warning, 
défendant not knowing that Corder was himself a witness. If you are 
satisfied that the threats and conséquent beating were uttered and in- 
flicted because of this insulting charge against the old man, having no 
relation to the character of Corder as a witness, without knowledge that 
he was a witness, and induced entirely by the répétition of the insuit, 
you may fînd the défendant not guilty. If the threats and violence 
were intended to prevent Corder from testifying, you may find défend- 
ant guilty. 



United States v. Calhoun. 

(District Court, D. South GaroKna. August 29. 1889.) 

Intbrnal Revenue— Sale op Spieituous Liquoes by Apothecary. 

An apotbecary, who honafide uses spirituous liquors in the préparation of a 
medicine, to be used as such, and not as a beverage, does not violate Rev. St. 
U. S. § 3343, by not paying the spécial tax required of a retail liquor dealer. 

Indictment for Selling Liquor without Payment of Spécial Tax. 
Abiel Lathrop, Dist. Atty. 
A. H. Dean, for défendant. 
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SiMONTON, J., {charging jury.) The défendant, an apothecary, is 
charged with violating section 3242, Rev. St., being aretail liquor dealer 
without paying the spécial tax. It is not denied that he sold to the 
several persons, witnesses for the government, a compound of rye whisky 
and calisaya bark. The défense is that this was a medicine originally 
put up under a prescription of a physician. An apothecary who bona 
fide uses spirituous liquor exclusively in the préparation or making up 
of medicines need not pay the spécial tax. Thèse are the questions you 
must answer in this case: In the sale made by défendant to the wit- 
nesses for the government, did he boTia fide sell them the compound as 
medicine, and not as a beverage, or was the compound simply whisky 
in disguise? Is it a medicine to cure disease, or is it intended to gratify 
the thirst for drink? If it is a medicine, bas it intoxicating quality? If 
so, was this known to défendant? Did he sell it knowing or having rea- 
son to know that it was purchased to be used as a beverage? If it was 
sold bona Me as a medicine, to be used as a medicine, défendant is not 
guilty. 



Travers v. Buckley et cd. 

[Circuit Court, D. Massachusetts. August 19. 1889.) 

Patents for Inventions — Peioe Condition of Art. 

In view of the prior use of détachable blocks notched at the end and under 
the edge for spreading hammocks, there is no invention in the second claim 
of letters patent granted to Travers November 18, 1879, in "the novel use of 
détachable notched distending blocks" in improved hammocks. 

In Equity. Bill to enjoin infringement of patent. 
Briesen, Steele & Knauth, for complainant. 
Browne & Browne, for défendants. 

CoLT, J. This case now cornes before the court on final hearing. 
Since the hearing upon motion for an injunction (36 Fed. Rep. 133) the 
défendants hâve strengthened their position as to the prior condition of 
the art. The évidence now before me proves, I think, the prior use, for 
spreading a hammock, of a détachable straight block notched at both 
ends, a détachable straight block notched at both ends and on the under 
edge, a cxirved block, in the form of a barrel stave, notched at both ends, 
and a curved block having properly spaced holes in it through which 
the lanyards passed. The Travers patent was for an improved hammock, 
and the invention consisted of several distinct improvements, among 
which, as the spécification states, "is the novel use of détachable, notched 
distending blocks." It may be that in the patent, considered as a whole, 
there was invention. The only point in controversy hère is whether 
there was invention in the use of the détachable block which is made the 
Bubject of the second claim, and I am satisfied, in view of what the prior 
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art discloses, that there was no exercise of the inventive faciilty in the 
production of this block. An examination of the records in the two 
cases shows that the évidence before Judge Wallace in the case of Trav- 
ers V. Beyer, 26 Fed. Rep. 450, was not the same as in this case. It 
follows that the bill should be dismissed. 



Kent v. Simons et al. 
(Circuit Court, D. Massachusetts. August 31, 1889.) 

1. Patents fob Inventions — Anticipation. 

Letters patent No. 325,430, for improvements in buttons consisting in an 
open central bore for use with spring studs, though ail the éléments, sepa- 
rately considered. are found in prior patents for ordinary buttons, are valid, 
the combination being new, and producing an improved resuit. 

S. Samb — Infuinsement. 

Such patent is infringed by a fastener in which the cap is set by pressing 
down the edges so as to do away with the fllling for the cap, as described in 
the patent, the fastener being the same with some slight changes in construc- 
tion. 

In Equity. Bill to enjoin infringement of patent. 
W. B. H. Dawse, for complainant. 
Harry E. Knight, for défendants. 

CoLT, J. This is a bill brought for the alleged infringement of letters 
patent No. 325,430, issued September 1, 1885, to Albert G. Mead, for 
improvements in buttons. The invention consists in certain improve- 
ments inglove fasteners of the type known as "metallic fasteners," which 
hâve a metallic button-hole raember secured to one flap of the glove, 
with an opening on its under side to receive a spring stud attached to 
theother flap. It is not claimed that Mead was the first inventor of a 
fastener composed of a metallic button member and a metallic button- 
hole member, but the invention relates to an improved construction in 
the button-hole member, and especially in the rétention of the button 
finish in fasteners of this type. The spécification saj's: 

"This invention relates to buttons, more paiticularly tliose secured to the 
fabric or cloth by metallic fastenings, and provided with an open central bore, 
which adapts them for use especially with spring studs, wliile in the particu- 
lar 'button finish,' so-called, corn bined with the central boie; and in the gênerai 
arrangement and disposition of the several parts with respect to each other, 
is embodied the subject of œj' invention. " 

The claims involved in this suit are the first and second : 
"(1) In a button, provided with a central opening for receiving a spring 
stud, the combination of an inclosing cap, a perforated bottom disk, a second 
disk above the first, the button being attached as a whole to the labric inde- 
pendent of said stud, substantially asset Eorth. (2) Aconvex, imperforatecap 
inclosing the interior of a button, in combination with a disk to which the 
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lower edges of said cap are attached, and which has a central opening, a sec- 
ond disk within said cap, and provided with a central tubular lip, which ex- 
tends downward into the central opening of the firat disk, and an eyelet for 
attaching the latter to the fabric, substantlally as set forth." 

The défenses relied upon in this case are anticipation, as shown by 
prior patents, and non-infringement. As bearing on this question of an- 
ticipation, it is necessary to construe the Mead patent. The défendants 
insist that the Mead patent is for an improvement in ordinary métal but- 
tons, as shown in figure 3 of the patent, and that its use with a spring 
stud is only one of the forms in which the button may be used. I can- 
not accept this construction of the patent. The spécification states that 
the invention relates more particularly to buttons provided with an open 
central bore, which adapts them for use especially with spring studs, 
and in the first claim the language is "a button provided with a central 
opening for receiving a spring stud." Tlie principal object of the Mead 
invention was the production of an improved button adapted for use 
with a spring stud, and incidental theretothe patentée says that by put- 
ting a shank or neck on the button to allow space for the fabric, it may 
be employed as an ordinary button. Taking this view of the patent, 
that the invention of Mead is primarily an improvement in metallic 
fasteners to be used with spring studs, I think the patent is valid. There 
are many prior patents in this branch of the art, but as to this particu- 
lar type of button, I think Mead made a patentable improvement over 
prior buttons of this class. Ail the éléments of the Mead fastener, sep- 
arately considered, may be found in prior patents for ordinary buttons, 
or for fasteners composed of a metallic button member, and metallic 
button-hole member, but the combination as arranged by Mead is new 
and produces an improved resuit; that improvement consisting largely 
in the convenient form of the central opening Ibr receiving the spring 
stud, while at the same time preserving the "button finish." The Mead 
improvement is manifestly of limited scope in view of the many prior 
devices, but I do not think it was anticipated by anything found in those 
devices, and I believe its production, notwithstanding what preceded it 
in the art, involved the exercise of the inventive faculty. Upon the 
question of infringement I bave no doubt. The défendants' fastener i& 
the Mead fastener, with some slight changes in construction. In défend- 
ants' fastener the cap pièce is so set by pressing down the edges as to do 
away with the necessity of any fiUing ibr the cap, such as Mead describes, 
and which is made an élément in the conibinations covered by the third 
and fourth elaims of the patent. The présent suit is upon claims 1 and 
2, and thèse the défendants' fastener clearly infringes. Decree for com- 
plainant. 
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MoESS V. Knapp et al. 

(Circuit Court, D. Conneeticwt, August 17, 1889.) 

Patents for Inventions — Infeingembnt. 

Letters patent No. 233,240, dated October 13, 1880, were issued for an adjust- 
able dress-form. The form waa expanded by means of two opposing braces 
vertically sliding on a standard, and forming two sides of a triangle, which 
held the ribs in position. Défendants attached to two rotary coUars the links 
of the lazy tongs, and divided the waistband into four sections, and made the 
ribs expand in four divisions. The braces in the patent are not merely exten- 
sion braces, but converge to or towards the same point, and secure each other 
against rotation. Défendants' braces are extension, and not locking, braces, 
and are not intended to secure each other against rotation. ITeld, that there 
is such a substantial doubt in regard to any infringement by défendants that 
a preliminary injunction will not be granted. 

In Eqnity. Motion for preliminary injunction. 

Paysan E. Tucker and Charles F. Ferkins, for complainant, 

John K. Beach, for défendants. 

Shipman, J. This is a motion for a preliminary injunction against 
the alleged infringement by the défendants of the second claim of let- 
ters patent No. 233.240, to John Hall, dated October 12, 1880, for an 
adjustable dress-form. The invention, which is the subject of the sec- 
ond claim, and the claim, are stated in Mo7-ss v. Knapp, 37 Fed. Rep. 
351, where it is said: 

"The principle of the invention is the expansion or adjnstment of a skele- 
ton fraine radially, in ail directions, from a eominon center. A central pôle, 
or standard, supports the entire form. In the part which supports the skirt, 
upright, thln, elastlc ribs are held towards the standard by elastic banda se- 
cured to each rib. There are two séries of oppositely inclined braces, one 
above the other. Those of the upper séries are hung by their inner ends to a 
collar on the standard, and, extending obliquely dowuward, are hinged to the 
respective ribs. The braces of the lower séries are hinged by their inner ends 
to a lower collar on the standard, and, extending obliquely upward, are 
hinged to the ribs at the point where the members of the upper séries are 
hinged. The two coUars, called 'sliding blocks,' are adjustable. When the 
form requires expansion, the lower collar is elevated, which exjiands the lower 
séries, but the expansion is governed by the opposing action of the upper sé- 
ries, which coinpels the movement of the ribs to be substantially parallel with 
the central stiindard. " 

The mechanism is like that of the old-fashioned réel or "swift" for 
■winding yarn. The expanding mechanism of the défendants' form, 
which is alleged to infringe, is thus described: It "consists of two con- 
centric disks arranged upon a common axis, upon which theymay inde- 
pendently rotate. Outside of thèse disks there is a waistband divided into 
four segments, and each segment is connected with the disks by means 
of two links, one link from each segment being hinged tothe upper disk, 
and the other link of each segment being hinged to the lower disk." 
When the dress-form is in a closed position, the most convenient way to 
expand it "is for the operator to take hold of two opposite segments of 
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the waistband and pull the same apart. This will cause the disks to ro- 
tate, one in one direction and one in the other, and the inner ends of the 
Connecting links will move in the arc of a circle." It is truly said by 
the complainant that, within certain limits, the forra is expanded radi- 
ally, in ail directions, from a common center. Beyond those limits, the 
expansion is not radial, but is attended with a change of shape. The 
complainant next — and hère the parties are at issue — insists that the ra- 
dial expansion is efFected in the manner and by the mechanical means 
shown in the patent, and that each part of the défendants' forra corre- 
sponds with a similar part in the patented device. The complainant 
particularly asserts that the links of the one are the double braces of the 
other, and oppose each other in action, and perform the same office of 
expansion or contraction, the différence being that in one the plane of ac- 
tion is horizontal and in the other it is vertical; in other words, that the 
défendants' links are the complainant's braces, with the position changed, 
so that they move bj' a horizontal instead of by a vertical movement, 
and that the défendants' coUars slide circumferentiallyaround the stand- 
ard instead of vertically upon it. The complainant does not probably 
mean that the défendants' form is merely the Hall form with the posi- 
tion of the respective parts changed, without the exercise of inventive 
skill in making the change. The patentée caused the ribs to expand by 
the familiar means of two opposing braces vertically sliding upon a 
standard, and forming two sides of a triangle, which held the ribs in po- 
sition. If the défendants had merely changed thèse braces to a horizon- 
tal plane, and merely changed the blocks so that they would move cir- 
cumferentially, he would bave had a useless device. It was necessary 
to do more, and to establish a new System of braces and blocks. Instead 
of using the common method by which the réel had been expanded, he 
attached to two rotating collars the links of the lazy tongs, divided the 
waistband with its ribs into four sections, and niade the ribs to expand 
in four divisions. The requirements of this method of expansion de- 
manded much more than a simple change from one plane of movement 
to another plane; and if it is said that the défendants' présent form is 
the complainant's device with merely formai différences, such use of lan- 
guage is gênerai, rather than exact. But it is said that, granting that 
the défendants used ingenuity and exercised inventive skill in making 
the change, they used, when it was made, the patentee's method of ex- 
pansion by the opposing action of two more braces, and therefore in- 
fringed upon the complainant's exclusive rights. There is a species of 
opposing action, by means of the varions links of the défendants' form, 
by which the four sections are prevented from becoming quadrilatéral, 
but the question is, in my opinion, a serious one whether this method 
of opposition can properly be called the same with that which is exhib- 
ited in the patented device. The considérations which raise this doubt 
are the following: It cannot be trne that any action by which the ribs 
are pulled in différent directions is to be considered the opposing action 
of the Hall braces. In the patented device, the double braces co-act. 
They are not merely extension braces, which simply expand the ribs, but 
V. 39F.no. 12— 39 
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they converge to or towards the same point, and, by this co-action, con- 
trol or secure, and are intended to secure, each other against rotation. 
The défendants' links are extension, and not locking, braces. When 
they are extended, and the collars are clam ped, the links, in thelanguage 
of the défendants' expert, "rotate on their pivots," very much as they 
would do if parallel to each other, and it is apparent that they are not 
intended to secure each other against rotation. This mutual eontrol, by 
means of opposed action, is necessary in a device acting vertically. It 
does not exist in the défendants' links, but the resuit is partially attained 
by an additional set of single supporting braces, which are attached 
about half way dow.i the skirt. There is such a substantial doubt in re- 
gard to infringement as to prevent the granting of the motion, which is 
therefore denied. 



Jknkins et al. v. Ruberg et al. 

(Circuit Court, D. Massachusetts. August 5, 1889.; 

Patents for Inventions— Infbingement — Machines pob Making Metailic 
Shoe-Shanks. 

Reissued letters patent No. 8,163, isaued April 9, 1878, to John Hyslop, Jr. , 
for improvements in machines for making metallic shoe-shanlss, describe a 
combination ot the punching, cutting, and bending mechanism, arranged to 
operate aa set forth. Machines made under lettera patent issued to Kuberg 
January 11, 1887, embrace thèse three steps, but in the Ruberg machine the 
projections for making the reverse bends are absent, and there is nothing to 
correspond to the guide-way of the Hyslop machine, by means of which the 
, blank is to be taken from the cutting device, and delivered to the bending 
mechanism. The arrangement of the shears and bending dies in Ruberg's ma- 
chine is also différent. Hyslop was the firsl man to combine the three opér- 
ations in a machine for making metallic shoe-shanks, but the combination of 
punching and cutting mechanism was old. Ileld, that the Ruberg machine 
was not an infringement of Hyslop's patent. 

At Law. Action for infringement of letters patent. 

C. H. Drew, for plaintifTs. 

/. E. Maynadier, for défendants. 

CoLT, J. This suit is brought upon reissued letters patent No. 8,183, 
dated April 9, 1878, granted to John Hyslop, Jr., for improvements in 
machines for making metallic shoe-shanks. The invention relates to 
the organization of a machine by which métal shanks for shoes are eut, 
pimched, and bent, and hâve their opposite ends reversely bent by one 
continuous opération. The first and only claim in controversy is as fol- 
lowa: 

"In a machine for making metallic shoe-shanks, the combination, substan- 
tially as described, of the punching mechanism, the cutting mechanism, and 
the bending mechanism, arranged to operate as set forth." 

At the date of the Hyslop invention it can hardly be said that it was 
new to eut and punch at each end a strip of métal by one opération, but 
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the évidence dîscloses that Hyslop was the first man to combine in one 
machine the successive opérations of eutting, punching, and bending 
for the production of a metallic shoe-shauk. It is admitted that the de- 
fendants' machine made under his patent of January 11, 1887, embraces 
thèse three successive steps. but it is contended that the eutting and 
bending devices are quite différent from those described in the Hyslop 
patent. It cannot, of course, be held that the Hyslop patent covers ail 
machines for making metallic shoe-shanks which bave eutting, punch- 
ing, and bending mechanisms. The only question in the case, therefore, 
is narrowed down to this: Whether the eutting and bending mechan- 
isms found in the Ruberg machine are the équivalent of those described 
in the Hyslop patent. What did Hyslop invent, and does the défend- 
ant accomplish the same resuit by substantially the same or équivalent 
means? Giving the Hyslop patent a fairly broad interprétation by rea- 
son of his being the first person to combine ail thèse opérations in a sin- 
gle machine, still I cannot bring my mind to the conclusion that the 
Ruberg machine infringes that patent. The Ruberg machine leaves out 
some of the important features which Hyslop makes essential parts of 
his machine, and substitutes no équivalents therefor. The projections 
for making the reverse bend are absent from the Ruberg machine. There 
is nothing in the Ruberg machine which corresponds to the guide-way 
of the Hyslop machine by means of which the blank is taken from the 
eutting device and delivered to the bending mechanism. In the Hyslop 
patent this mechanism is made up of the lips or fianges, h, a^ainst which 
the front edge of the plate is held to gauge the eut, the incline, m, down 
which the blank falls guided by the lips, h, and the stop pins, c^, se- 
cured to the top of the bending die, and which serve to arrest the blank 
as it falls down the incline. In Ruberg's machine the organization is 
more simple. The bending dies are placed close to or just back of the 
stationary cutter, and the blank is brought into position between the 
bending dies before it is eut from the strip. When the strip of métal in 
the Ruberg machine, from which the blank is to be eut, is fed into the 
machine, and cornes against the stops, which give the width of the blank 
to be eut, that portion of the strip which makes the blank is directly 
over the stationary or lower die, and in position for the upper die to act 
upon it immediately after the blank is eut. The arrangement of the 
shears and bending dies in the Ruberg machine is very diiïerent from 
their arrangement in the Hyslop patent. The combination of punching 
and eutting mechanism was not new with Hyslop. He did hivent one 
way of combining eutting mechanism with bending mechanism, and 
Ruberg devised another way to accomplish the same resuit. The ingén- 
ions expert for the complainant bas sought to show that the means em- 
ployed by both are substantially the équivalent of each omer, but I find 
the fact to be otherwise, and it follows that judgnient should be entered 
for the défendants. 
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Amazeen Maohine Co. v. Knight et al. 

{Circuit Court, D. Massachuielis. August 13, 1889.^ 

Patents fob Inventions— Infringbment—Pbeliminaby Injunction. 

Where it appears, on a bill to restrain the infringement of a patent by mak- 
ing and selling dupîicale parts of the patented machine, that défendants had 
been accustomed to make duplicate parts for plalntiff and its assignors, 
and to repalr the patented machine for others, of which plaintiff was 
aware, a preliminary injunction sbould be denied. 

In Equity. Motion for preliminary injunction. 
C. F. Perkitis, for complainant. 
T. W. Porter, for défendants. 

CoLT, J. This is a motion for a preliminary injunction. The de- 
fendants are charged with infringing Ihree patents, Nos. 200,682, 220,- 
906, and 273,931, issued to Christopher Amazeen, for improvements in 
leather-skiving machines. The défendants carry on a gênerai machine- 
shop, and they repair Amazeen skiving-machines, and they are charged 
in this suit with having repaired or rebuilt a second-hand machine, and 
with having duplicate parts of thèse machines on hand for sale. It ap- 
pears in évidence that for years a number of firms besides thèse défend- 
ants, in Boston and elsewhere, hâve dealt in varions parts of the Ama- 
zeen machine. It appears by the affidavit of John Walker, of Boston, 
that he was formerly a member of the firm of Eddy, Sherman & Co., 
and became acquainted with Amazeen in 1879; that the flrm then began 
making machines for Amazeen, and that they aiso made ail the dupli- 
cate parts that were required to replace those worn out in old machines; 
and that they not only supplied Amazeen with ail such parts as he re- 
quired for bis customers, but also sold such parts on their own account, 
with full knowledge of Amazeen himself, to their customers or to who- 
ever called for them. Afterwards Amazeen sold out his patents to Dorr 
& Eaton, and they continued to buy duplicate parts of Eddy, Sher- 
man & Co., and to send machines to them to be repaired, and they still 
continued to make it a regular part of their business to keep a stock on 
hand and sell generally duplicate parts of the machine. On their bill- 
heads was printed the fact that they made and dealt in the parts of the 
machine. Subsequently Dorr & Eaton sold the patents to the com- 
plainant, and its manager, Mr. Bailey, often sent machines to Walker, 
who was then doing business by himself, for repairs. Walker produces 
19 letters from Bailey, ordering repairs of différent machines, and he 
swears that Bailey knew that he was making and selling duplicate parts 
of the Amazeen machines. On the bill-heads which Walker rendered 
was a printed notice that he repaired thèse machines. I am aware that 
Bailey, the complainant's agent, dénies any knowledge until shortly be- 
fore this suit was brought that any party was selling to the public parts 
of the Amazeen machine. However this may be, it is clear from the 
évidence that numerous parties in Boston, from the time the Amazeen 
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machine came into gênerai lise, hâve openly and publicly furnished to 
their customers duplicate parts of the machine for the purposes of repair. 
What effect, if any, this ma}' hâve upon the case at final hearing 1 do 
not décide; but I do not think, under thèse circumstances, the court 
should grant a preliminary injunction. The Amazeen patents are for 
improvements in skiving-machines. Thèse machines are made up of 
various éléments in combination. It cannot be denied that a good many 
of the working parts of the machine were replaced in the alleged infring- 
ing machine repaired by the défendants. Bearing in mind, however, 
the character of the Amazeen patents, I am not prepared to décide, upon 
the papers before me, whether, under the law governing this class of 
cases, the machine had so far lost its identity or had been so reconstructed 
that the défendants should be held as infringers. Manufactwring Go. v. 
Foundry Co., 34 Fed, Rep. 393, and cases cited. Without expressing 
anji- opinion upon the merits of the case, which will properly come up 
at final hearing, I am of opinion, for the reasons given, that the corn- 
plainant is not entitled to a preliminary injunction. Injunction denied. 



Fischer v. Hayes. 
{Circuit Court, 8. D. New York. August 15, 1889.) 

Patents for Inventions — Damages por Inpringement. 

Where a maater reports that the profits of défendant derived from the 
infriugement of plaintifE's patent cannot be computed from the évidence, 
nominal damages only can be assessed, though it is apparent that there weri 
profits. 

In Equity. Application for assessment of damages for infringement 
of patent. 

Edmund Wetmore, for plaintiff, 
lÂvingston Gifford, for défendant. 

Wheeler, J. This cause lias now been heard upon the supplemental 
report of the master as to profits of the défendant from infrhigement of 
the plaintifF's patent. The substance of the report, as it now stands, is 
that from ail the évidence before the master the amount of sueh profits 
"cannot be computed or determined." Therefore, while that there were 
some profits is apparent from the report, no definite extent of them 
attributable to the infringement for which the défendant is chargeable 
appears. There is no foundation for a decree for the payment of anything 
beyond merel}' nominal damages. Fischer v. Hayes, 22 Fed. Rep. 529; 
Garretson v. Clark, 111 U. S. 120, 4 Sup. Ct. Rep. 291; Black v. Thorne, 
111 U. S. 122, 4 Sup. Ct. Rep. 326; Dobson v. Carpet Co., 114 U. S. 
439, 5 Sup. Ct. Rep. 945. No exceptions are filed to the report, and 
the only question is as to what is a proper decree upon the facts stated. 



614 FEDERAL BEPOBTER, VOl. 39. 

Report accepted and confirmée, and decree thereupon ordered for the 
payment by défendant to the oralor of six cents profits as damages, with 
costs. 



RussELL V. Hyce. 
(Circuit Court, J). Maine. August 16, 1889.) 

1. Patents fok Invention — Injunction. 

Reissued letters patent No. 10,418, dated Decemberé, 1883, issuedto A. Rus- 
sell and P. Curtis for improvement in ships' pumps, claimed as the principal im- 
provement a barrel whosé length was less than its diameter, making it easily 
lined. Défendant'» pump had a barrel whose length was considerably in ex- 
cess of its diameter. lield, that the absence of this marked feature throws 
so much doubt on the question of infringement that a preliminary injunction 
will not be granted. 

2. Samk. 

Neither will it be granted where another claim is for a bucket externally 
dome-shaped, that is, having the form of an inverted cup, where defend- 
ant's bucket is not dome-shaped, and difiEers in other particulars. 

In Equity. Motion for injunction. 

C. C. Pofwers and 0. Hall, for complainant. 

W. L. Putnam and Idvermore, Fish cfc Richardson, for respondent. 

CoLT, J. This is a motion for a preliminary injunction. The de- 
fendant is charged with infringing claims 6, 10, 11, 12, 13, and 14 of 
reissued letters patent No. 10,418, dated December 4, 1883, issued to 
Albert Russell and Francis Curtis for improvements in ships' pumps. 
The patent has already been before this court. Russell v. Laughlin, 26 
Fed. Rep. 699. The main ground of défense to the présent motion is 
non-infringement. The Russell pump is constructed with a barrel whose 
length is less than its diameter, which makes the pump short and easily 
lined, and this is one of the principal improvements described in the 
patent. The spécification says: 

"It is a part of said [invention] to produce a piston or bucket pump which 
is of good capacity, yet quite short, which is attained by making the barrel of 
large diameter in proportion to its length. This is a very désirable feature 
of the invention, since such a pump may be lined most successfully, as here- 
inafter set forth, and is particularly suitable for ships, where it is important 
that as much o£ the pump as possible be above deck, * * * and yet not 
of great height, for convenience in opération and keeping in order." 

In the last five claims of the patent, which the défendant is charged 
with infringing, one of the main éléments is a piston pump, having a 
barrel whose length is not greater than the diameter thereof. Now the 
Hyde pump does not bave this spécial feature, because the barrel is 
there found to bave a length considerably in excess of its diameter. 
Without going intoless important différences, the absence of this marked 
feature in the defendant's pump throws so much doubt on the question 
of infringement that I am satisfied no preliminary injunction should be 
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granted respecting thèse claims. The theory of the plaintiff that the 
punip barrel of the patent means the working pump barrel, and that 
the Hyde barrel is like the plaintiff 's because it bas a bore whose work- 
ing length for the bucket is not greater than its diameter, I cannot ac- 
cept, because it is contrary to the plain meaning of the words, and in- 
consistent with the language of the spécification. Nothing is said in the 
spécification about the working length of the barrel not being greater 
than the diameter thereof; on the contrary, the spécification states that 
the barrel is made short, so that it rnay be successfully lined , and for 
gênerai convenience on ship-board. The construction contended for 
would be doing violence, not only to the ordinary meaning of the lan- 
guage used, but to the plain intention of the patentées. 

The fifth claim reniains. The feature of the pump covered by this 
claini consists of a bucket externally dome-shaped; that is, having the 
exterior or upper surface of the annular part turned down outwardly, 
so as to bring the outer edge and packing at or near the bottom of the 
bucket. Bj' this arrangement it is said the pump may be made very 
short, and the bearing of the bucket or packing is in the best position 
for working evenly. The proceedings in the patent-office, on thetaking 
out of the original patent, seem to limit this claim to a bucket which is 
dome-shaped. By "dome-shaped'' is meant something having the form 
of an inverted cup or half glohe. The defendant's bucket is not dome- 
shaped, and in some other particulars it differs from the Russell busket. 
Thèse différences raise grave doubts on the question of infringement. 
Upon the facts presented in this case I am satisfied the présent motion 
should be denied. 



Welsh V. The North Cambria. 
{District Court, E. D. Pennsyhania. June 35, 1889.) 

AdMIBALTT — JURISDICTION — PERSONAL InJUBIBS. 

In the absence of a statute providing a maritime lien for damages caased 
by the Personal injuries and death of one engaged in loading a vessel, a 
libel in admiralty to reeover damages for such injuries and loss cannot 
be sustained. The Harrishurg, 119 U. S. 199, 7 Sup. Ct. Rep. 140, followed. 

In Admiralty. On motion to dismiss libel. 

Action by Bridget Welsh, widovv of Peter Welsh, on her own beha.lf 
and that of her minor children, Mary Welsh and Bartholomew Wt.sh, 
against the steam-ship North Cambria, for damages resulting from the in- 
jury and loss by death of Peter Welsh while unloading the cargo of the 
vessel. 

Alfred Driva- and /. Warren Coulston, for libelants. 

E. B. Converà, for respondents. 

Butler, J. The question of jurisdiction is raised on this motion by 
consent. That the libel cannot be sustained independently of statutory 
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provision, issettled by 27te Harrishiirg, 119 U. S. 199, 7 Sup. Ct. Rep. 
140. Tliat the Pennsylvania statute, on which the case is put, does not 
create an admiralty lien, and thus authorize the seizure, seems entirely 
clear. There is nothing whatever in the statute indicative of a purpose 
to create such a lien, and if there was I would hold the statute to be in- 
operative in this respect. The states hâve no power, I believe, to inter- 
fère with the admiralty System of laws; they can add nothing to it, nor 
take anything from it. The subject lies within the exclusive domain of 
congress. It is true that the suprême court has held that, as resi^ects pi- 
lotage and a few other subjects, the states may exercise powers vested in 
the fédéral government iintil the latter assumes the exercise of its au- 
thority. The disfavor, however, with which this (apparently illogical) 
doctrine — born, doubtless, of the excessive tenderness which formerly ex- 
isted respecting "state rights" — is regarded to-day, justifies a very confi- 
dent belief that it will not be extended beyond the subjects to which it 
has been applied. Tothis doctrine mvist be ascribed the décision in The 
Loitawanna, 21 Wall. 580, thatliens created by state statute for the repairs 
of vessels, etc., in home ports, within the state, maybe enforced by admi- 
ralty courts. As this court held, however, in TheE. A. Barnard, 2 Fed. 
Rep. 712, such statutes do not create an admiralty lien, or engraft any 
new provision upon the System of admiralty laws. The court in such 
case has jurisdîction, as the debt arises from an admiralty contract; and 
The Lottawanna décides no more than that the state may raake this debt a 
lien for the purpose of securmg and regulating distribution between its 
own citizens, in the absence of provision respecting it by' congress. Even 
this is acknowledged to be anomalous, and is put upon "long usage," 
rather than any weli-defined principle. The views of this court on the 
subject generally are stated in The E. A. Barnard, ahove cited. I will not 
repeat them. They are as applicable hère as they were there. 

The décision of the district courts respecting the subject are not har- 
monious. In The Sylvan Glen, 9 Fed. Rep. 335, and The Manhasset, 18 
Fed. Rep. 918, the state statutes were denied effect in the admiralt3^ 
This view is also supported by the judgment in The Vera Cruz, L. R. 10 
A pp. Cas. 69. In other instances the question has been decided differ- 
ently. It has been so fuUy discussed in the cases cited that I will not 
enliepge upon it. Libel dismissed. 
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The CoLtiMBiA.' 

United States v. The Columbia. 

{District Court, E. D. New York. July 28, 1889.) 

ShIPPING— VlOIiATION OF Passbngeb Act. 

On the évidence in this case the court found that the steam-boat Columbia, 
during an excursion trip from New Yorli to Rocliaway, on Sunday, July 17, 
1888, carried 777 passengers in excess of Ihe number allowed her by law; but, 
as the libel only charged an excesa of 677, and limited the demand to $7,108, 
and no application was made to amend the libel, held, that the steam-boat was 
liable to a penalty of |10.50 for each of 677 passengers carried, or |7,108. 

In Admiralty. 

Marh D. Wilber, U. S. Dist. Atty., for libelant, 

Blair & Rudd, for claimant. 

Benedict, J. This is a proceeding on the part of the United States 
to enforce a lien upon the steam-boat Columbia for carrying passengers 
in excess of the number allowed by law, on Sunday, July 17, 1888. On 
that day the Columbia made an excursion trip from New York to Rock- 
away, starting from Twenty-Second street, New York city, stopping at 
Tenth street, then at pier 6 North river, in New York city, then at 
Jewell's wharf Brooklyn, thence proceeding to Rockaway and return. 
By law she was forbidden to carry a greater number of passengers than 
3,000. The charge in the libel is that on the occasion in question she 
carried 3,677. The law applicable to the case is not in dispute. The 
steam-boat is conceded to be liable to pay $10.50 for each passenger in 
excess of 3,000 proved to hâve been carried by her on this occasion. 
The only question to be decided is the question of fact whether the proofs 
show that the passengers on board the steam-boat on the occasion in ques- 
tion numbered more than 3,000. 

The évidence in support of the charge consists of the testimony of two 
passengers who were on board the Columbia on the trip described, and 
who testify to having counted the passengers as they left the boat upon 
her arrivai at Rockaway. This count of passengers was made under the 
following circumstances : The two witnesses, — one named William H. 
Ripley, and the other, William M. Rogers, — with their familles, consti- 
tuting a party, were passengers on the boat. The boat, as they describe 
it, was terribly crowded. In fact she had a greater number of passengers 
than she had carried before during that season, or has carried since, so 
her assistant purser says. Induced by the crowded condition of the boat, 
thèse two passengers, after the boat had left Jewell's wharf, arranged 
between themselves to ascertain the number of passengers on board by 
c,:;îinting the passengers when they should leave the boat on her arrivai 
»i Rockaway. In pursuance of this agreement, as the passengers passed 

-Reported by Edward G. Benedict, Esq., of the New York bar. 
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off the boat at RockaAvay, Rogers stood on the deck over one gangway, 
and Ripley stood on the deck over the other of the two gangways by 
which the passengers left the boat, and each counted the passengers as 
they passed eut on the gangway below him. Ripley swears that on this 
occasion 1,982 passengers passed ont on the gangway below him, and 
Rogers swears that 1,795 passengers passed ont on the gangway below 
him. Each testifies that he was able to count the passengers as they 
passed out, and that of the passengers who passed out of the boat he 
actually counted the number stated by him. As against this évidence 
the first position taken in behalf of the boat is that when thèse wit- 
nesses respectively swear that of the passengers that passed 0L.t under 
them, respectively, they counted the numbers stated, they swear to 
what was impossible for them to do, and for that reason their testi- 
mony should be rejected. But, while it may be conceded to be diffi- 
cult to make an aceurate count of ail the passengers leaving the boat 
under such circumstances, it must also be conceded that the évidence 
does not prove it impossible that thèse witnesses should hâve counted 
the number of passengers they state. They are intelligent persons, who 
hâve no interest whatever adverse to the steam-boat, and they déclare 
on oath that there was nothing to prevent their counting the passen- 
gers by the plan they adopted. Each déclares that it was possible to 
count the passengers as they passed out on the occasion. This count 
was written down at the time, and the resuit was ascertained by them 
without any knowledge on their part in regard to the number of passen- 
gers which the steamer was allowed by law to carry. This positive tes- 
timony is not, in my opinion, atfected by the testimony of the custom- 
house inspectors, produced by the owners, who narrate the difHculties 
they hâve experienced in counting passengers, one of whom says: "I 
never bave found an excess of passengers on any steamer y et." But it is 
said that the count of Rogers is discredited by himself, because when he 
reported the case to the district attorney he reported 100 less passengers 
than he counted, having deducted 100, as he now says, to allow for mis- 
takes. But on the stand Rogers gives positive testimony that on the 
occasion in question he counted 1,795 passengers who passed out on the 
gangway below him. It is the count, and not the report to the district 
attorney, which is important hère. The appearance of thèse two wit- 
Jiesses upon the stand, the character of the statements they give, their 
intelligence and évident freedom from bias, ail go to confirm the belief 
that what they say in regard to the number of passengers counted by 
them on the occasion in question is true. In the absence of controlling 
évidence to the contrary, such testimony is all-sufficient to prove that 
this boat carried upon the day in question passengers in excess of the 
number allowed by law. 

But it is further contended on the part of the défense that the testi- 
mony of thèse two witnesses is overthrown by the proof furnished from 
the boat of the number of passenger tickets taken in on the trip in ques- 
tion. The proofs show that the boat took passengers at Twenty-Second 
Street, at Tenth street, at pier 6, in New York, and at Jewell's wharf, in 
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Brooklyn. There had been, as appears, a custom-house ofRcer detailed 
to spécial duty in the First division of the collector's office, whose duty 
it was to prevent overloading of the boat. His instructions, as he nar- 
râtes them, do not appear to me to be very efficient to secure an enforce- 
ment of the law; for he says: "A portion of my duty was, if I had rea- 
son to believe that boats wereto becrowded, I was to makea réquisition 
on my deputy collector, who sent that réquisition to the surveyor, and 
he detailed officers to count the passengers on the boats that I might 
name." But this is not important, for the officer was not présent at ail 
on the Sunday in question, because, as he says: "I was taken very sick 
that morning, and didn't leave the house." The boat, therefore, on this 
occasion took passengers without government supervision. Most passen- 
gers surrendered tickets on going on board. A few — how many does 
not appear — had no tickets, and paid money to the purser. Some passes 
were out, and how many came in on passes does not appear. The tick- 
ets were taken in at the gangway as the passengers came on board the 
boat, by the purser and the assistant purser. It was usual to bunch the 
tickets taken at any landing into packages of 100 during the passage of 
the boat to the next landing, but on the trip in question, when the boat 
arrived at pier 6, only part of the tickets taken at the prior landings had 
been bunched. While the boat was at pier 6, Perkins, the gênerai agent 
of the line, and Hofïmire, the président of the company owning the boat, 
boarded her. As they came onto the boat, Perkins thought he saw an 
unknown man counting the passengers. He instantly called Hofîmire's 
attention, and also the superintendent's attention, to the man, and as 
soon as the boat left pier 6 proceeded to the purser's office for the pur- 
pose, as he says, of ascertaining how many passengers could be taken at 
Jewell's wharf without exceeding the number allowed by law. About 
15 minutes were occupied in going from pier 6 to Jewell's wharf. Dur- 
ing that time the purser's office was visited by Perkins, by Hofïmire, by 
the assistant purser, and the master of the boat, and by two persons aft- 
erwards selected to count the passengers that should come on board at 
Jewell's wharf. Perkins says that in the purser's office he counted 23 
bunches of tickets. One bunch contained only 14 tickets. How many 
tickets were in the other bunches he did not ascertain, but upon the as- 
sumption that each bunch contained 100 tickets he says: "I told HofF- 
mire we could easily take in 700 passengers more, as there was, as near 
as I could make out, but 2,214 passengers on board the boat." Upon 
this report Hoffinire directed that the passengers coming on board at 
Jewell's wharf should be counted, and that no more than 700 should be 
taken on board the boat. When the boat arrived at Jewell's wharf, the 
two persons already referred to were directed to count the passengers as 
they came on board, and to give a signal when 700 had been counted. 
Thereafter, when 675, according to one of the counters, and when 650, 
according to the other, of in-going passengers had been counted, the sig- 
nal was given, and the réception of the passengers was stopped. The 
boat then departed for Rockaway, leaving some 300 passengers behind 
on Jewell's wharf, who were Unable to get on board. The proof satis- 
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factorily shows the number of passengers takeû on board at Jewell's 
wharf, and the case turns upon the testimony as to what was doue in 
the purser's office after it was reported that an unknown man had been 
seen counting the passengers. This proof is far from convincing to show 
that only 2,214 passenger tickets had been taken up at the time the ves- 
sel left pier 6. When the vessel left pier 6 some tickets had been 
bunched ; others had not. Of the six persons who were in the purser's 
office, some took part in counting the tickets; others "run the bunches 
over." That Perkins there found 23 bunches of tickets is no doubt true, 
but his testimony is by no means sufficient to justify the conclusion that 
only 2,214 tickets had been taken at the gangways; for Perkins did not 
count the number of tickets in the bunches he found, and he bas no 
knowledge that the bunches that he counted contained ail the tickets 
that had been taken. There is in addition some testimony from the 
master of the boat to the efîect that before the boat arrived at pier 6 the 
purser had told him the number of the tickets taken, but his statements, 
when carefully examined, show that his testimony does not help the 
case of the claimants. After a careful scrufiny of ail the évidence pro- 
duced in behalf of the boat, I am unable to find in it proof that the 
number of tickets taken in on that day before the boat reached Jewell's 
wharf was 2,214. This is a vital point of the défense. Without that 
point made certain, the other évidence from the steamer amounts to lit- 
tle or nothing. Moreover, it appears that the number of tickets taken 
did not accurately represent the number of passengers on board, for some 
paid money and some came in on passes. Furthermore, it is to be no- 
ticed that Perkins' statement that there were no more than 2,214 pas- 
sengers on board at the time was repudiated by Hoffmire. Upon the 
assumption that no more than 2,214 were on board when she left pier 
6, the boat could take 786 passengers at Jewell's wharf without exceed- 
ing her limit. The proof is that Hofï'mire directed that no more than 
700 should be taken. Inasmuch as it is impossible to believe that Hoff- 
mire determined to refuse to take 86 passengers which he believed could 
be lawfully taken, and with safety, when there were some 300 passengers 
upon the dock waitiug to go on board, the fact that he directed that no more 
than 700 should be taken seems to me to indicate that he was not convinced 
by Perkins' statement that the number of passengers on board the boat did 
not exceed 2,214. If Hoffmire, the président of the company , being there 
présent, and seeing the crowd, thus discredited Perkins' count of tickets, it 
is difficult to see how the court can be asked to hold that count of tickets 
sufficient to overthrow the actual count of persons made by Ripley and Rog- 
ers. Perkins' count is also discredited by the purser's return on the trip 
in question. The claimants produce a written return made by the purser 
after the boat had left Jewell's wharf, which purpbrts to show the num- 
ber of tickets taken at each landing on this trip, and this return gives as 
the number of tickets taken prior to pier 6 a différent number from that 
reported by Perkins to Hoffmire. This return of the purser, while it 
discrédits the count made by Perkins, cannot be held sufficient to over- 
throw the testimony of Ripley and Rogers. It is impossible to conclude 
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from the purser's testimony that there is any certainty that the tickets 
counted by him when making his return were ail the tickets that had 
been taken in on that day. And one cannot overlook the fact that this 
return was made, as the report of Perkins was, after it was known that 
a question had been raised as to the number of passengers on the boat, 
and when it was believed that the passengers on board had been counted 
by some unknown person. Under such circumstances the officers of the 
boat must surely be strongly biased in favor of the boat, and their testi- 
mony of less weight for that reason. I am therefore constrained to take 
the testimony of Ripley and Rogers to be true, and to hold it to be suffi- 
cient proof that the number of passengers on board the boat exceeded 
the number allowed bj^ law by 777. It may properly be added that, if 
the owners of boats, in view of the provisions of the law respecting an 
excess of passengers, would provide a regular and accurate method by 
which to ascertain and to record on every trip the exact number of pas- 
sengers taken, they would be better able to answer charges like the prés- 
ent than are the owners of this boat. By law the boat is to be charged 
$10.50 for each passeliger in excess of 3,000 carried on this occasion. 
The conclusion I bave reached as to the number would warrant a decree 
for $8,158.50, but, inasmuch as the libel only charges an excess of 677, 
and limits the demand to $7,108, and no application has been made to 
amend the libel, I limit the decree to the sum demanded. Let a decree 
be entered for the sum of $7,108 and costs. 



GiBSON et al. v. The Alice Clark. 

{District Court, S. D. Qeorgia, E. D. April Term, 1889.) 

Salvage— Compensation. 

The steam-boat C, laden with compressée! cotton to the value of $30,000, 
was going down the Savannah river, when her cargo took fire. She gave dis- 
tress signais, which were heanl by another steamer, similarly laden, (the E.,) 
which overtooli ber. The C. was moored in a swamp, and was throwing the 
cotton overboard. The évidence on behalf of the E. tended to show that 
the C. then verballj' requested assistance of the E.'s crew, which was ren- 
dered by throwing water with a hose, and by means of buckets. The cargo 
was saved, with but little loss; and, while the crew of the C. could hâve saved 
it alone, the E. rendered valuable assistance. The C'a évidence tended to 
show that she did not ask the E.'s help, but whistled to arouse her own crew, 
and would hâve refused assistance had she understood it to be other than 
gratuitous. The E. was only detained an hour, and her exertions neither 
called for great skill nor exposed her to péril. Èeld that, while she was enti- 
tled to salvage, the amount should not exceed $400. 

In Admiralty. Libel for salvage. 

J. R. Saussy, for libelants. 

Denmark, Adams & Adavis, for respondents. 

Speer, J. The proceedings under considération were instituted by the 
owner, officers, and crew of the steam-boat Ethel against the steam-boat 
Alice Clark, her engines, boilers, tackle, etc., and her cargo, to recover 
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compensation for salvage services alleged to hâve been performed on the 
28th day of May, 1887, in putting out a fire which it is alleged was 
rapidly destroying the Alice Clark and the large values in cotton with 
which she was laden. The steam-boats in question are both engaged in 
plying between Augusta and intervening landings. Amid the positive 
conflict of évidence, usual in cases of this character, this much seems 
clearly apparent: On Saturday, May 28, 1887, when the Ethel was on 
the down trip to Savannah, and about 85 miles from that city, with the 
Alice Clark a short distance ahead, on the same trip, the master and crew 
of the Ethel heard signais of distress sounded by the whistle of the 
Alice Clark. The Ethel, in response to the signais, increased her speed, 
and overtook the Alice Clark about a mile lower down the river, when it 
was discovered that the cargo of the latter was on fire. The cargo was 
of compressed cotton, piled on the deck of the Clark in the usual man- 
ner. The Clark had been run into the bank, had thrown out Unes, and 
was moored to trees in the swamp. The crew of the Clark were attempt- 
ing to throw off the cotton and extinguish the fire, which had made con- 
sidérable headway. It is in serions dispute whether there was any ver- 
bal demand made on the crew of the Ethel by the master of the Alice 
Clark for assistance other than that afForded by the signais of distress, 
but it is évident that the crew of the Ethel was eager to render assist- 
ance. The boat rounded up alongside the Alice Clark, taking a posi- 
tion very near her, and a stream of water from the hose of the Ethel was 
promptly thrown on the burning cotton. The crew of the Ethel was 
also equipped with water buckets, which likewise were used for the ex- 
tinguishnient of the fire. By the joint efforts of both crews the fire was 
extinguished, and to do this it was found necessary to throw 57 baies of 
cotton overboard. The Ethel was not delayed more than an hour as a 
resuit of thèse occurrences, and at the expiration of that time the steamers 
proceeded in company to Savannah. It is insisted the libelants that 
the pumps of the Clark would not work; that one of them was so sur- 
rounded by cotton that it could not be reached; that the hose was use- 
less; that the crew were exhausted and demoralized; and that several of 
them, alarraed at what seemed the inévitable destruction, of their boat, 
had betaken themselves to the forest which fringed the shores of the Sa- 
vannah. On the other hand, it is asserted with equal positiveness by 
the ofïicers and crew of the Clark that, while notes of distress were 
sounded upon the steam-whistle, it was donc simply to arouse the crew 
of the latter craft, and not to invoke the assistance of the Ethel; that the 
hose and water buckets of the Clark, brought into immédiate réquisition, 
extinguished the fire, and that they were engaged in throwing over the 
baies of cotton which had been exposed to the fire, with a view of pass- 
ing it under the wheel of the Clark, which was kept in motion for that 
purpose, to " baptize" them thoroughly, and thus to extinguish any spark 
of fire which might linger in the fiber of the cotton; that the services of 
the Ethel were neither needed nor requested, and would hâve been refused, 
had it been deemed that they were prompted by mercenary motives, and 
not by a spirit of courtesy and kindnesa. 



GIBBON V. THE ALICE CLAEK. 623 

The ascertained facts,however, ashereinbeforeshown, warrant us, under 
repeated announcements of the courts, to déclare thèse salvage services. 
The BkickweU, 10 Wall. 11; The Gler, 31 Fed. Rep. 425; The Connemara, 
108 U. S. 357, 2 Sup. Ct. Rep. 754. Saving a ship from imminent 
danger of destruction by fire is as much a salvage service as saving her 
from the périls of the sea. To co-operate voluntarily in extinguishing 
the fire, when net under légal obligation so to do, is nieritorious service; 
and , even though the Clark might, and doubtless would hâve been saved 
without the co-operation of the Ethel, yet the services of the Ethel 
contributed substantially to that resuit; and it is in accordance with the 
law and with public policy that the salvors should be rewarded, not 
merely pro opère et labore, but as a revvard given for perilous services 
voluntarily rendered, — as an inducement to seamen, and others, to em- 
bark in such undertakings to save life and property, There are, however, 
several considérations specified as important by authoritative décisions 
which will make the allovi'ance for the salvage services to the Clark and her 
cargo far less in amount than the libelants demand. The labor expended 
was trifling; the skill exerted not at ail extraordinary; the risk incurred 
by the salvors, with due précaution on their part, not great. The value 
of property saved was large, — some $30,000, — but it must be remem- 
bered that the fire could in ail probability hâve been readily extinguished 
by throwing the baies of compressed cotton into the river, with little 
effort and with small injury to the cotton, the compressed baies being al- 
most impervious to the water. Besides, the court does not crédit the évi- 
dence which would produce the impression that the crew of the Clark 
was totally demoralized. They rendered valuable and effective services 
in the extinguishment of the fire. The whole delay of the Ethel was 
not more than an hour. On the whole, the court "willingly, and not 
grudgingly," (see the opinion ofJudge Hughes, The Minot, 30 Fed. Rep. 
212,) allows the sum of $400 for salvage services, to be assessed between 
the boat and the cargo in proportion to their respective values as agreed 
upon. Of this sum we award $150 to the owners of the Ethel, $50 to 
the master and pilot, — the same person, — $25 to the mate and to each 
engineer, and to each other member of the crew, — 15 in number, — 
$8.33i. The costs are assessed against the Alice Clark and cargo, in 
proportion to their assessed values, respectively. 
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McKiNNON V. The Reed Case. 
(District Court, W. D. Pennsyïvania. Julj 35, 1889.) 

1. SBAMEN— WAGES— ASSATJLT BT MATB. 

An aasault and battery, committed by the mate upon a seaman, without 
cause, justified tlie latter in leaving the vessel before the expiration of the 
voyage for which he signed articles. 

2. Same. 

The vessel ia net liable to sucli seaman for wages, board, médical services, 
and railroad fare, after invitation b^ the master, in good faith, to return to 
the vessel, and an ofiEer to stand between him and harm. 

In Admiralty. Libel for wages. 

Clarl Olds, for libelant. 

/. Ross Tfiompson, for respondent. 

Acheson, J. a careful considération of this case bas brought me to 
the following conclusions: 

1. The assault and battery which the mate committed upon the libel- 
ant justified the latter in leaving the schooner, and he is justly entitled 
to his wages up to and inclusive of the day on which he quit the vessel. 

2. But the master of the schooner, in good faith, as it appears to me, 
having invited the libelant to return to the vessel, and complète the voy- 
age, and, as testified to by Mrs. Fish, having assured the libelant that 
he would stand between him and harm, and would put him on the mas- 
ter's watch, the libelant, refusing to return, could not claim wages for the 
rest of the voyage, or put the schooner to the expense of his trip home 
by rail. 

3. The évidence is that the master invited the libelant to return to the 
vessel the next day after he quit her, and therefore I do not see that the 
schooner can be held for his board while at Escanaba. Nor is the bill 
for médical services satisfactorily proved, were it otherwise allowable. 

Let a decree be drawn in favor of the libelant for $28, with interest 
from August 6, 1887, and costs. 
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Browning v. Rééd. 

{Circuit Oourt, D. Inâiana. June 19, 1889.) 

Eemotal of Causes — Time of Application. 

Under act Cong. March 3, 1887, as corrected by act Aug. 13, 1888. requiring 
an application forremoval from state to fédéral court tobe made at orbefore 
the time the défendant "it requiredbytbe lawsof the state or rule of tho state 
court in which the suit is brought to answer or plead, " where, on the third 
day of the term. défendant is ruled to answer, and flles a plea in abate- 
ment on the next day, which is overruled on deraurrer on the sixth day, a pé- 
tition for removal, not filed until the seventh day, is too late. even if the plea 
in abatement suspended the rule to answer, as such rule became operative on 
the overruling of the plea. 

At Law. On motion to remand. 

Friedly & Giles, for plaintiff. Dunn à: Dunn and /. W. Buskirk, for 
défendant. 

Woods, J. This case cornes from the Lawrence circuit court, and tlie 
motion to remand is made upon the ground that the pétition for removal 
was not presented in time. The record shows that the défendant was 
duly served with process in the customary form, and on the return-day 
appeared speeially, and moved the court to set aside the sunimons and 
return. On the next day — being the third day of the term — the court 
overruled this motion, and ruled the défendant to answer. On the next 
day the défendant filed a plea in abatement, to which on the next day 
the plaintiff demurred, and on the next day this demurrer was sus- 
tained. This was on Saturday, the sixth day of the term; and on Mon- 
day, the seventh day, the pétition for removal was presented. The rule 
to answer, as entered on the third day of the term, required an answer 
on the next day, and on that day the application for removal ought to 
hâve been presented, unless the filing of the plea in abatement operated 
to extend the time. Whether or not a plea in abatement has such effect, it 
is not necessary in this case to décide. If so, it must be upon the theory 
that, in respect to the time when a removal can be had, the plea suspends 
the opération of the rule to answer; and, conceding, but not deciding, 
this to be so, nevertheless, when the plea was overruled on the sixth day 
of the term, the rule to answer became at once again operative, and, if a 
removal was desired, it should hâve been then applied for, and the delay 
until the next day of the term was, I think, fatal to the right. By the 
act of March 3, 1887, as corrected by the act of August 13, 1888, the 
application must be made at or before the time the défendant "is required 
by the laws of the state or rule of the state court in which the suit is 
brought to answer or plead to the déclaration or com plaint of the plain- 
tiff." The conclusion reached seems to be supported by the décision of 
Judge Blodgett in Kaitd v. Wylie, 38 Fed. Rep. 865. See, also, Dixon 
V. Telegraph Co., Id. 377, and Hurd v. Gère, Id. 537. For the statutes 
of Indiana in respect to the subject, référence is made to McKeen v. Ives, 
35 Fed. Rep. 801. The motion is therefore sustaiued. 
v.39F.no.l3— 40 
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AusTiN V. Gagan et al. 
(Circuit Court, N. D. California. August 5, 1889.) 

1. Removal of Causes— Case Arising undbr United States Statxjte— Péti- 

tion. 

In order to remove a cause from a state to a United States court, under the 
act of 1887, on the ground that it arises under a statute of the United States, 
the record must afflrmatiyely show, from the f acta alleged, that some disputed 
construction of the statute will arise for décision in the case. 

2. Same. 

Where the contest is ahout the facts only, the law being undisputed, there 
can be no removal. 

3. Same — Time of Application — Subséquent Extension of Time to Plbad. 

The application for removal, under the act of 1887, must be made at or be- 
fore the expiration of the time toanswer, as prescribedby the statute or rules 
of court in force atthe time of the service of the summons. Subséquent ex- 
tensions of time to answer by spécial orders of the court, or by stipulations 
of the parties, cannot extend the time to apply for a removal under the statute. 

4. Same— Time to File Bond. 

The bond required by the statute, as well as a pétition, must be filed at or 
before the time for answering expires, to efïect a removal. 
3. Same— FiLiNG Nunc pro Tuno. 

The court cannot, by an order made after the time to answer has expired, 
directing the bond to be filed nunc pro tune as of a day prier to such expira- 
tion of time, eut ofï the right of the plaintifE to remain in the state court, 
which has already become vested and fixed under the statute. 
{Syllabus by the Court.) 

On Motion to Rem and. 

James G. Maguire, for the motion. 

F. I. Wilson, contra. 

Before Sawyer, Circuit Judge. 

Sawyee, J. One ground of the motion is, that the pétition does not 
présent a case, which appears from the facts stated, to arise under the 
laws of the United States. One party claims the land in dispute as a 
homestead, and the other tliat the land is minerai, and therefore, not 
subject to be entered as a homestead. But it does not appear from any 
facts stated, that there is any disputed construction of either statute un- 
der which the respective parties claim. For any thing that appears, both 
parties may agrée as to the construction of the statutes, and the whole 
case turn upon a question of fact, as to whether the land is minerai 
land or not, or whether either party has performed the acts conceded to 
necessary to give the right claimed. Indeed I infer frora the facts stated 
in the pétition, that the contest will really be upon the facts, and noi 
the law. In my judgment the record does not présent a case for re- 
moval under the décision in Trajton v. Nougues, 4 Sawy. 178, which was 
foUowed by Justice Field in, Gold-Washing Go. v. Keyes, whose rul- 
ing was affirmed in 96 U. S. 199. See, also, McFadden v. Robinsan, 
10 Sawy. 398, 22 Fed. Rep. 10; Hambleton v. Duham, 10 Sawy. 489, 
22 Fed. Rep. 465; and Thmrlcaufv. Ireîand, 11 Sawy. 512, 27 Fed. Rep. 
769, — to the same effect. Under any other rule the circuit court would 
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have jurisdiction — at least until the want of jurisdiction is disclosed at 
the trial — in every action of ejectment, where either party traces titles 
to a United States patent, no matter what the matters of contest may be, 
and thus nearly ail the litigation respecting titles to lands lying west of 
the Alleghany mountains might be swept into the national courts. 

ïhe jurisdiction should affirmatively appear upon the record from the 
facts stated, and not from the mère statement of the conclusion of the 
petitioner. The pétition is insufficient in this respect. 

The summons was served on April 8, 1889, which required the parties 
to appear and answer in pursuance of the provisions of the statute of Cali- 
fornia, within 1 days after service of sumtnons. The tirne for answering, 
then underthe laws of California, expired on April 28th. The time for 
answeringwas extended from time to tirae by stipulation of parties till May 
29th. On the latter day the défendants answered, and at the same tirae 
filed their pétition for removal. This was not in tirne. The party must 
file his pétition for removal "at the time, orany time before the défend- 
ant is required by the laws of the state, or the rules of the state court in 
which the suit is brought, to answer, orplead to the déclaration or coni- 
plaint of plaintiff," — not at or before the expiration of the extended time 
within which parties may choose to stipulate for filing an answer, or de- 
muri'f . The statute means at any time before the défendant is required 
to answer by the laws of the state, when the time is specially regulated 
by the statutes, and by the gênerai rules of practice goveming liie mat- 
ter adopted by the courts, when the matter is thus regulated, instead of 
by spécifie statutes of the state, — not within the time provided by spé- 
cial orders extending the time, or application by or stipulations of the 
parties. As we said in Dixonv. Telegraph Co., 38 Fed. Rep. 377, the 
prior act allowed the pétition to be filed at any time during the term at 
which it might first be tried. But the suprême court, repeatedly, held, 
that the act meant the term at which it could be first at issue, and be 
ready for trial, provided the parties filed their pleadings at the time ap- 
pointed by law, whether the court, or the parties were ready for trial or 
not. And it was also held that the extension of the time of joining issue 
by orders of the court, or a stipulation for time between the parties, 
could not extend the time for filing a pétition for removal to the next 
term. Oar Co. v. Speck, 113 U. S. 84, -5 Sup. Ct. Rep. 374; Gregory v. 
Hartley, 113 U. S. 746, 5 Sup. Ct. Rep. 743. And this bas often been 
the ruling in this court as will be seen by consulting the reports of its 
décisions. Even the statute as thus conslrued was deemed by congress 
to be too libéral, and in 1887 the act was amended so as to require the 
pétition to be filed at or before the time when thelaworestablished rules 
of court required the défendant to plead. This law must be construed 
in the same way as the former, as to the matter of extending the time to 
plead by the court, or by stipulation of the parties. The party must 
make his élection; and file his pétition at, or before the time when his 
pleading is first due under the law, or rules as they exist when service 
of summons is made, or he waives his right to a removal. This must 
be the rule, or the parties by stipulation, or the court by spécial orders, 
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on their application, rnay extend the time to apply for a removal, îndefi- 
nitely, and the policy of the law be thereby defeated. See, also, Keeney 
V. Roberis, and cases cited, 12 Sawy. 39, post, 629, and Theurkauf v. Ire- 
land, 11 Sawy. 512, 27 Fed. Rep. 769. 

The policy of the law, is to require parties to take the first opportu- 
nity to change the forum, and in default thereof the right is waived. 
Under the old law, the party was compelled to eloct upon first appear- 
ing. The pétition is too late and the case improperly removed on thai. 
ground also. The bond liled with the pétition on the last day of the 
time to answer as extended by the stipulation, contained no amounts of 
money, an unfilled blank having been left, so that it did not appear fo: 
what money the obligors were bound. Afterwards, on June 27th, an- 
other bond was filed reoiting the defect in the first bond filed and that 
this bond, which was in due form, was filed in place of the prior bond. 
The court made an order that it be filed nunc pro tune as of May 27th. 
But clearly the court could not by this order, give the bond a rétroactive 
effect, so as to eut otf a right which had vested in the mean time. Kow 
the first bond was effective, or it was not. If it was efl^ective, there was 
no necessity for the second, and it was useless. If it was not effective, 
then the case was not removed by the filing of the pétition or until after 
the filing of the new bond, and this was long after the expiration of the 
time prescribed by the statute, and the right of the plaintiff to remain 
and litigate his case in the state court, had become vested and fixed. It 
was not, thereafter, in the power of the court to divest it by this or any 
other order. The case was not in fact, or in law removed until after the 
time for removal had expired. 

That the bond was necessary to efïect a removal, seems clear. The 
statute provides for the filing of both a pétition and bond containing 
certain prescribed conditions. The required pétition and bond having 
been filed within the time prescribed, the statute proceeds: "It shall 
then be the duty of the court to accept the said pétition and bond, and 
proceed no further in such suit," — that is to say, after filing of the pre- 
scribed pétition and bond, but not till"theu." See Desty, Removal, 
142. The filing of a bond is required by the same language as the 
filing of a pétition, and it must receive the same construction with réf- 
érence to the bond, as with référence to the pétition. 

The paper filed as a bond, was so radically détective, in matters of 
substance, that it was no bond at ail. Consequently, no bond was filed 
till a month after the stipulated extension of time to answer had ex- 
pired, and two months after the lapse of the statutory time. It was 
therefore without efièct. In Burdick v. Haie, 7 Biss. 96, the bond, 
like that under considération, had no sum specified — the place for the 
amount being left blank — and Circuit Judge Gresham, and I think 
rightly, held, the defect to be fatal, as the court was not authorized to 
dispense with any substantial condition to a removal required by the 
act. In Torrey v. Locomotive Works, 14 Blatchf. 269, Judge Blatcîi- 
FORD, now of the suprême court, made a similar ruling as to a less vital 
defect in the bond. A similar décision was made in McMurdy v. Jn- 
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surance Oo., 4 Wkly. Notes Cas. 18. Judge Coxe în the circuit court, 
N. D. New York, approved and followed thèse décisions with référence 
to a bond which made no provision for payment of costs. Webber v. 
Bishop, 13 Fed. Rep. 49. So Field in his treatise on Jurisdiction of 
the Fédéral Courts says: "If the bond is raanifestly defective, as 
where no suin for the penalty is inserted, this would be ground for 
remanding the case to the state court from which it come." Section 
190. See, also, section 178, p. 156. There are some décisions hold- 
ing that slight defects may be cured, as in Harris v. Railroad Co., 18 
Fed. Rep. 833, and cases cited. But none of them are cases where 
substantially there was no bond at ail, till long after the time for re- 
moval had expired. In my judgment the court cannot dispense with 
any substantial condition to a renioval required by the statute, and can- 
not supply a substantial condition after the time for removal has ex- 
pired, anu the right of the other party bas attached. For ail of the va- 
rions reasons in .icated, a removal was not efï'ected. The cause must, 
therefore, be remanded with costs, and it is so ordered. 



Keeney v. Roberts. 

{Circuit Court, D. California. July 19, 1886. )i 

Removal of Causes — Act of 1875 — Time of Removal. 

Under the removal act of 1875 a case cannot be removed after the term at 
which it oould hâve been flrst tried in the state court, and where counsel do 
not talie the objection it is the duty of the court to do so. 

Before Sawyer, Circuit Judge. 

Sawyeb, J. This suit was commenced in the superior court of the 
state December 27, 1881. The answer was filed, and the case put at 
issue, and was ready for trial, May 2, 1882. The pétition for removal 
to this court was not filed till January '25, 1884 — nearly two years after 
it could hâve been tried. Not less than half a dozen term s of the supe- 
rior court passed at which it could hâve been tried. The application for 
removal was too late, and the removal at that time was not authorized 
by the act of 1875, under which the pétition was filed. MacNaughton v. 
Railroad Co., 10 Sawv. 113, 114, 19 Fed. Rep. 881; Car Co. v. Speck, 
113 U. S. 86, 87, 5 Sup. Ct. Rep. 374; Gregary v. Hartley, 113 U. S. 
745, 5 Sup. Ct. Rep. 743. The court should take the objection, if coun- 
sel do not. Williams v. Nottawa, 104 U. S. 209-211; Farmington v. Pills- 
bury, 114 U. S. 144, 5 Sup. Ct. Rep. 807. The pétition and record do 
not show a proper case for removal, and no order for removal was in fact 

'This opinion was not published at the time of its delivery because of failure to re- 
ceive a copy of it. Xt is published at this time on account of its citation in Austin v. 
Gagan, ante, 626. 
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made. The case is still pending in the state court, and liable, at any 
time, to be properly called up and tried. As the state court is not 
obliged to let go its hold, till a proper case fora removal, under the stat- 
ute, has been presented in the record, and as it bas ne ver donc so, in 
fact, it has jurisdiction to proceed, at any time, and try the case. Greg- 
ory V. Hartley, 113 U. S. 745, 5 Sup. Ct. Rep. 743. The case must be 
remanded to the state court, at the cost of petitioner, and it is so ordered.. 



Swift v. Sutphin. 
(Circuit Court, N. D. Illinois. September 13, 1889.) 

CONSTITTJTIONAL LaW— REGULATION OP COMMERCE— MeAT INSPECTION LaW. 

Act Minn. April 16, 1889, prohibiting the sale within the state of dressed 
méat, unless the animal within 34 hours bef ore si aiighter was inspected b3' state 
offlcers and found healthy and suitable for food. having the effedt of excluding 
dressed méat from animais slaughtered outside the state, is uneonstitu- 
tional as usurping the power of congress to regiilate Interstate commerce, 
and abridging the privilèges and immunities of citizens of other states. 

At La'v. On demurrer to pleas. 

A. H. Veeder and M. B. Loomis, for plaintiff. 

C. H. Wood, for défendant. 

Blodgett, J. This is an action of assumpsit upon a contract entered: 
into between the parties on the lOth day of May last, whereby it was 
provided that the parties should go into partnership in the city of Du- 
luth, Minn., for the purpose of selling there, on commission, fresh dressed 
méats, slaughtered and prepared for market bj' Swift & Co. at the Union 
Stock- Yards in Chicago, 111. The contract further provided that the 
proposed partnership should continue for tive years from June 1, 1889; 
that the capital of the firm should be $15,000, one-half to be contributed 
by each party; and further provided that if either party should fail or 
refuse to enter into such partnership, or perform its conditions as stipu- 
lated, the party so failing or refusing should forfeit and pay to the other 
party the sum of $7,500. The déclaration charges that the plaintiff 
has always been ready and willing to perform his part of the contract, but 
that the défendant refuses to enter upon said partnership, or in any man- 
ner comply with said agreement; wherefore the plaintiff claims damages 
as stipulated in the contract. The défendant, by way of défense, inter- 
poses two pleas, both of which setup, in somewhat différent phraseology, 
an act of the gênerai assembly of the state of Minnesota, approved April 
16, 1889, prohibiting the sale of such méats as the partnership was 
formed to sell, unless the animais from which such méats should be 
taken had been inspected within 24 hours before slaughtering, and found 
healthy and in suitable condition to be slaughtered for human food, by 
inspectors appointed under the provisions of said statute. Plaintiff de- 
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murs to both thèse pleas, upon the ground tbat the statu te invoked as 
u défense is in contravention of the constitution of the United States, and 
therefore void. 

The statuts in question p.urports by its title to be "An act for the pio- 
■tection of the public health, by providing for inspection before slaughter 
of cattle, sheep, and swine designed for slaughter for human food." The 
first section prohibits the sale, in the state of Minnesota, of any fresh 
beef, veal, mutton, lamb, or pork for human food, except as therein- 
after provided. By the second section it is made the duty of the several 
local boards of health of the several cities, villages, boroughs, and town- 
ships within the state to appoint one or more inspectors therein, to hold 
office for one year, and to hâve jurisdiction co-extensive with the board 
making the appointment; and it further provides that the standing boards 
sball prescribe the form of certificate to be issued by the inspectors, and 
fix the fées for inspection, which are not to be greater than are actually 
necessary to defray the cost thereof. By the third section it is made the 
duty of the inspectors so appointed to inspect, within 24 hours before 
slaughter, ail cattle, sheep, and swine to be slaughtered for human food 
within their respective jurisdictions, and, if found healthy and in suita- 
ble condition to be slaughtered for human food, to give to the applicant 
& certificate in writing to that effect; but if found unfit for food by rea- 
son of infectious disease, such inspectors are required to order the im- 
médiate removal and destruction of such diseased animais. By the fourth 
section it is enacted that any person who shall sell, expose, or offer for 
sale for human food in said state any fresh beef, veal, mutton, lamb, or 
pork whatsoever, which bas not been taken from an animal inspected 
and certified to be iit for slaughter by the proper local inspecter, shall 
be deemed guilty of a misdemeanor, and upon conviction thereof shall be 
punished by a fine of not more than $100, or by imprisonment not ex- 
•ceeding three months. By section 5 it is provided that every certificate 
made by inspectors under the act shall contain a statement to the effect 
that the animal or animais inspected, which are to be described as to 
kind and sex, were, at the date of such inspection, free from ail indica- 
tion of disease, apparently in good health, and in fit condition to be 
slaughtered for human food; and the sixth section provides a penalty for 
any false certificate made by an inspecter. The demurrer to thèse pleas 
raises the question as to whether the statute in question is or is not void 
under the provisions of article 1, § 8, of the constitution of the United 
States, which clothes eongress with power to regulate commerce with 
foreign nations, and araong the several states; and also under the provis- 
ions of section 1 of article 14 of the amendments, on the ground that it 
abridges the privilèges and immunities of citizens of other states. 

Dressed méats bave been from time immémorial articles of local com- 
merce. It may be said that every civilized community bas its butchers, 
-engaged in the slaughtering and sale of animais for human food; and the 
■courts will take judicial notice that within the last few years, by means of 
new appliances for the préservation of such méats, and the facUities for 
xapid transportation by means of railroads, a large and it may be said a 
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new business bas grown up in the slaughtering and transportation of thèse 
dressed méats for human food to distant points from the place of slaugh- 
ter, so that this business bas now becoine an important item of inter- 
state commerce. The press teems with aecounts and statements of the 
magnitude of the business. The traveler journeying over our railroads 
meets at almost every point cars constructed and adapted expressly for 
such business. The records of the patent-office show the invention and 
patenting of many cars and warehouses specifically designed for con- 
ducting such business, and at the late session of congress a committee 
was appointed by the senate to investigate during the présent recess, and 
report at the next session upon some of the phases and methods of said 
business; so tbat there can be no doubt, from common knowledge, that 
to-day dressed méats for human food are articles of Interstate commerce. 
The act in question purports by its title to be an act for the protection 
of the public health, by providing for the inspection before slaughter of 
animais designed for slaughter for human food, and its validity is as- 
serted on the ground that it is a police régulation, eoming within the 
sphère of the state government; but even a cursory glance at its provis- 
ions shows that its practical effect and opération is to exclude ail dressed 
méats from animais slaughtered outside of the state of Minnesota. The 
animais must not only be inspected within 24 hours before they are 
slaughtered, but they must be inspected within the state; that is, by 
state officers, who would bave no power to act except within the state. 
It will therefore be assumed that this statute, in effect, excludes and pro- 
hibits the sale in the state of Minnesota of dressed méats intended for 
human food, from animais slaughtered outside that state. 

While the state législatures are clothed with large discrétion in the ex- 
ercise of their police powers for the protection of the health, property, 
and persons of their citizens, there can be no doubt that ".his power must 
be exercised so as not to interfère with matters over which the fédéral 
government bas exclusive jurisdiction; and no matter how speciously a 
state statute may be worded, if in its opération it impinges upon the 
sphère of the fédéral government it is so far void. In Mugler v. Kansns, 
123 U. S. 623, 8 Sup. Ct. Rep. 273, it was said by the suprême court 
of the United States : 

"It does not at ail follow that every statute enacted ostensibly for the pro- 
motion of thèse ends is to be accepted as a legitimate exertion of the police 
powers of the state. There are, of necessity, limita beyond which législation 
cannot rightful'y go. * * * The courts are not bound by mère forms, nor 
are they to be misled by mère prêteuses. They are at liberty, indeed, are under 
a solemn duty, to look at the substance of things, whenever they enter upon 
the inquiry whether the législature has transcended the llmits of its authority. 
M, therefore, a statute purporting to hâve been enacted to protect the publie 
health, the public morals, or the public safety, has no real or substantial rela- 
tion to those objects, or is a palpable Invasion of rights secured by the funda- 
mental law, it is the duty of the courts to so adjudge, and thereby give effect 
to the constitution. * » « Undoubtedly the state, when providing, by 
législation, for the protection of the public health, the public morals, or the 
public safety, is subject to the paramount authority of the constitution of the 
United States, and may not violate rights secured or guarantied by that instru- 
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ment, or interfère with the exécution of tiie powers conflded to the gênerai 
government." 

In Broim v. Maryland, 12 Wheat. 439, Chief Justice Marshai^l, speak- 
ing for the court, said: 

"ïhere is no différence, in eflfect, between a power to prohibit the sale o£ 
an article and a power to prohibit its introduction into the country. ïhe 
one would be a necessary conséquence of the other. * * * If this power 
reaches the interior of a state, and may be there exercised, it must be capable 
of authorizing the sale of those articles which it introduces. Commerce is 
intereourse; one of its most ordinary ingrédients is tratfic. It is inconceiva- 
ble tliat the power to authorize this trafflc, when given in the most compre- 
hensive terms, with the intent that its eflioacy should be complète, should 
cease at the point when its continuance is indispensable to its value. To 
what purpose should the power to allô w importation be given, unaccompanied 
with the power to authorize a sale of the thing iraported? Sale is the object 
of importation, and is an essential ingrédient of that intercourse, of which 
importation constitutes a part. It is as essential an ingrédient, as indispen- 
sable to the existence of the entire thing, tlien, as importation itself . It must 
be considered as a component part of the power to regulate commerce. Con- 
gress has a right, not only to authorize importation, but to authorize the im- 
porter to sell." 

So in the License Cases, 5 How. 588, it was said by Mr. Justice Mc- 
Lean: 

"The fédéral government is suprême within the scope of its delegated pow- 
ers, and the state governments are equally suprême in the exercise of those 
powers not delegated by them, nor inhibited to them. From this it is clear 
that, while thèse suprême functions are exercised by the fédéral and state 
governments within their respective limitations, they can never corne in con- 
ttict. And when a conflict occurs, the inquiry must necessarily be, which is 
the paramount law? And that must dépend upon the supremacy of the 
power by which it was enacted. The fédéral government is suprême in tlie 
exeicise of powers delegated to it, but beyond this its acts are unconstitu- 
tional and void. So the acts of the states are void when they do that which 
is inhibited to them, or exercise a power which tliey hâve exclusively dele- 
gated to the fédéral government." 

And in Railroad Co. v. Ilusen, 95 U. S. 465, Mr. Justice Strosg, speak- 
ing for the court, said : 

" We admit that the deposit in congress of the power to regulate foreign 
commerce and commerce araong the states was not a surrender of that which 
may properly be denominated ' police power.' What that power is it is ditli- 
cult to define with sharp précision. It is generally said to extend to making 
régulations promotive of domestic order, morals, health, and safety. * * * 
But whatever may be the nature and reach of the police power of a state, it 
cannot be exercised over a subject conflded exclusively to congress by the féd- 
éral constitution. It cannot invade the domain of the national government. 

* * * Neither the unlimited powers of a state to tax, nor any of its large 
police powers, can be exercised to such an extent as to work a practical as- 
sumptioii o£ the powers properly conferred upon congress by the constitution. 

* * * While we unhesitatingly admit that a state may pass sanitary laws, 
and laws for the protection of life, liberty, health, or property within its bor- 
ders; while it may prevent persons and animais suffering under contagions 
or infeetious diseases, or convicts, etc., frora entering the state; while for the 
purpose of self-protection it may establish quarantine, and reasonable inspec- 
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tion laws, — it may not interfère with transportation into or through the state,. 
beyond what is absolutely necessary for its self-protection. It niay not, under 
the cover of exerting its police powers, substantially prohibit or biirden either 
foreign or interstate commerce." 

So in Bowman v. Railway Co., 125 U. S. 465, 8 Sup. Ct. Rep. 689, 
1062, a case which involved the constitutionality of the statute of lowa 
prohibiting common carriers from bringing intoxicating liquors into that 
state, Mr. Justice Matthews, in the opinion of the court, replying to the 
argument that the statute then in question was a proper exercise of the 
police power, says : 

"If, from its nature, it does not belong to commerce, or if its condition, 
from putrescence or other cause, is such, when it is about to enter tlie state, 
that it no longer belongs to commerce, or, in other words, is not a commercial 
article, then the state power may exclude its introduction ; and, as an incident 
to tliis power, a state may use means to ascertain the tact, And hère is the 
litnit between the sovereign power of the state and the fédéral power; thut is 
to say, that which does not belong to commerce is within the jurisdiction of 
the police power of the state, and that which does belong to commerce is within 
the jurisdiction of the United States. * * * ïhe exclusive state power is 
madetorest, noton thefact of the state or condition of the article, nor that Itis 
property usually passing by sale from hand to hand, but on the déclaration 
found in the state laws, and asserted as the state policy, that it shall be excluded 
from commerce. And by this meaus the sovereign jurisdiction in the state is 
attempted to be created in a case where it did not previously exist. It this 
be the true construction of the constitutional provision, then the paramount 
power of congress to regulate commerce is subject to a very material limita- 
tion; for it takes from congress, and leaves with the states, the power to dé- 
termine the comraodities or articles of property which are the subjects of 
lawf ul commerce. Congress may regulate, but tlie states détermine, what 
shall or shall not be regulated. Upon this theory, the power to regulate com- 
merce, instead of being paramount over the subject, would become subordi- 
nate to the state police power; for it is obvions that the power to détermine 
the articles which may be the subjects of commerce, and thus to circurascribe 
its stope and opération, is, in effect, the controlling one. The police power 
would not only be a formidable rival, but, in a struggle, must necessarily 
triumph over the commercial power, as the power to regulate is dépendent 
upon the power to lix and détermine upon the subjects to be regulated. The 
same process of législation and reasoniug adopted by the state and its courts 
could bring within the police power any article of consumption that a state 
might wiah to exclude, whetherit belonged to that which wasdrank, orto food 
and clothing; and with nearly equal claims to propriety, as malt liquors, and 
the produce of fruits other than grapes, stand on no higher ground than the 
light wines of this and other countries, excluded, in effect, by the law as it no w 
stands. And it would be only another step to regulate real or supposed ex- 
travagance in food and clothing. * * * it cannot, without the consent 
of congress, expressed or implied, regulate commerce between its people and 
thosf of Ihe oth'-r states of the Union, in order to elîect its end, however désira- 
ble such a régulation might be. " 

It is urged in behalf of the défendant that while the power to regulate 
commerce is so l'ar vested in congress that the state law cannot prohibit 
commercial commodities from being brought into a state, this does not 
prevent the state législature from prohibiting the sale after they are brought 
within the jurisdiction of the state. This position seems to me to be 
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abundantly answered in the quotation already made from the opinion of 
the suprême court in Brovm v. Maryland, that the power of congresa to 
regulate the introduction of articles of commerce necessarily implies the 
right to authorize the sale of commercial articles so introduced; and in 
the opinion in the Bowman Case, heretofore referred to, it is said by Mr, 
Justice Matthews: 

"It is easier to think that the right of importation from abroad, and of trans- 
portation from one state to another, includes, by necessary implication, ttie 
right of the importer to sell in unbroken packages at the place where the 
transit terminâtes; for the very purpose and motive of that branch of com- 
merce which consists in transportation is tfiat other and conséquent act of 
■commerce which consists in the sale and exchange of the commodities trans- 
ported." 

And Mr, Justice Field, in his concurring opinion in the same case, 
says: 

"So, in the présent case, it is perhaps impossible to state any rule which 
■would détermine in ail cases where the right to sell an imported article under 
the commercial power of the fédéral government ends, and the power of the 
state to restrict further sale lias commenced. Perhaps no safer rule can be 
adopted than the one laid down in Brovm v. Maryland, that the commercial 
power continues until the articles iraported hâve become mingled with and 
incorporated into the gênerai property of the state, and not afterwards. And 
yet it is évident that the value of the importation will be materially affected 
if the article imported ceases to be under the protection of the commercial 
power upon its sale by the importer. There will be little inducement for one 
to purchase from the importer, if immediately afterwards he can himself be 
restrained from selling the article imported; and yet the power of the state 
must attach when tlie imported article has become mingled with the gênerai 
property within its limits, or its entire independence in the régulation of its 
internai affairs must be abandoned. The difflculty and embarrassment which 
may foUow must be met as each case arises." 

The statute now in question meets at the border of the state an article 
of commerce intended for human food, and arbitrarily déclares it unfit 
for such purpose, and prohibits its sale. This seems to me a palpable 
invasion by the state of the domain of congress. That the state author- 
ities may provide for the inspection of such articles, and prohibit their 
sale if found, in fact, uufit for use as food, must be conceded; but even 
the power of inspection is undoubtedly so limited by the first clause of 
article 14 as that the citizen of another state, owning such article, is to 
be treated in the same manner as a citizen of the state into which the 
article is imported. Upon this point the foUowing extract from the 
-opinion in the Bowman Case is pertinent: 

"If the state of lowa may prohibit the importation of intoxicating liqiiors 
from ail other states, it may also include tobacco, or any other article, the use 
or abuse of which it may deem deleterious. It may not choose, even, to be 
governed by considérations growing out of the health, comfort, or peace of 
the community. Its policy may be directed to other ends. It may choose to 
establish a system directed to the promotion and beneflt of its own agricul- 
ture, manufactures, or arts of any description, and prevent tlie introduction 
and sale within its limits of any or of ail articles that it may sélect as coming 
into compétition with those which it seeks to protect." 
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And the sàme princîple is afRrmed in the lÂcense Cases, 5 How. 504; 
Ward V. Marylarul, 12 Wall. 418; and niany other cases that might be 
cited. 

It is further urged on the part of the défendant, in support of this lég- 
islation, that the inspection of the living animal from which the méat to 
be sold for human food is to be taken is necessary before slaughter in 
order to accurately détermine whether the animal is fit to be slaughtered 
for such purpose. This reasoning is more specious than sound, and 
might be applied with the same force to any manufactured, or partly 
manufactured, article which is the subject of commerce, and especially 
such as is intended for human food. The wholesomeness of flour, cured 
méats, corn meal, tobacco, canned fruits, fish, etc., could perhaps be 
more accurately determined if the raw material from which such goods 
were produced could be inspected before manufacture; but the admis- 
sion of the doctrine that a state can interdict the introduction and sale 
of an article of commerce, unless an inspection is made by the proper 
officer of said state of the raw material from which such goods are pro- 
duced, would put ail commerce in the state within the control of its 
législature. As is said by Mr. Justice Field, in his concurring opin- 
ion in the Bowman Case, "what is an article of commerce is determined 
by the usages of the commercial world, and does not dépend upoxi the 
déclarations of any state." The authorities, then, seem to me to fuUy 
establish the proposition that no article of commerce can be excluded 
from introduction into and sale in a state by state inspection laws or 
prohibition laws, and the common commercial usage and course of trade, 
and not the législature of the state, détermines what are articles of com- 
merce. Tested by thèse rules, I am of opinion that the statute in ques- 
tion is unconstitutional and void, and furnishes no answer to the plain- 
tiff's case. 

Since preparing the notes for this décision, I havebeen furnished with 
a newspaper clipping of the opinion by Judges Ensign and Stearns, of 
the eleventh judicial district of the state of Minnesota, in the Case of Chris- 
tian, infra, which arose upon a -wnioUiaheas corpus, Christian having been 
tried for a violation of this act, and sentenced to imprisonment, in which 
I am pleased to see that thèse learned judges hâve, in an able and ex- 
haustive opinion, arrived at the same conclusion as myself in regard to 
the validity of this statute. The demurrer to the pleas is sustained. 



The following is the opinion of Judges Stearns and Ensign, referred to 
above. 

In re Christian. 

Application for a Writ of Habeas Corpus. 

Cash & Williams, for relator. 

Edmund SheriÀJOod, Co. Altj'., for the State. 

Peb Cukiam. The question to be determined in ab07e proceedings is the validity of 
chapter 8, G-en. Laws Minn. 1889, entitled "An act for the protection of the publie 
health by providing lor insp'iction, before slaughter, of cattle, sheep, and swine designed 
for slaughter for human food. " Section 1 pro vides ; "The sale of any fresh beef, veal, 
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mtitton, lamb, or pork, for human f ood, in this state, except as hereinafter provided, Is 
hereby prohibited. " Section 3 f urnishes the method of appointing inspectors. Section 
3 spécifies the powers and duties of the inspectors. "Sec. 4. Anyperson who shall sell, 
expose, or ofler for sale, for human food, in this state, any fresh beef; veal, mutton, 
lamb, or pork, whatsoever, which has not been taken from an animal inspected and 
certifled before slaughter, by the proper local inspecter appointed hereunder, shall be 
deemed guilty of a misdemeanor, and upon conviction thereof shall be punished by a 
fine of not more than $100, or by imprisonment not exceeding three months for eaoh 
offense. " If the aot is unconstitutional, the conviction and sentence are void, and the 
petitionei is etititled to his discharge. Ex parte Siebold, 100 U. S. 371, 379, 9 Amer. 
& En g. Cyclo* Law, 225, 826, note 3, and cases cited. The effiect of the aot is to pro- 
hibit wholly ti^o importing for sale in this state of any fresh méat whatsoever, and the 
question ariaes wliether %uch a prohibition is not a violation of the provisions of the féd- 
éral constitution 

First. "We believe ihat this act violâtes the provisions of section 8, art. 1, of the con- 
stitution, which gives congress the power, among other things, "to regulate commerce 
with foreign nations, and among the several states, and with the Indian tribes. " Sec- 
ond. It violâtes the provisions of section 2, art. 4, of the constitution ; "The citizens of 
each state shall be entitled to ail privilèges and immunities of citizens in the several 
States." The first clause above mentioned has been called by the courts the "com- 
mercial clause " of the constitution. ïhere are certainly principles that hâve been es- 
tablished by the courts in construing it. 

1. The Word " commerce, " as used in the clause, whether " with foreign nations, " 
"among the several states, " or "with the Indian tribes, " embraces ail transportation, 
purchase, sale, and exchange of ail such commodities as are transported, bought, and 
sold by the usage of the commercial world. Chief Justice Marshall, in Gibbons v. Og- 
den, 9 Wheat. 1, on page 189, says ; "The subject to be regulated is commerce ; and our 
constitution being. as was aptly said at the bar, one of enumeration and not of défini- 
tion, to ascertain the extent of the power, it becomes necessar.v to settle the meaning of 
the Word. The counsel for the appellee would limit it to trafic, to buying and selling, 
or the interchange of commodities, and do not admit that it comprehends navigation. 
This would restrict a gênerai term applicable to many objects to one of its significa- 
tions. Commerce undoubtedly is trafflc, but it is something more ; it is intercourse. It 
describes that commercial intercourse between nations and parts of nations, in ail its 
branches, and is regulated by prescribing rules for carrying on that intercourse. " 
Again, in Brown v. Maryland, 13 Wheat. 419, on pages 446, 447, Chief Justice Marshall 
says : "If this power [in congress to regulate commerce] reaches the interior of a state, 
and may be there exercised, it must be capable of authorizing the sale of those articles 
which it introduces. Commerce is intercourse ; one of its most ordinary ingrédients is 
trafflc. It is inconceivable that the power to authorize this traffic, when given in the 
most comprehensive terms, with the intent that its efScaoy should be complète, should 
cease at the point when its continuance is indispensable to' its value. To what purpose 
should the power to allow importation be given, unaccompanied with the power to au- 
thorize the sale of the thing imported? Sale is the object of importation, and is an es- 
sential ingrédient of that intercourse of which importation constitutes a part. It is as 
essential an ingrédient, as indispensable to the existence of the entire thing, then, as 
importation itself . It must be considered as a component part of the power to regulate 
commerce. Congress has a right not only to authorize importation, but to authorize the 
importer to sell. " In the Passenger Cases, 7 How. 383, Justice McLean, on page 401, 
adopts a like définition. 

2. The power to regulate commerce, as above deflned, is vested in congress exelu- 
sively ; and, if congress has f ailed to regulate any branch of such commerce, it indicates 
its will that the same shall be lefl free, and not that the several states may regulate it. 
The clause was construed by the suprême court of this state, as regards commerce with 
the Indian tribes. In Poster v. Blue Earth County, 7 Minn. 140, (Gil. 84, ) on page 145, 
the court say : "It is not necessary to expend argument at the présent day to prove 
that this power for the régulation of commerce granted by the states is vested solely 
and exclusively in congress. The question has been most thoroughly examined by the 
suprême court of the United States in référence to that portion of the grant which re- 
fers to the Indian tribes, and it has been held by that court that the term ' commerce ' 
comprehends intercourse of every character with the tribes. " In Welton v. Missouri, 
91 U. S. 375, the court, on page 282, says: "The fact that congress has not seen fit to 
prescribe any spécifie rules to govern inter.state commerce does not affect the question. 
Its inaction on this subject, when considered with référence to its législation with re- 
spect to foreign commerce, is équivalent to a déclaration that interstate commerce shall 
be free and untrammeled. As the main object of that commerce is the sale and ex- 
change of commodities, the policy thus established would be defeated by discriminat- 
ing législation like that of Missouri. The views hère expressed are not only supported 
by the case of Brown v. Marvland, already cited, but also by the case of Woodruff v. 
Parham, 8 Wall. 123, and the Case of the State Freight Tax, 15 Wall. 332. In the case 
of Woodruff V. Parham, Mr. Justice Miller, speaking for the court, after observing 
with respect to the law of Alabama, then under considération, that there was no at- 



538 FEDERAL BEPOETEE, VOl. 39. 

tempt to discrlminate injurionsly against Ihe products of other states or the rights of 
their cltlzens, and the case was not therefore an attempt to f etter commerce among the 
«tates, or to deprive the citizens of other states of any privilège or immunlty, said : ' But 
a law having such opération would, in our opinion, be an inf ringement of the provisions 
of the constitution which relate to those subjeots, [commercial régulations,] and there- 
fore void.' " The question under considération in the Missouri case was the validity of 
a Missouri statute declaring that whoever deals in the sale of goods or merchandise, 
the products of any other state, should be deemed a peddler, and provided for licens- 
Ing such peddlers. The plaintiff in error was a dealer in sewing-màohines manuf aotured 
In another state, and was convicted and fined for selling the same wlthout license. As 
shown above, the act was held void, being an interférence with matters conflded solely 
to congress. See, also, Bowman v. Railway Co., 135 U. 8. 507, 508, 8 Sup. Ct. Kep. 689, 
1063, where the cases are cited by Justice Fikld in his conourring opinion. 

8. Naturally flowing f rom the two propositions above mentioned is a third, viz. : Any 
act of a stat-e législature interfering in any manner with the f ree transportation, sale, 
■or exchange between citizens of différent states of or in any article of commerce, is an 
attempted régulation of such commerce, and therefore beyond the power of the state, 
and void. There are, it is true, certain régulations of commerce that a state may make, 
where their opération is, from their very nature, local, and where congress bas made 
no gênerai régulation of the subjeot. But thèse régulations are considered more as an 
aid to, than as a régulation of, commerce. "The subjects, indeed, upon which congress 
can act under this power [to regulate commerce] are of infinité variety, requiring for 
their successf ul management différent plans or modes of treatment. Some of them are 
national in their character, and admit and require uniformity of régulation affecting 
alike ail the states; others are local, or are mère aids to commerce, and can only be 
properly regulated by provisions adapted to their spécial circumstances and localities. 
Of the former class may be mentioned ail that portion of commerce with foreign coun- 
tries or between the states which consists in the transportation, purchase, sale, and 
exchange of commodities. Hère there can of necessity be only one System or plan of 
régulations, and that congress alone can presoribe. " jkobile v. Kimball, 103 T" S. 691, 
(697.) Then foUow régulations of the second class, which a state may ptoscribe 
in the absence of oongressional régulation, — such as harbor pilotage, buoys, beacons, 
bridges, dams, etc. See, also, Cooley v. Port-Wardens, 13 How. 399 ; Pound v. Turck, 
-95 U. S. 459; cases cited by Justice Bra.dlet in his dissenting opinion in Railroad v. 
Illinois, 118 U. S. 585, 7 Sup. Ct. Rep. 4. It cannot be contended that this act can be 
maintained as a régulation of the second class of subjects above mentioned. 

But counsel for state claim that this act is valid as an exercise of the police power of 
the state, and as such ought to be upheld. In order to get the correct disposition of 
this claim it is indispensable to hâve a clear understanding of the nature and extent 
■of the power, as given by courts and writers. Blaokstone deflnes it to be "the due 
régulation and domestio order of the kingdom, whereby the individuals of the state, 
like members of a well-governed family, are bound to cbnform their gênerai behavior 
to the rules of propriety, good neighborhood, and good manners, aud to be décent, in- 
dustrious, and inoiïensive in their respective stations. " 4 Bl. Oomm. 163. "The police 
oî a state, in a comprehensive sensé, embraces its whole System of internai régulation, 
by which the state seeks not only to préserve the public order aud to prevent offenses 
against the state, but also to establish for the intercourse of citizens with citizens 
those rules of good manners and good neighborhood which are calculated to prevent 
a conflict of rights, and to insure to each the uninterrupted enjoyment of his owii, so 
far as is reasonably consistent with the like enjoyment of rights by others. " Cooley, 
Const. Lim. 573. Judge Redmeld, in Thorpe v. Railway Co., 37 Vt. 140, (149,) says: 
"This police power of the state extends to the protection of the lives, limbs, health, 
comfort, and quiet of ail persons, and the protection of ail property, within the state. 
According to the maxim, sic utere tuo ut alienum non lœdas, which being of uni- 
versal application, it must, of course, be within the range of législative action to deflne 
the mode and manner in which every one may so use his own as not to injure others. " 
■"The police power of the state is co-extensive with self -protection, and is not inaptly 
termed the law of overruling necessity. It is that inhérent and plenary power in the 
state which enables it to prohibit ail things hurtful to the comfort, salety, and welfare 
of Society. " Lake View v. Cemetery Co. , 70 111. 193. " With the législature the maxim of 
law, salus popuH suprema lex, should not be disregarded. It is the great principle on 
which the statutes for the security of the people is based. It is the foundation of crim- 
inal law, in ail governments of civilized countries and other laws conducive to safety 
and conséquent happiness of the people. This power has always been exercised by 
government, and its existence cannot be denied. How far the provisions of the législa- 
ture can extend is always submitted to its discrétion, provided its acts do not go be- 
yond the great principle of securing the public safety, and its duty to provide for the 
public safety within well-delined limits, aud with discrétion, is imperative. * * « 
Ail laws for the protection of the lives, limbs, health, and quiet of persons, and the 
security of ail property within the state, fall within this gênerai power of the govern- 
ment. " State V. Noyés, 47 Me. 189, (311.) The above définitions clearly disclose the 
great principle upon which the power rests, viz., public safety. Any law which goes 
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beyond this principle, which undertakes to abolish rights, the exercise of whîcli does 
not Inf ringe the rights of others, or to limit the rights beyond what is necessary to pro- 
vide for the public welf are and gênerai security, cannot be in the police power of a gov- 
ernment. 

The question has f requently arisen whether state acts, ostensibly as police reglations, 
do not iiitrude on the exclusive right of congres^ to regulate commerce among the 
States under the constitutional provision above considered. The suprême court of the 
United States, in considering this question, has established certain well-deflned prin- 
ciples to ascertain what is and what is not an interférence on the part of a state with 
interstate commerce. 

First. The police power of a state cannot be exercised with respect to a subject-mat- 
ter beyond its oontrol. Régulation of interstate commerce is beyond state control, be- 
ing confided exclusively to congress. Henderson v. Mayor of New York, 92 U. S. 259. 
This case arose on the validity of an act of the state of New York requiring every car- 
rier of passengers f rom a f oreign country to give bonds that they would not for four 
years become a public charge, or, in lieu thereof, to pay $1.50 for each immigrant 
landed. It was sought to be sustained underthe police power to protect the state f rom 
paupers. But it was held void, being an attempted invasion on the rights of congress. 
Justice MiiXEH, on page 271, says: "This power, frequently referred to in the décis- 
ions of this court, has been, in gênerai terms, somewhat'loosely called the 'police 
power.' It is not necessary for the course of this discussion to attempt to define it 
more acenrately than it has been defined already. It is not necessary, because, what- 
ever may be the nature and extent of that power, where not othervvise restricted, no 
définition of it, and no urgencyfor its use, can authorize a state to exercise it in regard 
to a subject-matter which has been conflded exclusively to the discrétion of congress 
by the constitution." Again, on page 273, he says: "But, however difilcult this may 
be, it is clear from the nature of our complex form of government, that whenever the 
statute of a state invades the domain of législation which belongs exclusively to the 
congress of the United States, it is void, no matter under what class of powers it may 
f ail, or how closely allied to powers conceded to belong to the states. " See, also, ex- 
haustive opinion of Justice Strosg in Railroad Co. v. Husen, 95 U. S. 465, (470, 473.> 
See, also, Salzenstein v. Mavis, 91 III. 391. It foUows that if fresh méats, the sale of 
which are prohibited by this act, are articles of commerce, the act must be held void. 

Second. In the exercise of police power over subject-matters within their power the 
States cannot establish unnecessary or unreasonable régulations, and the courts will 
judge whether an act is a proper exercise of police power from its purpose and effect, 
notwithstanding its language or its ostensible purpose. In whatever language a stat- 
ute may be framed, its purpose must be determined bj' its natural and reasonable ef- 
fect. Henderson v. Mayor of New York, supra, 2f)8. In Chy Lung v. Freeman, 92 U. 8. 
375, a statute of California, similar to the statute of New York in the Hender- 
son Case, came up for considération, and was held void. On page 380, Justice 
MiLi-EK says: "We are not called upon by this statute to décide for or against the 
right of a state, in the absence ot législation by congress, to protect herself by nec- 
essary and proper laws against paupers and convicted criminals from abroad, nor 
to lay down the deflnite limit of such right, if it exist. Such a right can only arise 
from a vital necessity for its exercise, and cannot be carried beyond the scope of that 
necessity. " In Railroad Co. v. Husen, 95 U. S. 465, an act of the state of Missouri was 
held void which prohibited the driving or carrying of any Texas, Indian, or Mexicau 
cattle through the state between March Ist and November Ist of each year. On page 
473, Justice Strokg, giving the opinion of the court, said: "While we unhesitatingly 
admit that a state may pass sanitary laws and laws for the protection of life, liberty, 
health, or property within its borders; while it may prevent persons and animais suf- 
fering under contagious or infections diseases, or convicts, etc., from entering the 
state; while for the purpose of self -protection it may establish quarantine and reason- 
able inspection laws, — it may not interfère with the transportation into or through the 
state beyond what is absolutely necessary for its self-protection. It may not, under 
the cover of exerting its police powers, substantially prohibit or burden either foreign 
or interstate commerce. " Again, on page 473, the court says: "It is not a quarantine 
law. It is not an inspection law. It says to ail natural persons and to ail transporta- 
tion companies, ' You shall not bring into the state any Texas cattle or any Mexican 
cattle or Indian cattle between March Ist and December Ist in any year, no matter 
whether they are free from disease or not, no matter whether they nïay do any injury 
to the inhabitants of the state or not. * * *' Such a statute, we do not doubt, it is 
beyond the power of a state to enact. To hold otherwise would be to ignore one of the 
leàding objeots which the constitution of the United States was designed to secure. " 
Again, on the same page ; "The police power of a state cannot obstruct foreign com- 
merce or interstate commerce beyond the necessity for its exercise. And, under color 
of it, objects not within its scope cannot be secured at the expense of the protection af- 
forded by the fédéral constitution. And, as its range sometimes comes very near to the 
fleld committed by the constitution to congress, it is the duty of the courts to guard 
vigilantly against anv needless intrusion. " 

The case of Bowman v. Railway Co., 135 U. S. 485, 8 Sup. Ct. Rep. 689, 1063, contain» 
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an exhaustive discussion of this whole subject, and an able review of the anthorities. 
An act of the state of lowa, forbidding carriers to bring within the state intoxicating 
liquors, except under certain régulations prescribed in it, was held void. On page 488, 
Justice Matthews says: "It has never been regarded as within the legitimate scope of 
Inspection laws to forbid trade in respect to any known article of commerce, Irrespect- 
ive of its condition and quality, merely on account of its intrinsic nature and the in- 
jurious conséquence of its use or abuse. " Again, on page 489, the court quotes with ap- 
proval from the opinion of Justice Cateok in the License Cases, 5 How. 504, (599,) as 
foUovrs: "The assumption is that the police power vpas net touched by the constitu- 
tion, but left to the states, as the constitution found it. This is admitted; and when- 
ever a thing from character or condition is of a description to be regulated by that 
power in the state, then the régulation may he made by the state, and congress cannot 
interfère. But this must alvirays dépend on f acts subject to légal asoertainment, so that 
the injured may hâve redress. And the fact must find its support in this : whether the 
prohihited article belongs to and is subject to be regulated as part of foreign commerce 
or of commerce among the states. If from its nature it does not belong to commerce, 
or if its condition from putrescence or other cause is such when it is about to enter the 
state that it no longer belongs to commerce, or, in other vrords, is not a commercial 
article, then the state power may exclude its introduction. And, as an incident to this 
power, a state may use means to ascertain the fact. And hère is the limit between the 
sovereign power of the state and the fédéral power. That is to say, that which does 
not belong to commerce is within the jurisdiction of the police power of the state, and 
that which does belong to commerce is within the jurisdiction of the United States. 
* * * What, then, is the assumption of the state court? Undoubtedly, in effect, that 
the state had the power to déclare what should be an article of lawful commerce in the 
particular state; and, having declared that ardent spirits and wines were deleterious 
to morals and health, they ceased to be commercial oommodities there, and that then 
the police power attached, and consequently the powers of congress could not interfère. 
The exclusive state power is made to rest, not on the fact of the state or condition of 
the article, nor that it is property usually passing by sale from hand to hand, but on the 
déclaration found in the state laws, and asserted as the state polîcy, that it shall be ex- 
cluded from commerce. And by this means the sovereign jurisdiction in the state is 
attempted to be created in a case where it did not previously exist. If this be the true 
construction of the constitutional provision, then the paramount power of congress to 
regulate commerce is subject to a very material limitation; for it takes from congress 
and leaves with the states the power to détermine the commodities or articles of prop- 
erty which are the subjects of lawful commerce. Congress may regulate, but the states 
détermine what shall or shall not be regulated. Upon this theory the power to regulate 
commerce, instead of being paramount over the subject, would become subordinate to 
the state police power; for it is obvions that the power to détermine the articles which 
may be the subjects of commerce, and thus to circumscribe its scope and opération, is 
in eftect the controUing one. The police power would not only be a formidable rival, 
but in a struggle must necessarily triumph over the commercial power, as the power to 
regulate is dépendent upon the power to làx and détermine upon the subjects to be reg- 
ulated. The same process of législation and reasonirg * * * could bring within 
the police power any article of consumption that a state might wish to exclude, whether 
it helonged to that which was drunk, or to food and clothing; and with nearly equal 
claims to propriety, as malt liquors and the produce of fruits other than grapes stand 
on no higher ground than the light wines of this and other oountries, excluded in ef- 
fect by the law as it now stands. And it would be only another step to regulate real 
or supposed extravagance in food and clothing. " Again, on page 494, he says : " If the 
state of lowa may prohibit the importation of intoxicating liquors from ail other states, 
it may also include tobacco, or any other article, the use or abuse of which it may deem 
deleterious. It may not choose even to be governed by considérations growing ont of 
the health, comf ort, or peace of the community. Its policy msy be directed to other 
ends. It may choose to establish a System directed to the promotion and beneflt of its 
own agriculture, manufactures, or arts of any description, and prevent the introduc- 
tion and sale within its limits of any or of ail articles that it may sélect as coming into 
compétition with those which it seeks to protect. The police povi^er of the state would 
extend to such cases, as well as to those in which it was sought to legislate in behalf of 
the health, peace, and morals of the people. In view of the commercial anarchy and 
confusion that would resuit from the diverse exertions of power by the several states 
of the Union, it cannot be supposed that the constitution or congress hâve intended to 
limit the f reedom of commercial interoourse among the people of the several states. " 

Respecting the second question above suggested, viz., that it violâtes the provisions 
of section 3, art. 4, of the constitution, we think this is clearly shown by the cases above 
cited. See, also, f oUowing cases : Ward v. Maryland, 12 Wall. 418 ; Tiernan v. Rinker, 
102 U. 8. 133; Walling v. Michigan, 116 U. S. 446, (459,) 6 Sup, Ct. Rep. 454; lu re Wat- 
son, 15 Fed. Rep. 511, and note. Now, applying thèse well-established principles to the 
act under considération, we can see no reasonable theory upon which it can be upheld. 

First. There is no question that fresh, wholesome méat is an article of extensive 
commerce among the states at the présent time. Of late years it has greatly increased, 
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and been facilitated by the devioe of refrigerator cars that are seen âaily by the 
hundreds on ail our trunk Unes. Méat is transported liundreds of miles in a short space 
of time, and when it reaches its destination it is as f resh and wholesome as vvhen placed 
in the car. It is one of the greatest and most important articles of Interstate commerce, 
and it is not in the power of this state to prohibit commerce in it. Justice Pield, in 
Bowman v. Railway, supra, on page 501, says: "What is an article of commerce is 
determinable by the usages of the commercial world, and does not dépend upon the 
déclaration of any state. " In Telegraph Co. v. Telegraph Co., 96 tj. S. 1, Chief 
Justice Waiie, on page 9, says : "The po wers thus granted [to congress to regulate 
commerce] are not conflned to the instrumentalities of commerce, or the postal service, 
known or in use when the constitution vvas adopted, but they keep pace with the prog- 
ress of the country, and adapt themselves to the new developments of time and cir- 
cumstances. " The same may undoubtedly be said of articles of commerce. This con- 
sidération alone would seem décisive of the q^uestion. Fresh méat is an article of 
interstate commerce. Its régulation is exclusively in congress ; theref ore a state law 
regulating it is void. 

Second. Under the principles laid down governing police powers it is equally void. 
It is not an inspection law. It will not examine fresh méat to see whether or not it is 
wholesome. It puts ail— the good and the bad alike — under the ban of destruction. It 
utterly destroys interstate commerce in this article, under the guise, it is true, of pro- 
tecting the public health. But public health does not demand for its protection that 
wholesome fresh méats, the products of other states, be destroyed. A state cannot 
exercise such arbitrary power, no matter under what guise. 

It is not necessary to enlarge. There is no mode of reasoning by whioh the act can 
be sustained, and the prisoner is discharged. 



In re Babber. 

(Cireuit Court, S. Minnesota. SeptemberSS, 1889.) 

CONSTITUTIOTTAL LaW— POUCB POWEB— InTEKSTATE CommEBCE— MbaT INSPEC- 
TION Law. 

Act Minn. April 16, 1889, prohibiting the sale within the state of dressed 
méat unless the animal frora which it was taken was inspected by local in- 
spectors appointed thereunder within 24 hours before slaughter, having the 
eiïect ot excluding from sale ail dressed méats from animais slaughtered 
outside of the state, is not a lawful exercise of the police power of the state, 
and is unconstitutional, as invading the power of congress to regulate inter- 
state commerce, and as abridging the privilèges and imraunities of the citi- 
zens of pther states. i 

Pétition for Writ of Ilaheas Corpus. 

W. H. Sanborn, for petitioner. 

Mr. Cok and C. W. Bunn, for the State. 

Nelson, J. The petitioner is brought before me upon a writ oîhaheas 
corpus. He allèges in his pétition that he is restrained of his liberty by 
the sherifF of Ramsey county under a warrant of commitment issued by 
a justice of the peace, being found guilty of violating the following act 
of the législature of the state of Minnesota, approved April 16, 1889, 
entitled "An act for the protection of the public health by providing for 
the inspection, before slaughter, of cattle, sheep, and swine designed 
for slaughter for human food." " Be it enacted," etc. : 

"Section 1. The sale of any fresh beef, veal, mutton, lamb, or pork for hu- 
man food in this state, except as hereinafter provided, is hereby prohibited." 

^For opinion of Judge Johnston on the oonstitutionality of the Indiana statùte, see 
note at end of case, post, 646. 
v.39F.no.l3— 41 
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Section 2 provides for the appointment of local inspectors. Section 
3 defines the duties of the inspectors, who must inspect the animais 
within 24 hours before slaughter. 

"Sec. 4. Any person who shall sell, expose, or offer for sale, for human 
food in thia state, any f resh beef* mutton, lamb, or pork whatsoever, which 
has not been taken from an animal inspected and certitied before slaughter 
by the proper local inspector appointed hereunder, shall be deemed guilty of a 
misdemeanor, and upon conviction thereof shall be punished by fine of not 
more than $100, or by imprisonment not exceeding three montlis, for each 
offense." 

The petitioner allèges that this act of the législature is in contraven- 
tion of the constitution of the United States, and void, and that he is 
entitled to be discharged. The particular provisions of the constitution 
relied upon are article 1, § 8, which déclares that "the congress shall 
hâve power * * * to regulate commerce * * * among the sev- 
eral states," and also, article 4, § 2, which provides that "the citizens of 
each state shall be entitled to ail privilèges and inmiunitics of citizens 
in the several states." The proper proceedings are taken to forni the 
issue. The counsel appearing on behalf of the state claim that the law 
■was passed as a sanitary régulation under the power reserved to the 
states in article 10 of thé constitution of the Umted States. 

The question of the validity of the act is to be determined under the 
proceedings. Is the law a valid ând lawful exercise of state power to 
protect the public health, or does it pass beyond the constitutional liniit, 
invade the fédéral domain, and substantially prohibit or burden Inter- 
state commerce, and also violate the rights secured to the citizens of the 
several states? By its title the act purports to be for the protection of 
the public health, and it is urged that upon its face it does not deal with 
commerce, and does not directly invade the domain of Interstate com- 
merce, but merely régulâtes the mode of sale of an article of commerce, 
after it has becomea part of the massof the property of the state. The 
states hâve never yielded to the fédéral government control over internai 
commerce or their right to self- protection. They bave plenary power to 
protect the lives, health, comfort, and safety of ail persons, and for the pro- 
tection of ail property within the state. Health inspection and quaran- 
tine laws are araçng the recognized lawful législation of a state, and are 
necessary and advisable for the public welfare. They are self'-defensive, 
and no fédéral power is trenched upon by their enactment. Such laws 
may, in inany instances, incidentally affect interstate commerce, yet are 
not necessarily a régulation of it. If the law of the state of Minnesota 
is a proper and reasonable exercise of its police power, it violâtes no pro- 
vision of the constitution of the United States. There has been a con- 
flict for many years and niuch litigation in respect to the extent of the 
powers reserved to the states in the fédéral constitution. This contro- 
versy is perennial. The suprême court of the United States has ex- 
plained in many later cases its préviens décisions in regard to the ex- 
tent of the police power of the states; yet the line of démarcation be- 
tween the delegated power of congress and the reserved powers of the 
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States îs not defined with such accurate précision that it is easy to dé- 
termine the boundary lirait in ail cases. But the suprême court always 
has stood firm, and tenaciously resisted every attempt of a state to en- 
croach upon the exclusive power of thé fédéral government under the 
commercial clause of the constitution, and there is a consension of opin- 
ion among the judges upon that subject. 

The counsel for the state urges that this statute is a reasonably self- 
protective law. They put it forcibly in this form: 

" Whatever the state deems it necessary to do witliin lïer own borders for 
the protection of the heaith of the citizen she tnay constitutionally do under 
the primai and paramount law of self -protection, whiçh is nature's earliest 
enactinent, to which no hiiman législation ever ran counter. Subject to this 
only qualification, that from facts anparent on the face of the law or of wliich 
the court may take judicial cognizance, the cogent presiimptions in its favor 
are not overthrown by bad faith in its enacttnent." 

If I clearly understand counsel, this is not an unfair statement of the 
reserved powers of the states. It is only this, in substance: a law to 
protect heaith may be enacted by a state, and is valid unless it is a 
usurpation upon the gênerai government by the invasion of a power ex- 
clusively vested in congress. If a state arrogales power so delegated, 
and exercises control over a subject exclusively contided by the fédéral 
constitution to congress, it certainly is guilty of bad faith, for it violâtes 
that covenant by which we became one peopîe. The states, as I said, 
are clothed with plenary police power and large discrétion in its exercise 
for the protection of the public heaith and comfort. but in order to dé- 
termine whether the act of the state is really a usurpation of power, the 
courts arerequired to look at the efiect and opération of the law, and are 
not bound by mère form. In Henderson v. Mayor, 92 U. S. 2-59, Mr. 
Justice Miller, speaking of the police power of the states, said: 

"Whatever may be the nature and extent of that power, where not other- 
wise restricted, no définition of it and no urgency for its use can authorize a 
state to exercise it in regard to a subject-niatter which has been contided ex- 
clusively to the discrétion of congress by tlie constitution. * * * It is 
clear, from tlie nature of our complex form of government, that whenever the 
statute of a state invades the domain of législation which belongs exclusively 
to the congress of the United States, it is void; no matter under what class 
of powers it may fall, or how closely allied to powers coneeded to belong to 
the states." 

So, in Mugler v. Kansas, 123 U. S. 623, 8 Sup. Ct. Rep. 273, Mr. Jus- 
tice Haelan, speaking for the court, says: 

"It does not at ail follow that every statute enacted ostensibly for the pro- 
motion of thèse ends is to be aecepted as a legitiraate exertion of the police 
powers of the state. There are of necessity limits beyond which législation 
cannot rightf ully go. * * * The courts are not bound by mère forms, nor 
are they to be misled by mère prêteuses. They are at liberty, indeed are un- 
der a solemn duty, to look at the substance of things whenever they enter 
upon the inquiry whether the législature has transcended the limits of its au- 
thority. If, therefore, a statute purporting to bave been enacted to protect 
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the public health, the public morals, or the public safety bas no real or sub- 
stantial relation to those objects, Or is a palpable invasion of rights secured 
by tlie f undamental law, it is the duty of the courts to so adjudge, and thereby 
give effect to the constitution. * * * tJndoubtedly the state, when pro- 
viding, by législation, for the protection of the public health, the public mor- 
als, or the public safety, is subject to the paramount authorityof tîie constitu- 
tion of the United States, and may not violate rights secured or guarantied 
by that instrument, or interfère with the exécution of the powers conflded to 
the gênerai government." 

While it must be admitted that the line of distinction between what 
is a legitimate police régulation and what constitutes an interférence with 
commerce is "dim and shadowy," it is settled that when a law reaches 
beyond its professed object and into the domain of the fédéral govern- 
ment, no matter what may be its title, or in what form the détails are 
expressed, it is unconstitutional. The practical effect and opération of 
this lawexcludes the importation of ail dressed méats to be sold forman- 
nfactured food from animais slaughtered outside of the state of Minne- 
sota. It excludes without référence to its quality or condition a com- 
modity known to be an article of commerce by the usages of a commercial 
world, and an important item of Interstate traffic, and practically dé- 
clares that it does not belong to commerce. It says to ail persons en- 
gaged in the business of selling dressed méats fo" food in this state: You 
must hâve the animal from which the méat is taken inspected by local 
inspectors in the state within 24 hours before slaughtered, or suffer ex- 
trême penalties. It is not questioned that sound, dressed beef is an ar- 
ticle of commerce, but this law is attempted to be maintained as a rea- 
souable régulation of the mode of sale after it has become a part of the 
mass of property of the state, and it is urged that, as it does not forbid 
the importation of dressed méat, but only the sale for human food alter 
importation, it is valid. In the argument counsel stated that "private 
familles could iniport for their own consumption, and that innkeepers 
and like public resorts are not prevented from buying dressed méat out- 
side of the state and bringing it in for use." If this is a correct inter- 
prétation of the law, — if individuals, for private use, as food, and inn- 
keepers, who feed thousands of people, can freely import for use, and 
the sale is only forbidden, — how does such a measure protect the public 
health and proraote the public welfare? Does it not conclusively show 
that the législature was not influenced by considérations for the public 
health, safety, and comfort, but its policy was directed to other ends? 
The authorities, however, establish the propositions — First, that no ar- 
ticle of commerce can be excluded from importation and sale in a state 
by the statutes like the one in question; second, that any act of a state in- 
terfering in any way with the free traffic between citizens of différent 
States in any article of commerce is an attempted régulation of such com- 
merce and an invasion of the power exclusively conferred upon congress, 
and its non-action with respect to any particular commodity is a décla- 
ration of its purpose that the commerce in that commodity shall be free. 
When this law is tested by the décisions of the suprême court of the 
United States it will be found that it oversteps the limit of the state ju- 
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risdiction and needlessly obstructs interstate commerce. In Brown v. 
Maryland, 12 Wheat. 447, Chief Justice Marshall, delivering the opin- 
ion of the court, said: 

"There is no différence in efifect between a power to prohibit the sale of an 
article and a power to prohibit its introduction into the eountry. The one 
would be a necessary conséquence of the other. * * * If this powor 
reaches the interior of a state, and may be there exercised, it must be capable 
of authorizing the sale of those articles which it introduces. Commerce is 
intercourse. One of its most ordinary ingrédients is trafflc. It is ineonceiv- 
able that the power to authorize this trafflc, when given in the most compre- 
hensive terms, with the intent that its elHeacy should be complète, shonld 
cease at the point when its continuance is indispensable to its value. To 
what purpose should the power to allow importation be given, unaccom- 
panied with the power to authorize a sale of the thing iniported? Saie is 
the object of importation, and is an essential ingrédient of that intercourse 
of which importation constitutes a part. It is as essential an ingrédient, as 
indispensable to the existence of the entire thing, then, as importation itself. 
It must be considered as a component part of the power to regulate com- 
merce. Congress has a right not only to autliorize importation, but to author- 
ize the importer to sell." 

The same principle was asserted in the License Cases, 5 How. 688. 
Mr. Justice McLean said : 

"ïhe fédéral government is suprême within the scopeof its delegated pow- 
ers, and the state governments are equally suprême in the exercise of those 
powers not delegated by them nor inhibited tothem. From this it isclear that 
■while thèse suprême functions are exercised by the fédéral and state govern- 
ments within their respective limitations they can never corne in eonfliet, and 
when a eonfliet occurs the inquiry must necessarily be, which is the paramount 
law? And that must dépend upon the supreraacy oC the power by wliich it 
was enacted. The fedeial government is suprême in the exercise of powers 
delegated to it, but beyond this its acts are unconstitutional and void. Sothe 
acts of the states are void when they do that which is injiibited to them, or 
exercise a power which they hâve exclusively delegated to the fédéral govern- 
ment." 

In Railway Co. v. Hugen, 95 U. S. 46-5, the court said: 
" We admit that the deposit in congress of tl)e power to regulate commerce 
among the states was aot a surrender of that which may properiy be denora- 
inated ' police power.' What that power is it is difflcult to deline with sharp 
précision. It is generally said to extend to niaking regulati<ms promotive of 
domestic order, morals, healtli, and safety. * * * But, whatever may be 
the nature and reaoh of the police power of a state, it cannot be exercised 
over a subject conflded exclusively to congress by the fédéral constitution. 

* * * Neither the unliiiiited powers of a state to tax, nor any of its large 
police powers, can be exercised to such an extent as to work a praetical as- 
sumption of the powers properiy conferred upon congress by the constitution. 

* * * While we unliesitatingly admit that a state may pass sanitary laws 
and laws for the protection of life, libeity, liealth, or property within its bor- 
dera; while itmay prevent persons and animais suffeiing undor contagions or 
intectious'tliseases, orconvicts, etc., from enteringthe state; while, for the pur- 
poses of self-protection, it may establish qiiarantme and reasonable inspection 
jaws, — it may not intejfere with the transportation into or throiigh the state 
beyond what is absolutely necessary for it.-s self-protection. It may not, un- 
der cover of exerting police powers, substantially prohibit or biirden eitlier 
foreign or intei'State commerce. " 



646 FEDERAL. BEPOBTER, VOl. 39. 

So, in Bmman v. Railway Go., 125 U. S. 465, 8 Sup. Ct. Rep. 689, 
1062, Mr. Justice Matthews, speaking of police power of the state, says: 

"If from its nature it does not belong to commerce, or if its condition, from 
putrescence or other cause, is such when it is about to enter tlie state that it 
no longer belongs to conomerce, or, in other words, is not a commercial arti- 
cle, then the state power may exclude its introduction. And as an incident 
to this power a state may use means to ascertain the fact. And hère is the 
limit between the sovereign power of the state and the fédéral power; that is 
to say, that which does not belong to commerce is within the jurisdiction of 
the police power of the state, and that which does belong to comjnerce is 
within the jurisdiction of the United States." 

I forbear further quotation, and refer to the opinion of the court in full. 

Undoubtedly the state may provide for the reasonable inspection of 
dressed rneat or any article of commerce, and prohibit its introduction 
into the state if found in fact miwholesome and unfit for use as food, 
but it cannot encroach upon the power of congress to regulate Interstate 
commerce. It cannot go to the extent of prohibiting the introduction 
of a Sound commercial commodity. A state may exclude any infected 
article of commerce from reaching the importer, but this law excludes 
the Sound and infected alike, and déclares it unfit for human food under 
the guise of a health régulation. Such a law transcends the police power 
of a state, for it attempts to obstruct commerce, and if it can exclude 
Sound, dressed méat, it may prohibit the importation and sale of any 
commodity, and, as said, thus "commercial anarchy and confusion would 
resuit from the diverse exertions of power by the several states of the 
Union." The case oî Pawell v. Pmnsylvania, 127 U. S. 678, 8 Sup. Ct. 
Rep. 992, 1257, does not overrule the décisions above cited. No conflict 
arose in that case between the police power of the state and the power 
of congress to regulate Interstate commerce, and nothing therein said is 
inconsistent with the previous décisions of the court in regard to the 
commercial clause of the constitution. That the law violâtes article 4, 
§ 2, I think is manifest from the preceding quotations and the authori- 
ties cited by counsel. Ward v. Maryland, 12 Wall. 418; Tiernan v. 
Einker, 102 U. S. 123; Walling v. Michigan, 116 U. S. 446, 6 Sup. Ct. 
Rep. 454; In re Watson, 15 Fed. Rep. 511. I hâve come to the con- 
clusion that the law is not a proper and lawful exercise of the police 
power of the state, and is unconstitutional. The petitioner is discharged. 



The foUowing is the opinion of Hon. William Johnston in the circuit 
court for Porter county, Ind., which is published in this connection on aocount 
of the similarity of theindiana statute to the Minnesota statute discussed in 
the above cases: 

James E. Hasveî v. Thomas HltfmXn. 

Johnston, J. The pétition in this case states that James E. Harvey was, on the 19th 
day of June, 1889, in the oity oî Hammond, oflering to sell, and selling, fresh méat of 
an animal slaughtered in the state of Illinois, and which animal had not been Inspected 
by the inspecter of the city of Hammond, or in Lake county, Ind. , bef ore such slaughter ; 
that on the said day he was arrested for such sale and so offering to sell, taken before a 
magistrale, trled, convieted, and flned ; that he refused to pay or replevy such fine, and 
that a mittlmus was issued to commit him to the jail of Lake county; that the défend- 
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atit in the case is the officev to whom said mittimus was issued, and wh j has the peti- 
tioner in custody, preparatory to his incarcération in the jail. He therefore prayed 
that a writ of hnbeas corpus might issue, which writ was granted, issued, served, and 
made returnable on June 24th. The défendant, in his return to the writ, admits the 
foregoing îacts, and with such retufn sets up a copy of the proceedings had before the 
magistrale. To this return tïie petitioner flles his exceptions, putting in question the 
constitutionality of the act of the législature under which he was arrested and fined, 
and which is as foUows; "Section 1. It shall be illégal to sell, or ofEer or expose foi? 
sale, in any incorporated city within the state, beef, mutton, lamb, or pork for humau 
food, except as hereinafter provided, which has not been inspected allve within the 
county by an inspecter orhis deputy,duly appointedby theauthoritiesof saidcountyin 
which said beef, mutton, lamb, or pork is intended for consumption, and found by such 
inspecter to be pure, healthy, and merchantable; and for every snch offense the aceused, 
after conviction, shall be fined not more than two hnndred dollars, nor lèse thau ten. 
Sec. 2. That the city council is hereby empowered and required to appoint in each in- 
corporated city within the county, one or more inspectors and deputies, furnish the 
necessary blanks, and decree the feès for such inspection : provided, that where farm- 
ers slaughter cattle, sheep, or swine of thelr own raising or feeding for food, no other 
inspection shall be required, or penalty enforced, than such as are already provided by 
law to prevent the sale and consumption of diseased méats. Sec. 3. Nothing herein 
contained shall prevent or obstruct the sale of cured beef orporkknown as drîed, cured, 
or canned beef, or smoked or salted pork, or other cured or salted méats. " 

Section 1119, St. Ind. 1881, provides, among other things, that "no court shall hâve 
power to inquire into the legality of the judgment or process whereby any party is in 
custody upon any process issued on any final judgment of a court of compétent juris- 
diction. " This might at flrst blush appear to deprive this court of authority to issue 
the writ; but, notwithstanding this provision, the validity of a judgment may always 
be assailed on the ground that the act of the législature under which the indictment 
was found is unconstitutional. An unconstitutional law is void, and is no law. The 
offense created by it is not a crime, and conviction under it is illégal and void. Ex 
parte Siebold, 100 XJ. S. 371. If this statute is constitutional and valid, then the relief 
prayed for cannot be granted; otherwise the petitioner is entitled to the beneflt of the 
writ, and should be discharged. Courts are loath to interfère, and should be very 
guarded and careful in rendering any opinion that destroys the eftect of an act of the 
législature ; but when such act is clearly unconstitutional they should not hesitate so 
to pronounce it. 

I shall flrst consider the case with référence to the flrst exception to the return. If 
the act in question does not interfère with Interstate commerce, ihen, as to that excep- 
tion, it is valid. If it does so interfère, it is an assuraption of power on behalf of the 
State beyond its authority, and is unconstitutional and void. It was this exercise of 
power by the several states over matters which could only be safely intrusted to na- 
tional authority which rendered the original articles of confédération only a rope of 
sand ; and the confusion produced by the hostile interests of the several states led to 
the adoption ofour présent constitution. As Chief Justice MiRSHALL has stated the rula 
on the subject: "The oppressed and degraded state of commerce previous to the adop- 
tion of the constitution can scarcely be forgotten. ït was regulatedby foreign nations, 
with a single view to their own interests ; and our disunited efforts to counteract their 
restrictions were rendered impotent by want of combination. Congress, indeed, pos- 
sessed the power of making treaties, but the inability of the fédéral government to en- 
force them had become so apparent as to render that power in a great degree useless. 
Those who felttheinjury arising from this state of things, and those who were capable 
of estimating the influence of commerce, on the prosperity of nations, percei ved the ne- 
cessity of giving the control over this important subject to a single government. It 
may be doubted whether any of the evils proceeding from the feebleness of the fédéral 
government contributed more to that great révolution which introduced the présent 
System than the deep and gênerai conviction that commerce ought to be regulated by 
congress. It is not, therefore, a matter of surprise that the graut should be as exten- 
sive as the mischief, and should comprehend ail foreign commerce and ail commerce 
among the states. To construe the power so as to impair its efdcacy would tend to de- 
feat an object in the attainment of which the American public took, and justly took, 
that strong Interest which arose from a fuU conviction of its necessity. " Brown 
V. Maryland, 12 Wheat. 446. The provision referred to in the constitution of the 
United States is section 8, art. 1, which provides that congress shall hâve the power 
"to regulate commerce with foreign nations and among the several states. " Any law, 
then, of any state, which coutravenes this provision of the constitution, is nuU and void. 
Does, then, this statute of ludiana attempt to regulate, or does it interfère with, Inter- 
state commerce? True, it is entitled an act for the protection of the public health by 
promoting the growth and sale of healthy cattle and sheep ; yet, in whatever languago 
a statute may be f ramed, its purpose and its constitutional validity must be determined 
by its naturel and reasonable effect. This statute amounts to a prohibition against the 
introduction into our state for consumption of ail dressed fresh méats. None other can 
be marketed in our cities except such as has been inspected alive within the bounds of 
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the county and state in which the city is situated, or suoh as farmers within the state 
may hâve raised or fed and slaughtered. It is well known that dressed fresh méat has 
beoome an important article of commerce, and is quite extensively shipped from one 
state to another, as weB as into f oreiga oountries. In fact, in very many of our cities 
our méat markets are largely supplied with fresh méats shipped from adjoining states. 
It is, then, judged by the authorities on the question, an article of interstate com- 
merce. Whenever an artiole has begun to move as an article of trade from one state 
to another, commerce in that commodity hetween the states has begun. The Daniel 
BaU, 10 Wall. 557; Kidd v. Pearson, 138 U. S. 11-25, 9 Sup. Ct. Rep. 6. That the trans- 
portation of property from one state to another is a branch of interstate commerce is 
undeniable. Railroad Co. v. Husen, 95 U. S. 469. In Webster'sUnabridged Dictionary 
"commerce" is deiîned as "the exchange of merchandise on a large soale between dif- 
férent places or communities. " This embraces two distinct ideas : First, that of ex- 
change in its largest sensé, inoluding barter,— the giving of one commodity for another ; 
and sale, — the exchange of an article of property for mon ey, the représentative of ail 
values. From this définition it vpill be seen that there can be no commerce unaccom- 
panied by exchange or saile. The other idea embraced in the définition is that of trans- 
portatlon; for, to constitute commerce, the exchange must be between différent places 
or communities; and any law that either prevents the transportation or sale of mer- 
chandise totally destroys commerce by the exercise of that power alone. Commerce, 
then, involves Ihe idea of carrying the commodity intended for exohange to another 
place, vyhere, as we may say, the market is to he held, and the sale accomplished. 
Hence, without both transportation and liberty of sale, there can be no interstate 
commerce. 

No power of congress has been more jealously guarded against usurpation than this; 
and the attempt of différent states in varied form to invade it in pursuit of some par- 
tial Sind temporary advantage, and the uniform and wise ruling of the suprême court 
of the United States against ail attempts to évade and avoid this exclusive power of the 
national législature, is one of the most interesting subjects of fédéral jurisprudence. 
In 1873 the législature of Missouri passed an act providing that no Texas, Mexican, or 
Indian cattle should be driven or otherwise conveyed into or rercain in any county of 
the state between the Ist day of Marcb and the Ist day of December in each year, ex- 
cept as the same were conveyed through the state by railroad or steam-boat. This 
statute, in practical effect, is not far différent from the one under considération. Each, 
in effect, amounts to a prohibition of certain articles of commerce. The suprême court 
of the United States pronounced this statute an invasion of the exclusive power of the 
national législature, an interférence with Interstate commerce, and therefore uucon- 
stitutional and void. Railroad Co. v. Husen, 95 U. S. 465. In this case the court sa-'s: 
"It is aplain régulation of interstate commerce, — a régulation extending to prohibition. 
Whatever may be the power of a state over commerce that is completely internai, it can 
no more prohibit orregulate thatwhich is interstate than it can that which is with for- 
eign nations. Power over one is given by the constitution of the United States to con- 
gress in the same words in whioh it is given over the other, and in both cases it is nec- 
essarily exclusive. " Again, the court says: "Transportation is essential to commerce, 
or, rather, it is commerce itself ; and every obstacle to it, or burden laid upon it, by légis- 
lative authority, is régulation. " A like statute of the state of Illinois was for a like 
reason held void in Salzenstein v. Mavis, 91 111. 391, overruling the prier case of Yeazel 
V. Alexandér, 58 111. 354. To the same effect with the foregoiug are the foilowing au- 
thorities; Bowman v. Railroad Co., 135 U. S. 465, 8 Sup. Ct. Rep. 6S9, 1063; Case of 
State FreightTax, 15 Wall. 233; Ward v. Maryland, 12 Wall. 418; Welton v. State of 
Missouri, 91 U. S. 375; Henderson v. Mayor of New York, 92 U. S. 259; Chy Lung v. 
Freeman, Id. 375; Mining Co. v. Auditor General, 32 Mich. 488. 

Again, the power vested by the constitution in congress to legislate upon the subject 
of interstate commerce not only extends to the transportation, but to the power and 
right to vend, the articles of commerce when transported to their destination. On this 
subject Chief Justice Marshall says, in Brown v. Maryland, 12 Wheat. 446, 447: "If 
this power [to regulate commerce] reaches the interior of a state, and may be there ex- 
ercised, it must be capable of authorizing the sale of those articles which it introduces. 
Commerce is iutercourse ; one of its most ordinary ingrédients is trafBo. It is incon- 
ceivable that the power to authorize this traffic, when given in the most comprehen- 
sive terms with the intent that its efBcacy_ should be complète, should cease at the point 
where its continuance is indispensable to its value. To what purpose should the power 
to allow importation be given unaccompanied with the power to authorize a sale of the 
thing importedi Sale is the object of importation, and is an essential ingrédient of 
that intercourse of which importation constitutes a part. It is as essential an ingré- 
dient, as indispensable to the existence of the eutire thing, then, as importation itself. 
It must be considered as a component part of the power to regulate commerce. Con- 
gress has a right not only to authorize importation, but to authorize the importer to 
sell. " The power vested in congress by the constitution governs property which is 
transported as an article of commerce from f oreign countries, or among the states, from 
hostile or interfering state législation, until it has mingled with and become a part of 
the gênerai property of the country, and protects it even after it has entered a state 
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from any burden imposed by reason of its f oreign origin. Welton v. State of Missouri, 
91 U. S. 375. It may, however, be oontended that the aot in question is a proper exer- 
cise of the police power of the state, and as such ought to be upheld. As a police power 
of the State in its range cornes very near the fleld committed bythe constitution to con- 
gress, it is tho duty of the courts to guard vigilantly against any intrusion. "What the 
police power is It is dlfflcult to define with sharp précision. It is generally said to ex- 
tend to making régulations promotlve of domestic order, niorals, heaith, and safety." 
Railroad Co. v. Husen, 95 D, S. 470, 471. It extends to the protection of the llves, 
limbs, heaith, comfort, and quiet of ail persons, and the protection of ail property, 
within the state. Thorpe v. Railroad Co., 27 Vt. 149. "It may a!so be admltted that 
the police powers of a state justify the adoption of precautionary measnres against so- 
cial evils. Under it a state may legislate to prevent the spread of crime or pauperism, 
or disturbance of the peace. It may exclude from its limits convicts, paupers, idiots, 
and lunatics, and persons likely to become a public charge, as well as persons afflicted 
by contagions or infections diseases, * * * and would justify the exclusion of prop- 
erty dangerous to the property of citizens of the state; for example, animais havlng 
dangerous or infections diseases. * * * But whatever may be the nature and reach 
of the police power of a state, it cannot be exercised over a subject coufined exclu- 
sively to congress by the fédéral constitution. It cannot invade the domain of the na- 
tional government. Railroad Co. v. Husen, 95 U. S. 471 ; Salzenstein v. Mavis, 91 111. 391. 
It is, then, no answer to the charge that such régulation of commerce by a state is for- 
bidden by the constitution, to say that it falls within the police power of the state; for, 
to whatever class of législative powers it may belong, it is prohibited to the states, if 
granted exclusively to congress by that instrument. In GrafCty v. City of Rushville, 
i07 Ind. .511, 8 N. E. Rep. 609, our own suprême court says: "The conclusion plainlyde- 
ducible from the décision is that neither states nor municipalities can enforce any law 
or ordinance the effect of which is to embai-rass commercial communication between the 
différent states, or to discriminate against the produots of one state, or exact licenses 
from persons residing in f oreign states which are not required of its own citizens under 
like circumstances. " In the case of Telegraph Co. v. Pendleton, 95 Ind. 13, the court 
says : " We think, however, that the ultimate conclusion deducible from the later dé- 
cisions is that the states cannot embarrass commercial communication, abridge the 
freedom of commerce, discriminate in favor of the products of one state, lay burdens 
upon the instruments of commerce, or exact licenses from persons * * * engaged 
in Interstate commerce. " In Bowman v. Railroad Co. , 135 U.S. 46.5-494, 8 Sup. Ct. Rep. 
6S9, 101)2, the suprême court of the United States says, in discussing the lowa prohib- 
itory statute : " If Ihe state of lowa may prohibit the importation of intoxicating liquors 
from ail other states, it may also include tobacco, or any other article the use or abuse 
of which it may deem deleterious. It may not choose even to be governed by consid- 
érations growing ont of the heaith, comfort, or peace of the community. Its policy 
may be directed to other ends. It may choose to establish a System directed to the pro- 
motion and benefit of its own agriculture, manufactures, or arts of any description, and 
prevent the introduction and sale within its limits of any or ail of articles that it may 
sélect as cominginto compétition with those which it seeksto proteot. The police power 
of the state would extend to such cases as well as to those in which it vvas sought to 
legislate in behalf of the heaith, peace, and morals of the people. Iti view of the com- 
mercial anarchy and confusion which would resuit from the diverse exertions of power 
by the several states of the Union, it cannot be suppored that the constitution or con- 
gress hâve intended to limit the freedom of commercial intercourse among the people of 
the several states. " It would hardly be expected that such a court would hold that a 
state may not restrict trafflo in alcohol, (which possesses no virtuj for food or drink,) 
but may absolu tely prohibit ail commerce in f resh méats. 

The act of the législature under considération makes no distinction between the good 
and bad, but ail alike is Indiscriminately condemned. The act provides that ail un- 
cured méat from every other state, the good, the pure, and the wholesome, with the 
tainted and the diseased, shall alike be excluded from the cities of the state ; and this, 
it is said in the title of the act, "for the protection of the public heaith. " The third 
section of tiie act provides "that nothing herein contained shall prerentor ODstruct the 
sale of cured beef or pork known as dried, cured, or canned beef , or smoked or salted 
pork, or other cured or salted méats." Note tlie use of the word "prevent" in this 
section. Its employment hère tends to the conclusion that the législature understood 
the first section had prohibited the sale of unoured méats from other states. It was 
this which, in the opinion of the law-makers, rendered the proviso neoessary, sav- 
ing other méats from its opération. By this third section ail kinds of méats, cured, 
salted, smoked, or dried, no matter how badly the animais from which they were 
taken were diseased, nor from whence they came, are welcome to admission, and the 
market is open and free. Thus pure, dressed, fresh beef is excluded, and tainted and 
diseased canned, salted, smoked, and dried méats are invited. It seems apparent that 
the purpose of the act was to exclude foreign dressed méats from the city marlîets of 
Indiana ; and, if such be the case, a considération of the police powers- of the state is 
cinnecessary. Nor can the législation be sustained as a mère inspection law. The state 
iî ludiana need not admit to her markets méat which is unflt for human food, and she 
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may take suoh steps as are necessary to asoertain whether or not it is so. Whcn sho 
has ascertained thatit is non-commercial, she may exclude it; but no déclaration, how- 
ever solemn, and no pretext, however speoious, will authorize lier to exclude a product 
whlch is pure and harmless. It does not provide for the inspection of the commodlty 
for the purpose of ascertaining its quality. It proceeds upon the theory that ail uu- 
cured méat is noxious and injurious to health. It excludes it in advance and without 
examination to asoertain its condition. It pronounces a judgment without a hearing. 
AU uncured méat is condemned, interdicted, exoluded. It has never been regarded as 
within the legitimate scope of the inspection laws to forbid trade in respect to any 
known article of commerce, irrespective of its condition and quality, merely on account 
of its intrinsic nature and the injurious conséquences of its use or abuse. The very 
meaning of inspection is that there should be an examination, and not an exclusion 
without a hearing. The object of inspection laws is to improve the quality of the ar- 
ticles produced by the labor of a country to fit them for exportation, or It may be for 
domestic use. They act upon the subject before it beoomes an article of foreign com- 
merce, or of commerce among the states, and prépare it for that purpose. Turner v. 
Maryland, 107 U. S. 88, 3 Sup. Ct. Rep. 44; Gibbons v. Ogden, 9 Wheat. 30,3. They are 
deemed necessary to fit the inspected article for the market by giviug to the pui-chaser 
public assurance that the article is in that condition and of that quality which makes 
it merchantable, and fit for use or consumption. They are not founded on tlie idea 
that the things in respect to which inspection is required are dangerous and noxious in 
themselves. Bo wman v. Railroad Co. , 13.5 U. 8. 465, 8 Sup. Ct. Rep. 689, 1C63. If the state 
of Indiana has the power to enforce suoh a statute, then with equal propriety it may 
exclude every other product of Interstate commerce. It may exclude flour for the rea- 
son that the grain from which it was ground was not inspected within the county and 
State where it is to be oonsumed ; sugar, because it is produced and refined in another 
state ; fruits, because our own soil will or will not produce them ; in f act, everything 
shipped us for home comfort and consumption. And so likewise may other states pro- 
hibit the shipping of those articles into our state. Thegreat state of Pcnnsylvania may 
prohibit the introduction of its coal into our state; Illinois may prohibit the shipping 
of its merchandise to us; Michigan, her fruits and lumber; and so on. This policy 
might thus be extended until in efEeot we would beoome as isolated and walled in as a 
Chinese city. 

Another provision of the constitution of the United States with which this act ap- 
pears to come in conflict is section 3, art. 4: "The citizens of each state shall be enti- 
tled to ail privilèges and immunities of citizens in the several states. " Inasmuch as a 
résident of the county— for example, of Lake county— is entitled to hâve his animal 
inspected at home on his own promises, and the citizen or résident of Porter county, 
Ind., or of Cook county, 111.,— each adjoinlng Lake,— is obliged to produce his animais 
for inspection at some point in the latter county, remote from his home and his farm, 
it is an unauthorized and unjust discrimination, and obnoxious to the constitution al 
provision above named. 

Ward V. Maryland, 13 Wall. 418, is a case where the question of the constitutionality 
of a statute of Maryland was called in question. This statute provided that ail résident 
traders shoald take out a license to do business ranging from fifteen to one hundred 
sand flf ty dollars, and that a non-resident trader should take out a license, for which he 
should pay three hundred dollars. The court pronounoed the statute void on account of 
its imposing a discriminating tax, and being in conflict with the f oregoing provision 
of the constitution. To the same effect is ïiernan v. Rinker, 103 D. S. 133. In Walling 
v, Michigan, 116 U. S. 44<5, 6 Sup. Ct. Kep. 454, the court says a tax imposed by a stat- 
ute of a state upon an occupation which necessarily discriminâtes against the introduc- 
tion and sale of the products of another state, or against the citizens of another state, 
is répugnant to the constitution of the United States. Other reasons might be given 
and authorities cited, but it is unnecessary to f urther prolong this opinion. I bave no 
doubt but the sole purpose of the act was to exclude foreign dressed méat from the 
-oity markets of Indiana. The act, therefore, invades the exclusive right of congress 
.oonferred on it by the constitution, and is void. The exceptions to the return to the 
writ are sustained, and the petitioner is âischarged. 
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iELLOws d al. V. Walkee, Auditor, et al. 
(Circuit Court, if. D. Ohio, W. D. June 7, 1889.) 

1. CONSTITUTIONAL LaW— LOCAI. AND SPECIAL LaWS. 

Act Ohio Jati. 32, 1889, which is equally applicable to ail cities of a certain 
class, is not unconstitutional as a spécial act because there may be but one 
city of that class. 

2. Samb— Taxatiok — Public Purposes. 

The fact that the act authorizes the issuing of bonds for the purpose of sup- 
plying municipal corporations and their citizens with natural gas does not 
render it unconstitutional as exercising the power of taxation for a private 
purpose. 

3. Injunction — Against Municipal Corporation. 

Injunction will not lie against the issuing of such bonds on the ground that 
taxation will hâve to be resorted to for their payment, when the act provides 
that the revenue derlved from the sale of gas is to be applied to the payment 
of the principal and interest pf said bonds. 

On Application for Injunction. 

E. D. Potter, Jr., Doyle, Scott & Leioia, and Stevenson BurJce, for com- 
plainants. 

W. H. A. Read, City Sol., G. W. Kinney, and Brovm & Geddes, for de- 
fendants. 

Jackson, J, This is an action brought by Fellows and otbers, non- 
resident tax-payers of the city of Toledo, against the city of Toledo and 
its ofHcers, to enjoin the défendants from executing and selling $75,000 
of bonds issued by the city for the purpose of securing natural gas and 
piping the same to the citj' of Toledo, upon the ground that the act of 
the législature authorizing such issue is unconstitutional. Application 
is made for a preliminary injunction. 

Défendants urge that the bill fails to shovy necessary jurisdictional 
facts, in that it does not appear that any one of the complainants is 
interested to the extent of $2,000, and that différent tax-payers can- 
not unité their several interests for the purpose of making up the ju- 
risdictional amount. While the court is of the opinion thac the real 
subject-matter of controversy is the validity of the obligation ineurred 
by the entire issue of $75,000 of bonds rather than the separate in- 
terest of each complainant therein, still the question is one of such 
doubt that the court does not now décide it, and prefers to express no 
opinion thereon at this tiine. The application must therefore be de- 
cided upon the bill, answer, and affidavits. It should be said at the 
outset that the court bas nothing whatever to do with the questions of 
the policy of such législation or the manner of carrying out the same, or 
the benefits to be derived by the corporation therefrom. Thèse are 
questions for législative discrétion and détermination. The question for 
this court to détermine is simply whether the act in controversy was a 
proper exercise of constitutional législative power. The eonstitutional- 
ity of the act is denied because it is said to be a spécial act conferring 
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corporate powers; tbat it is spécial because the citj' of Toledo is the only 
city of the third grade of the first class in the state of Ohio, and the only 
city to which this act is or can be applicable. But this objection cannot 
be sustained. It is well settled byauthority in Ohio that the classifica- 
tion of municipal corporations is valid, and that législation which is ap- 
plicable to a class is gênerai, although there may be at that time but one 
city in that class. The act in question is equally applicable to ail cities 
of the third grade of the first class, whether now belonging thereto or 
hereafter coraing into that category. ïhe answer dénies the averment 
of the bill that Toledo is the only city of the state to which the act is or 
can be applicable, and it does not appear that it is the only city that is 
or can bé a city of the third grade of the first class. 

It is next insisted that the act is made to take efïect upon the approval 
of some authority other than the gênerai assembly. But the language 
of the act is otherwise. As a matter of fact, it is made to take effect 
and be in force from and after its passage. Moreover, it is an enabling 
act designed for those cities, which accept it in the manner and upon tho 
conditions specified, and takes effect from the date of its passage. It 
stands upon the sanie basis precisely as gênerai acts authorizing the cré- 
ation of corporations. 

The next and the main ground upon which the bill rests and the in- 
junction is sought is that the supplying of municipal corporations and 
their citizens with natural gas is not a public purpose or use for which 
the taxing power which is necessarih' involved can be properly exercised. 
Itis urged that while the act authorizes the city to procure natural gas 
for its own use and for use in public buildings, etc., (which complain- 
ants concède would be a public use,) the main object and primary pur- 
pose of the act is to enable the city to supply its individual inhabitants 
with fuel for priva te use and consumption at a cheaper rate than they 
can obtain it from other sources; that such being, as coniplainants insist, 
the direct object and purpose of the act, the taxing power of the city 
cannot be constitutionally exercised for the attainment of such an object. 
In the first place, this is not, in the opinion of the court, a proper view 
to take of the législation. The court would not be justitied from aread- 
ing of the act in saying which was the primary object and purpose of 
the act, even assuming (what the court does not admit) that the supply- 
ing of private individuals with gas is a purely private advantage. It 
could just as well be urged that the primary object of the bill is to fur- 
nish gas for the city and the city buildings, etc., and that the supply- 
ing of the citizens was merely incidental thereto, as to urge that the 
primary object of the bill is to supply individuals, and that the furnish- 
ing of the city and city buildings, etc., is incidental. The act, upon its 
face, is not open to such splitting or subdivision. As a whole, it stands 
on the same footing as législation for furnishing water and illuminating 
gas. It calls for the exercise of only the same powers as are constantly 
exercised by municipal corporations in supplying the city and its citi- 
zens with manufactured gas for illuminating. purposes, and in furaishing 
water for public and private use. But even conceding that the primary 
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object of the act is to enable the city to supply its individual citizens with 
natural gas for fuel or illuminating purposes, the court is unable to say 
that the grant of such a power is in excess of the législative author- 
ity. Unquestionabl}^ the législature may authorize a city to fnrnish light, 
or facilitjes for transportation or water, to its citizens, with or without 
cost, as the législature or city may détermine. So long as the act is for 
the benefit of the public or the entire municipality, or ail the citizens of 
the municipality, it does not lose its character as an act for a public pur- 
pose so as to become private in the scnse that prevents the exercise of 
the power of taxation. The case of Association v. Topeka, 20 Wall. 655, 
is an illustration of an attempt to exercise the taxing power for a purely 
private purpose. The benefit was to one private individual, the bonds 
were issued to him by name, the aid was to him and his private busi- 
ness alone. But hère the benefits and the aid are to the city in its pub- 
lic, corporate capacity, and to every inhabitant thereof equally and ahke. 
The court is wholly unable to distinguish this act from those conferring 
power upon municipalities to acquire and operate gas-works and water- 
works, and in connection therewith to furnish gas and water to the in- 
dividual inhabitants. And it is of no conséquence whether this source 
of supply, either of gas or water, is wholly within or wholly without the 
corporate limits of the city. The question of public interest détermines 
the question of right to supply gas and water, and not the mère location 
of the Works or source of supply. In Walker v. Cincinnati, 21 Oh' St. 14, 
and in Coke Co. v. Hamilton, 37 Fed. Rep. 832, decided by the circuit 
court of the United States for the soiUhern district of Ohio, it has been 
settled that the législature of Ohio has authority under the constitution 
of that State to invest municipalities with such powers as are conferred 
by this act. Since the décision in Sharpless v. PhUadelphia, 21 Pa. St. 147, 
it is no longer an open question whether municipalities may engage in en- 
terprises such as the ohe contemplated by the act in question in this case. 
The court does not undertake to deflne the line which distinguishes pub- 
lic from private uses. Nor is it necessary or even possible to do so. It is 
enough to say that, in the opinion of the court, the act of January 22, 
1889, authorizing the city of Toledo to issue bonds ibr natural gas pur- 
poses, is clearly within the gênerai scope of législative power, is for a pub- 
lic use and purpose, and is not in contravention of any of the provisions 
of the constitution. The court being of the opinion that the législation 
is valid, it foUows, of course, that the injunction applied for must be 
refused. 

But even if thèse questions were open to doubt in the mind of the 
court, it does not follow that complainants would be entitled to an in- 
junction, because it does not necessarily follow that taxation will bave 
to be resorted to for the payment of thèse bonds. The act provides that 
the revenues derived from the sale of gas are to be applied to the pay- 
ment of principal and interest of the bonds, and thèse revenues may be 
suflicient to meet the bonds without resort to taxation. 

Injunctions are not granted in cases like the présent, except where 
complainants' rights are clear, and where an injury more or less irrepa- 
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rable is likely to resuit to complainants unless the défendants are enjoîned. 
In this case complainants' rights are not clear, and the injury likely to 
resuit to them is not shown to be irréparable or even serious. On the 
other hand , the allowance of an injunction would be attended with seri- 
ous and possibly irréparable lôss and damage to the city of Toledo. 

Many other reasons might begiven, but it is sufRcient to say that the 
législation in question is not open to the objections presented by the bill, 
and therefore complainants are not entitled to the injunction. It is ac- 
cordingly denied. 



Harrison V. Ulrichs et al. 
(Circuit Court, S. D. California. August 12, 1889.) 

1. EjbOtmbnt — Evidence. 

In an action of ejectment forland in California, where both parties assert 
titleto the premises under patents of the United States, issued upon conces- 
sions of former governments, conflrmed by the tribunais of the United States, 
the controveray can only be determined by référence to those concessions, or 
by tlie proceedings had for their récognition and confirmation under our gov- 
ernment. 

2. Public Lands — Tbrritoky of Uppbr California — Issue of Patents. 

A grant made by the superior political chief of the territory of Upper Cal- 
ifornia, in conformity with the colonization law of Mexico of 1834, and the ex- 
ecutive régulations of 1828, followed by the oeremony of juridical possession, 
by whleh, after citation to the neighboring proprietors to be présent at the 
proceeding, the land was measured, its boundaries marked, and the grantee 
put in possession, vested the title in fee in the grantee. subject only to the 
possibllity of its being divested by the refusai of the departmental assembly to 
give its approval to the grant. A patent of the United States, issued upon a 
title of that character, conflrmed by the tribunals of the United States, and 
located by the executive olflcers of the United States, ia unaffected by a sub- 
séquent patent, based on a confirmation of a title depeading upon the validity 
of an order made by a governor of California, commissioned by the Spanish 
crown, which order did not in itself convey any interest in the land, and was 
not followed by any proceeding which purported to bave that elïect. 
8. Adverse Possession — Bunning of Statuts against the Spanish Crown. 

Under the law of Spain and Mexico, mère possession, however long contin- 
ued, of any portion of the public domain, under an instrument which did not 
purport to transfer the property, did not create a title which would enable the 
possessor to hold the land against the Spanish crown or against the Mexiean 
government. 

4. Public Lands— Mbxican Grants. 

Under the régulations of Mexico of 1828 it was the duty of the governor, 
and not of thé grantee, to submit to the departmental assembly grants issued 
by hiin, for their approbation. His neglect in this respect suspended the dé- 
finitive validity of the grant; that is, prolonged the liability of the estate to 
be defeated by the action of the assembly and of the suprême government 
thereon, but did not operate to diveat the estate already vested in thé grantee. 

5. Same^Issub of Patents. 

By a patent issued by the United States upon a grant made in conformity 
with the colonization law of 1824, followed by the ceremony of juridical pos- 
session, conflrmed and located by the United States, whatever title is in the 
United States passes to the patentée. After a patent so issued, no title re- 
mains in the United States which they could conyey by any subséquent pat- 
ent. However conclusive against the United States, and parties claiming un- 
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der them by title subseqacnt, a patent may be, it in no respect iinpairs the 

right of a preyious patentée to contest the title upon which the subsei^uent 

patent has issued for the premises. 
8. Same — Power of Spanish PoliticaI/ Chief. 

Whether the political chief of the territory of Upper California, under the 

the Spanish crown, possessed any power to alienate the îee of any portion of 

the public doman, doubted. 
(Syllabus approved iy the Court.) 

At Law. Action of ejectment. 

William Matthews and Wells, Van Dyhe & Lee, for plaintiff. 
R}u)des & Barstolo, Ohapman & Hendricks, and J. W Towner, for défend- 
ants. 

Before Pield, Justice, and Sawyer, Circuit Judge, 

FiELD, Justice. Tiiis is an action for the possession of land in the 
«ounty of Los Angeles, Cal., amounting to 13,723 acres and a fraction 
of an acre. It is submitted to the court without the intervention of a 
jury, by stipulation of the parties. The complaint allèges ownership in 
fee of the demanded premises by the plaintiff on the Ist day of July, 
1886, and the ■vvrongful and continued exclusion of him from them ever 
since by the défendants, to his damage of $10,000. The answers con- 
trovert ail the allégations of the complaint, and also plead the statute of 
limitations in bar of the action. No lestimony was offered in support 
of this plea, and it niust therefore be considered as abandoned. 

The plaintiff deraigns whatever title he possesses to the land by two 
patents of the United States, each for an undivided half of a tract known 
as the "Rancho Las Boisas," — one issued June 19, 1874, to Ramon Yorba 
and others; the other issued August 27, 1877, to Juan José Murillo and 
iis wife. Both of thèse patents embrace the demanded premises. The 
défendants who hâve not disclaimed, or against whom the action hasnot 
been dismissed, were in possession of the premises at the commencement 
of the action, and claim title to them through a patent of the United 
States issued December 21, 1883, to Bernardino Yorba and others, for a 
tract known as the "Rancho Santiago de Santa Ana." This patent also 
embraces the demanded premises. 

As the patents of both parties cover the land, the controversy can only 
be determined by référence to the concessions of the former government, 
or by the proceedings for their récognition and confirmation ti^ken under 
•our government. The patents are based upon the supposed validity of 
the asserted title or equity of the patentées when the jurisdiction of Mex- 
ico passed to the United States. Whoever previously possessed the better 
jight tp the possession of the lands would hâve been maintained by the gov- 
ernment of that country in his claim against contestants, and those 
who bave succeeded to that better right are entitled, under our govern- 
ment, to the like protection. The patents were not issued until those 
-concessions had been recognized by the tribunals of the United States as 
genuine, and as conferring a right or equity upon the respective claim- 
ants, which was entitled to protection under the act of March 3, 1851. 
It was not the purpose of that act, or of the proceedings under it, to su- 
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persede rights or equities relating to lànds conferred by the former gov- 
ernment, but to confirm and perfect them by giving the holder such rec- 
ord or documentary évidence of their validity as would enable him to en- 
force them in the courts of the cpuntry. We must, therefore, look into 
the character of those concessions, and, if they farnish no solution of the 
matter in contention, we must consider the effect of proceedings had be- 
fore the the tribunals of the United States upon their respective preten- 
sions. Henshaw v. Bissell, 18 Wall. 255, 266. Nearly ail the original 
documents issued by the former governments, or certified copies thereof, 
hâve been produced in évidence, as well as attempted translations of 
them. Thèse translations, it is true, are in bad English, and are often 
inaccurate. We cannot, however, be misled by them, for we hâve the 
originals or copies to which we can refer to verify or correct them. Turn- 
ing to those concessions, and looking first to those produced on behalf of 
the plaintifFin support of his contention, we find the facts to be substan- 
tially as folio ws: 

In 1784 one Manuel Nieto, a subject of Spain, obtained from Pedro 
Fages, then military governor or comandante of California, under the 
Spanish crown, a concession ofsome kind relating to a large tract ofland 
within the présent county of Los Angeles, embracing about 33 square 
leagues. This concession is not in évidence, and we are only made ac- 
quainted with its character by références to it in other documents of ad- 
mitted genuineness before us. It gave to Nieto permission to occupy 
theland, but from what subsequently took place it is évident tliat it did 
not purport to pass the title to him, although in proceedings before the 
land commission it is often spoken of as a grant, vesting the fee or own- 
ership in him. Under the concession Nieto entered upon the land, and 
continued in its occupation until bis death, in 1804. It would also 
seem from thèse documents that Nieto leftsurviving him four children, — 
José Antonio, Juan José, Manuela, and Antonio Maria, — who continued 
in possession of the land after bis death; and that in 1832 two of thèse, 
José Antonio and Antonio Maria, died, leaving widows surviving them. 
In the following year, (1838,) on the 26th day of July, one Luciano 
Grijalva, representing the interests of Juan José Nieto, presented a péti- 
tion to José Figueroa, then superior political chief of the territory of Up- 
per California, in which he recited the concession of Governor Pedro Fages 
to Manuel Nieto, the latter's possession of the land, his death, and the 
subséquent uninterrupted occupation by his heirs, and prayed, in order 
that they might enjoy the favor cohceded to their father, that separate 
titles be giyen to each of them for the seVeral parts corresponding with 
those designated on an accompanying map, as folio ws: The tract of 
Santa Gertrudes to Dona Josefa Cota and her children, as widow of the 
deceased Antonia Maria Nieto; the tract of Las Boisas to Dona Catarina 
Rtiiz and hér children, as the widow of the deceased José Antonio Nieto; 
the tract of Los Cerritos to Dona Manuela Nieto; and the remainder, 
which comprehended the tracts Los Coyotes, Alamitos, and Palo Alto, to 
Don Juan José Nieto, who, as heàd ofthe family, had determined upon 
this division for the benefit of its members. To avoid ail ground of dis- 
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pute he asked that possession be given to each one of his or her portion 
thus designated. On the subséquent day, July 27, 1833, .the political 
chief made a decree reciting the former concession by Governor Pedro 
Fages to Manuel Nieto, and the peaceable and uninterrupted possession 
by which he and his heirs had enjoyed the fruits of the lands, and declared 
them (the parties for whose benefit the pétition was presented) owners 
in fee of the premises, designating the portion granted to each, namely: 
To Juan José Nieto the tracts called " Los Coyotes," "Alamitos," and 
"Palo Verde;" to Dona Manuela Nieto the tract called "Los Cerrito?;" to 
Dona Josefa Cota, widow of Don Antonio Maria Nieto, the tract called 
"Santa Gertrudes;" to Dona Catarina Ruiz, the widow of Don José An- 
tonio Nieto, the tract called "Las Boisas." The governor also directed 
that titles for thèse several tracts should be issued to the parties, in order 
that j uridical possession naight be given to them. On the 22d of May, 
1834, pursuant to this decree, formai grants were issued by him to the 
parties, to each one for his or her separate portion, and among them one 
to Dona Catarina Ruiz for the tract "known by the name of ' Las Boisas,' 
bounded by the tracts of Los Alamitos and Los Coyotes, the river Santa 
Ana, and the coast;" he declaring, by virtue of the authority conferred 
upon him by the decree of the previous year, and in the name of the 
Mexican nation, "the ownership in fee" of the tract to be vested in her, 
and that she might be put in peaceable possession thereof. The fourth 
condition attached to the grant stated the land to be seven square leagues 
in extent, as shown on an accompanying map, and directed the judicial 
officer who should give the grantee possession to cause it to be measured, 
so as to point out its boundaries, the surplus to remain to the nation. 
In March, 1885, juridical possession of the land was given to her, after 
citation to the neighboring propriutors to be présent at the proceeding; 
that is to say, the possession of the land was officially delivered to her, 
under the direction of a magistrate of the vicinage. A copy of the rec- 
ord of this proceeding is before us, and it shows that ail the formalities 
required by the laws of Mexico were fully complied with. The proceed- 
ing involved a measurement of the land, the marking of its boundaries, 
and the putting of the grantee in possession. To the record a map of the 
land was attached. 

As stated above, the plaintiff deraigned his title through two patents 
of the United States, each being for an undivided half of the tract known 
as "Las Boisas." The first patent, bearing date on the 19th of June, 
1874, was issued upon a final decree confirming the claim of Eamon 
Yorba and others, founded upon the grant of the Mexican government 
to Catarina Ruiz, issued, as mentioned above, on the 22d day of May, 
1884. Their pétition was presented to the land commission on the 20th 
of October, 1852. It traced the title of the claimants to Manuel Nieto, 
who, as averred, died in 1804 or 1805, "seised in fee as owner" of the 
tract of land situated in the county of Los Angeles, "bounded by the 
river San Gabriel, by the old road to Santa Ana, by the river Santa Ana, 
and by the coast;" that Nieto acquired his title to the land by grant from 
Governor Pedro Fages some time between the years 1784 and 1785, 
v.39F.no.l3— 42 
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which it was belièved was subsequently ratified by the viceroy of New 
Spain; that four children survived him, who succeeded to his title and 
possession, and that after the death of two of them the land was divided 
by Governor Figueroa between the surviving sons and the widows of the 
deceased sons, and to them separate titles were issued for their respective 
portions; that to Catarina Ruiz the grant was issued for the tract called 
"Las Boisas," and underher the claimants derived their title. It seems 
from the language of the pétition tliat the claimants treated the conces- 
sion to Nieto as a grant of title, — an instrument transfei-ring the owner- 
ship of the lands to him; but, as already stated, the concession to him 
did not reach the title, and was only a permission to graze his cattle upon 
the tract mentioned. It may be doubted whethef the political chief of 
the territory under the Spanish crown possessed any power to alienate 
the fee of any portion of the public domain. On this subject the land 
commission, which had occasion to examine the question when the title 
claimed under the concession to Manuel Nieto was before it, uses this 
language: 

"The concessions under the Spanish authority, made in the Californias be- 
fore the independence of Mexico, do not purport to be perfect titles; at least 
none of that character hâve fallen under the notice of the commission. One 
only has received confirmation, and that on the grouud tliat an équitable, 
though not légal, title was established. The old grants were generally mère 
rights of possession or provisional, and, in almost every case, when the gov- 
ernment was established after the Mexican révolution, the parties appliedfor 
new grants, which they received, not as a mère évidence of a former subsist- 
ing title, but in the form, and under theterms, and subject to the conditions, 
Imposed by the law of 1824 and the régulations of 1828. Under thèse, the 
power of the governors over the publie domain was delined. It was a power 
to grant under certain conditions, not a power to reeognize and give new év- 
idence of private titles already existing, without conditions or limitations. 
He had entire discrétion as to choice of grantees, and this power enabled him 
to do most ample justice to persons who held under provisional grants previ- 
ously issued, or who occupied without a shadowof title or right to the posses- 
sion. Ail thèse presented themselves to the new authorities for concessions 
under the new order of things, and readily received grants for the ancient 
possession . The archives of this commission are f uU of such documents, and 
the custom was ail but universal." Record in U. 8. v. Conception Nieto, 
from land commission, in clerk's office of U. S. district court. No. 423. 

Certain it is that Governor Figueroa, when he made the decree order- 
ing grants to the hoirs of Nieto on the 27th of July, 1833, and when he 
signed the formai grants to them on the 22d of May, 1834, did not con- 
sider that the concession to Manuel Nieto passed the ownership of the 
land. Had it done so, he would bave had no power to make grants of 
the land to others, and to subject his grants to possible forfeitures for 
breach of conditions annexed. , His action showS; eonclusively that he 
regarded the land as still part of the public domain of Mexico, to be dis- 
posed of under its colonization laws. The documentary évidence intro- 
duced before the land commission by the claimants, and upon which 
the decree of confirmation was made, eonsisted of the grant to Catarina 
Ruiz on the 22d of May, 1834, the record of thejuridical possession givea 
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to her, and instruments transferring her title to them. The claim was 
confirined September 22, 1854, to the extent of the undivided three- 
fourths of the rancho. On appeal to the district court of the United 
States the decree was modified, and the confirmation limited to an undi- 
vided half of the rancho. Subsequently, on the 4th of March, 1858, 
the government waived its appeal from the decree of the district court, 
■which thereupon became final. The boundaries given in the decree and 
recited in the patent are as foUows : 

"The lands of which confirmation is hereby made are one undivided balf 
of the tract called • Las Boisas,' situated in the county of Los Angeles, said 
tract of Las Boisas being a part of the lands originally granted to Manuel 
Nieto by Governor Pedro Fages, in or aboiit the year 1784, and which said 
grant was recognized and conflrmed by the decree of date July 27, 1833, made 
by Governor José Pigueroa in the pétition of Luciano Grijalva, presented on be- 
half of the heirs of the said Manuel Nieto; and by the grant of date May 22, 
1834, issued by said Governor Figueroa to Catarina Riiiz, widow of José An- 
tonio Nieto, a son of said Manuel Nieto; référence for the boundaries for the 
tract of Las Boisas being bad to the said pétition of Luciano Grijalva, and to 
the map accompanying the same, contained in the expediente flled in tins 
case, to-wit: On the south, the séa; on the west, the lands called ' Los Ala- 
mitos ;' on the north, the lands called ' Los Coyotes ' and the tract solicited by 
DonPatricio Ontiveras; and on the east, ihe Bio de Santa Ana, as the satoe 
ran at the date of said pétition." 

The claim to the other undivided half of the Eancho Las Boisas was 
presented to the land commission by Maria Cleo fa Nieto Murillo and her 
husband on the 6th day of November, 1852. It was rejected by the 
board, because the claimants failed to connect themselves with the grant 
to Catarina Ruiz, but upon appeal to the district court this decree was 
reversed , and the undivided half of the land was confirmed to the claim- 
ants. The decree recites; 

"Référence for boundaries of said tract of the «Las Boisas' being had tothe 
said pétition of Luciano Grijalva and to the map accompanying the same, 
contained in the expediente filed in this case, to-wit: On the south by tho 
sea, on the west by the land called * Los Coyotes ' and the tract solicited by 
Don Patricio Ontiveras, and on the east by the river Santa Ana, as the same 
ran at the date of the pétition." 

A survey of the land, confirmed by the decree in favor of Ramon 
Yorba, was made in 1858, under the direction of the United States sur- 
veyor gênerai, and on the 16th of April, 1861, was ordered into the 
United States district court for review, under the act of June 14, 1860. 
Exceptions M'ere filed to the survey, which affected the boundary on the 
west side, but did not affect the line along the east, along the river and 
its old bed, which is the line in dispute in this case. The exceptions to 
the western line were sustained, but no change was made on the eastern 
line; and, inaccordance with the direction of the district court, a modi- 
fied survey of the land was made and returned into the court, which was 
finally approved Pebruary 6, 1874. Upon this approved survey the 
patent to Yorba of the undivided half of the rancho was issued. The 
rancho , under the confirmation to the Murillos, was again surveyed un- 
der the direction of the surveyor gênerai of the United States for Cali- 
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fornia, in December, 1868, and was approved by him April 3, 1877, 
and by the commissioner of thegeneral land-office, August 27, 1877,, and 
upon it the patent to them was issued. 

It is plain from this brief statement that on the 22d of May, 1834, 
the title passed from the Mexican government to Catarina Ruiz by the 
grant of Governor Figueroa, and by the juridical proceedings which fol- 
lowed in 1835 she was placed in possession of the premises granted. Her 
estate in the lands thus became perfect, subject only to the possibility 
of its becoming divested by the subséquent refusai of the departmental 
assembly to give its approval to the grant. The régulations of Mexico 
of 1828 for the colonization of the territories of the republic provided 
that grants of land by the governors thereof to familles or private persons 
should not be held to be "definitively valid" without the previous ajî- 
provalof the departmental assembly, to which the documents relating to 
such grants were to be forwarded. But this provision did not prevent the 
title from passing by the grant of the governor. As said by the suprême 
court of the United States in Hornihy v. V. S., 10 Wall. 23£ . 

"Such approval was not a condition précèdent to the vesting of the title. 
According to the régulations of 1828 the authority to make grants of land in 
California was lodged solely with the governor. It was not shared by hlm 
with the assembly. That body only possessed the power to approve or disap- 
prove of grants made by him. Until such approval the estate granted was 
subject to be defeated. With such approval the grant became, as it was termed 
in the régulations, 'definitively valid; ' that is, it ceased to be defeasible, and 
the estate was no longer liable to be divested, except by proceedings for breach 
of its other conditions. Besides, it was the duty of the governor, and not of 
the grantee, to submit to the assembly grants issued by him for their appro- 
bation. His neglect in this respect suspended the définitive validity, as it was 
termed, of the grant; that is, it prolonged the liability of the estate to be de- 
feated by the action of the assembly and of the suprême government thereon, 
to which the matter was referred in case the approval of the assembly was 
not obtained; and no other conséquence folio wed. His neglect was not per- 
mitted to operate to divest the grantees of the estate already vested in them. 
In many instances years elapsed before the approval was obtained, although 
the grantees were in the mean time in the possession and enjoyment of th» 
property, and in many instances no approval was had previous to the con- 
quest. " 

No action was taken to divest the estate of the grantee ujider the 
former governmeut, because her grant was not then approved, and the 
power of the departmental assembly of course ceased with the cession 
of the country. When, therefore, jurisdiction passed from Mexico to 
the United States, Catarina Ruiz was invested with full ownership of the 
land. She had an absolute title in fee to the entire tract described and 
measured off in the proceedings giving her officiai possessioir of the prop- 
erty. Her interest in one undivided half of the premises havinj» aiter- 
wards passed to Yorba and others, and in the other undivided half to 
the Murillos, and their claims having been presented to and eonfirmed 
by the board of land commissioners appointed by the United States ta 
ascertain and settle private land claims in California, and their decrees 
of confirmation having become final by the dismissals of the appeals 
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therefrom by fhe.attorney gênerai, and the surveys of the lands confirmed 
having been approved, ail controversy between those claimants and the 
United States respecting their title to those lands, and the estent and 
boundaries thereof, was closed. The decrees were conclusive as to the 
character of the title, not only against the United States, but also against 
ail persons claiming under them by proceedings subséquent; and the 
patents of the United States issued thereon were a relinquishment of ail 
claims or right in the lands or jjower over them, if any then existed. 
Only prior and superior rights of others remained unaffected. Unless, 
therefore, the défendants can show that by virtue of the concession inade 
to the parties through whom they claim under the former government, 
or by virtue of the proceedings before the land commission, and of the 
patents of the United States issued upon its decree, they acquired a right 
and title to the demanded premises prior and superior to that conferred 
by the grant of Figueroa to Kuiz on the 22d day of May, 1834, the plain- 
tiff must be adjudged entitled to recover. What, then, was the right or 
title, if any, acquired by those défendants under the former government? 
To answer this question we turn to the documents produced by them. 
The first of thèse is a pétition of one Manuel Rodriguez, dated September 
11, 1801, to Arrillaga, then governor of the territory, stating that in view 
of the repeated pétitions through him to that ofKcer in behalf of Lient. 
Don Pablo Grijalva for a place upon which to put bis stock and build a 
house and corral, and in view of the power by the governor conferred up- 
on him of passing upon the pétitions, he had pointed out to Grijalva the 
place Arroyo de Santiago, lying midway between the Missions San Juan 
Capistrano and San Gabriel, about nine leagues from each, stating that 
there was not within a great distance anj' rancheria of natives, and that 
neither of the missions claimed any right to it. The petitioner added 
that, should the governor make the concession desired, Grijalva might 
put upon the place a great number of cattle which he had in the immé- 
diate neighborhood of Manuel Kieto, and concluded with the expression 
of a hope that the governor would order a title to issue to Grijalva for 
the possession of the place within certain distances specified. To this 
pétition the governor, on the 19th of October, 1801, replied, stating that 
Grijalva should apply to him (Rodriguez) for the place, setting forth its 
actual condition and the extent of land he desired, and that thereupon 
notice should be given to the adjoining proprietors to ascertain whether 
any damage would resuit to them by the concession asked ; and that, 
this being donc, and no objection to the concession being made, he could 
issue a decree setting forth the fact that there was no objection, and order 
him to be placed in possession, he forvvarding everything to the govern- 
ment for its approval and the issue of a title, adding that this was the 
way this kind of business was done for those to whom royal lands were 
given, though he did not know whether the government had made any 
new provision on this subject. Grijalva, accordingly, on the 8th day of 
December, 1801, made application to Rodriguez for the place Arroyo de 
Santiago, in order to put bis cattle and horses thereon, stating that the 
place was situated eight leagues from the Mission San Juan Capistrano, 
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and from nine to ten from the Mission of San Gabriel. He also stated the 
extent of the land he desired. On the 14th of December following, Rod- 
riguez directed that notice of the application of Grijalva be given to the 
fathers of the Missions San Juan Capistrano and San Gabriel, and to 
Manuel Nieto, in order to ascertain whether they would be prejudiced by 
granting his pétition. The priest of the Mission of San Juan Capistrano- 
returned that, so long as the applicant did net go beyond the boundaries 
of the land he asked, the concession would not préjudice the mission. 
It does not appear that any response was obtained from the priests of the 
Mission of San Gabriel, or that any grant was made upon the pétition, 
or that any further action was had upon it. 

It appears, however, that in 1809 one Antonio Yorba claimed that he 
had been a partner with Grijalva, and was interested with him in his 
application for the place upon which to put stock and build a house. In 
November of that year he accordingly presented, through his son, a pé- 
tition to the governor of the territory referring to the pétition of Grijalva, 
and stating that he had heard that Grijalva, who had since died, had 
not inserted his name in the application, notwithstanding their partner- 
ship: that since Grijalva 's death he had agreed with one Juan Peralta 
to live upon the place, and, with one of the sons of the petitioner, take 
care of the cattle and horses that were upon it, being abovit 300 head of 
each kind. In considération of thèse facts, and the large family he had, 
he requested the governor to make a concession of the place of Santiago 
to him, that the neighbors of Peralta and himself might be profitable to 
both. This pétition the governor forwarded to Lieut. Don Francisco 
Maria Ruiz, at San Diego, who, on the 20th day of April, 1810, reported 
that the pétition of Grijalva could not be found in the archives of the 
presidio there, and that he had inquired for it without success of the 
widow of Grijalva; that she stated that she had heard her deceased hus- 
band say he had presented it in his own name; but, notwithstanding, it 
was her wish that Antonio Yorba, with his children and her nephew, 
one Pablo Peralta, should remain on the rancho, in order that they might 
take care of the stock and crops for the support of their familles. On 
this report the governor made an order on the Ist day of Julj»^, 1810, in 
which he stated that there was no objection on his part to the concession 
solicited, upon the terms expressed by the petitioner, and for that pur- 
pose he directed that the commandant of the presidio of San Diego should 
take the necessary steps to notify the adjoining land-owners to ascertain 
whether or not the concession would be detrimental to them, and, in case 
no détriment would resuit to them, that the petitioner should be placed 
in possession. No further proceedings appear to hâve been had upon this 
application. It is not shown that any notification to the adjoining pro- 
prietors was made; or that any information was obtained of their opinion 
whether such a concession would be detrimental to them or not. So far 
as the évidence before us discloses, the efforts of the petitioner ended 
with this report, and no further action upon it was taken by the gov- 
ernor of the territory. It is too plain for argument that no title passed 
from the governor by virtue of the documents produced. It is true the 
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petitioner was siibsequently in possession of the premises, but he does 
net produce, nor is tliere found anywhere in the archives, any documents 
showing that any authority was given for him to occupy theni. But, 
even if the possession was taken by permission of the governor or other 
authorities, no intérence of a grant of title can be drawn from it. Some 
formai proceedings were necessary under the Spanish government to pass 
title to any portion of the public domain out of the crown to the subject. 
The population at that time in the country was very sparse, and there 
were vast quantities of vacant land. Where one occupied such land for 
his cattle, very little complaint was likely to be made touching his au- 
thority; but, be that as it may, nothing is shown by the documents con- 
ferring even an équitable right upon the petitioner Yorba, or upon Pe- 
ralta. It is plain, therefore, that neither of those parties, or any parties 
claiming through them, had any interest in the property in controversy 
under the former government which would hâve given them a standing 
in a court of justice to call in question the right of Catarina Ruiz by her 
grant of May 22, 1834. Their interest was, at best, only such an equity 
as arises in favor of parties who had long been in the occupation of pub- 
lic land, with the silent acquiescence of the government, from the possi- 
ble improvcment they may hâve made upon it. To such parties the 
government might well hâve extended a préférence in the purchase or 
donation of the lands when it concluded to dispose of them. But mère 
possession of any portion of the public domain, under an instrument 
which did not purport to transfer the property, did not create, under the 
Spanish law, a title in the possessor which would enable him to hold the 
property against the crown; nor did such possession, however long eon- 
tinued, create any title against the Mexican government. Nieto v. Car- 
pmter, 21 Cal. 455, 489. It foliows that whatever title the heirs of 
Yorba and Peralta possessed in the lands in controversy, which passed 
to the défendants, was acquired by their proceedings before the board of 
land eommissioners, and the patent of the United States issued upon its 
decree. The pétition of the heirs to the board set forth that they claimed 
in fee-simple the tract of land known by the name of "Santiago," con- 
taining about 10 square leagues, by virtue of a concession to their an- 
cestors by Arrillaga, governor of California, bearing date of July 1, 1810. 
The concession thus alleged was no other than the order of that date upon 
which we hâve already commented, and which did not, in itself, convey 
any interest in the lands solicited, and was not followed by any proceed- 
ing which purported to hâve that effect, even if it were clear that gov- 
•ernors of the province under the Spanish crown possessed any authority 
to alienate portions of the public domain. The board of eommissioners 
treated the document, however, as a grant of the land, or at least as cre- 
ating, in connection with the possession of their ancestors, an équitable 
right to it, and accordingly, by its decree of July 10, 1855, confirmed 
their claim. An appeal to the district court of the United States was, 
on the 8th day of June, 1857, dismissed, the government suggesting 
that it did not intend to further prosecute it, and the decree of the board 
thus became final. The decree did not, however, change the character 



664 FEDERAL EEPOHTEE, vol. 39. 

of the title of the claimants; it simply determined that it was valid, and 
entitled to récognition and perfection by a survey and patent. When 
the latter was afterwarda issued, on the 21st day of December, 1883, 
whatever title to the land was in the United States passed to the pat- 
entées; bût, if no title was then in them, none, of course, passed. That 
none was in them at that date is clear frora what has already been said 
with respect to the title of the Las Boisas, claimed under the grant of 
Catarina Ruiz. The claim of Ramon Yorba and others to an undivided 
half of that rancho having been finally confirmed, the survey of that land 
having been made and approved, and a patent for sueh undivided half 
having been issued to the claimants on the 19th day of June, 1874, and 
the claim of the Murillos to the other undivided half also having been 
finally confirmed, and the same having also been approved, and a joatent 
for that undivided half having been issued to the claimants on the 27th 
day of August, 1877, th ère was no interest or title in the premises sur- 
veyed and patented remaining in the United States which they could con- 
vey by any subséquent patent. However conclusive against the United 
States, and parties claiming under them by title subséquent, a patent 
may be, it in no respect impairs the right of a previous patentée to con- 
test the title upon which the subséquent patent has been issued for the 
same premises. Every patent issued upon a confirmed claim under the 
act of March 3, 1851, in ternis déclares that it shall not afTect the riglits 
of third parties; that is, those who bave a standing to contest the pre- 
tensions of the patentée had no patent been issued. 

It foliows that the question as to the correctness of the survey of the 
Boisas tract, approved by the United States district court and by the offi- 
cers of the land department, which was much discussed by counsel, is 
of no practical conséquence in the case. The patents under which the 
plaintifif claims, covering the premises in controversy, passed ail the title 
which the United States then possessed therein; and, until those patents 
are set aside, the subséquent patent under which the défendants claim 
can pass no title which can be considered in this action. The issues in 
the case will therefore be found for the plaintiff", and judgment for the 
possession of the demanded premises entered thereon, with costs. 
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FiSHEB et al. V. Moog et al} 
{Circuit Court, S. D. Aiabama. August 28, 1889.) 

1. PrauduijEnt Convbyancbs— Actions to Set Aside — Bukden of Proot. 

Where the allégation of the complaint in a suit to set aside conve3'anceg as 
in fraud of creditors, that the grantor is and was at the time of the convey- 
ances indebted to complainantg, is not denied, the burden of showing a con- 
sidération, not materially inadéquate, is on the grantees. 

2. Same — Transactions bbtween Relations. 

Where such grantees are the half-brother and the son-in-law of the grantor, 
a clearer, fuller measure of proof Is required than if the transactions had been 
between strangers. 

3. Same. 

In gnch case, where the only évidence on which défendants' ■witnesses are 
agreed is that the considération mentioned in the deeds, i. e., a précèdent in- 
debtedness, is the trne one, and that the grantor has retained control of the 
propertj' ever since the exécution of the deeds, and the évidence as to when, 
■where. and how the indebtedness was created is irreconcilably inconsistent 
and conflicting, it is insutHcient to show that défendants were bona fide-pur- 
chasers. 

4. Same — Estoppel. 

As défendants claim under a deed from the debtor, they are estopped to 
deny his title and to allège that complainants were thus not injured by the 
conveyances. 

5. Same— Plbading — Eqtjity. 

The bill charged that a conveyance to one of the défendants for a re- 
cited considération of a certain sum was made to defraud creditors; that the 
grantor did not owe such sum, ornearit; and that the défendant held the 
property as security or for the benefit of the grantor, and prayed that the con- 
veyance be set aside, the property sold, and out of the proceeds the defend- 
ant's claim be paid and the balance applied on complainants' debts, or, if the 
conveyance was voluntary, that it might be declared void and the entire pro- 
ceeds applied to complainants' debts. Ueld that relief might be granted under 
either the spécial or gênerai prayer, as, though such spécial prayer was in the 
alternative, it was certain in its terms. 

6. Equity Plbading — Waiver of Oath. 

Where an original bill, by its foot-note, waives oath as to ail défendants, 
and another défendant is brought in by amendment, and instead of a uew 
foot-note the original foot-note is amended by naming him as défendant, his 
oath is waived. 

In Equity. 

Bill by Fisher, Parker & Co. and others to set aside two conveyances 
made by Bernard Moog, one to his half-brother Aaron Moog and one to 
his son-in-law Isadore Strauss, as made in fraud of creditors. 

Overall & Bestor and Pillans, Torrey & Hanaw, for complainants. 

G. L. & H. T. Smith, R. H. Clarke, and G. B. Clark, for sundry de- 
fendants. 

TouLMiN, J. A conveyance of property as against the existing cred- 
itors of the grantor cannot be supported unless shown to hâve been 
founded on an adéquate and valuable considération, and when between 

'Reported by P. J. Hamilton, of the Mobile, Ala., bar. 
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the grantee and an existing créditer a controversy arises as to the valid- 
ity of the conveyance, the onus of proving that it was founded on an adé- 
quate and valuable considération is cast on the grantee. The récital of 
a considération in the conveyance is not évidence against the creditor. 
Hubbard v. Allen, 69 Ala. 283; Harrell v. Mitchell, 61 Ala. 270; Zelnicker 
V. Brigham, 74 Ala. 598; Buchanan v. Buchanan, 72 Ala. 55; Owens v.. 
Hobhie, 82 Ala. 466, 3 South. Rep. 145; Wedgworth v. Wedgworth, 84 
Ala. 274, 4 South. Rep. 149; Wallon v. Atkmson, 84 Ala. 592, 4 South. 
Rep. 681. The relationship of the grantor and grantee, the pendency 
or appréhension of suits on pecuniary debts or liabilities then existing, 
are circumstances from which unfavorable presumptions are drawn, and 
which call for évidence of a fuU and valuable considération, and the bur- 
den rests on the grantee to repel thèse presumptions, and the suiïiciency 
of the proof of a considération must dépend on the relations existing be- 
tween the parties, the circumstances surrounding them when the trans- 
action was entered into, and their subséquent conduct in référence to it. 
Clearer and more convincing proof will be required if thèse are calculated 
to excite a just suspicion of the fairness of the transaction. Say the 
courts: 

"Transactions between parties nearly related by afflnity or consanguinity 
are jealously watched in a court of equity, and should be closely scrulinized. 
Whenever such relationship exista, aiid the riglits of credilors are involved, 
eleaier, tuller proof must be given of an adéquate and valuable considération 
and of the good faith of the grantee than viould be required of a stranger." 
Authorities cited supra, and Bump, Fraud. Conv. 54; Lipsaomb v. McClellmi, 
72 Ala. 151; Gordon v. Mcllwaîn, 82 Ala. 251, 2 South. Eep. 671; FoUak v. 
Hearcy, 84 Ala. 259, 4 South, llep. 137. 

There is in this case no déniai of the fact that Bernard Moog was and 
is indebted to the complainants, as is set out in the bill of complaint; 
nor is it denied that sucli indebtedness existed before and at the time lie 
made the conveyances to his half-brother Aaron Moog and to his son-in- 
law Isadore Strauss, whose validity is assailed in the bill. It is shovvn, 
then, that the complainants are creditors who could be hindered or de- 
layed by said conveyances. Thèse undisputed facts place on said Aaron 
Moog and Isadore Strauss the burden of proving a considération for their 
deeds, and not materially disproportionate to the value of the land con- 
veyed to them, and, the conveyances being from the half-brother in the 
one instance and the father-in-law in the other, a clearer and fuUer raeas- 
ure of proof is required than if the transactions had been between Etran- 
gers. The considération attempted to be proved in support of the con- 
veyances in question is not the payment of money to the grantor, but 
the extinguishment of an indebtedness ovving by him as surviving part- 
ner of A. & B. Moog to the grantees. 

Counsel for défendant Aaron Moog contends that, as his answer which 
dénies the allégations of the bill is sworn to, it is évidence, and can only 
be overcome by the testiniony of two witnesses, or that of one witness 
with corroborating circumstances, and that as no such proof has been 
made by complainants the bill must be dismissed as to him, Aaroa 
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Moog is made a défendant by an amendaient to the original bill, and 
the contention is that there is no foot-note to the amendment waiving 
oath to his answer. The original bill, in its foot-note, waived oath as 
to ail défendants, and in the amendment which brought in Aaron Moog, 
instead of a new footnote, the foot-note to the original bill was amended 
by naming hira as one of the défendants, and stating what part of the 
bill he was required to answer. So the amended foot-note covered him, 
and his answer is not évidence, oath thereto having been waived. An 
amendment of a bill, when properly allowed, takes effect as of the filing 
of the original bill, (Jones v. McPhilUps, 82 Ala. 102, 2 South. Rep. 468; 
1 Brick. Dig. p. 705, § 958;) and the foot-note is a part of the bill, and 
any altération in or addition to sueh note after the bill is filed shall be 
treated as an amendment to the bill, (Amended Rules 41, 42, Equity 
Rules of United States Circuit Court.) 

Again, it is contended in argument by counsel for défendants that the 
title to the property conveyed to Aaron Moog, and a part of that con- 
vej^ed to Isadore Strauss by Bernard Moog, as appears from deeds at- 
tached to Strauss' déposition, stood in the narae of A. & B. Moog, and 
some part of it in the name of A. Moog, and that as it does not appear 
from the évidence that the partnership debts of A. & B. Moog hâve 
been paid, such property is not subject to B. Moog's debts, and no in- 
jury, therefore, is shown by complainants; that fraud and injury must 
concur to entitle complainants to relief. It appears that A. & B. Moog 
was a partnership, which was dissolved by the death of A. Moog about 
a year before B. Moog failed in business, and made the conveyances to 
Aaron Moog and Isadore Strauss. The bill is filed to set aside thèse 
conveyances, on the alleged ground that they were made to hinder, delay, 
and defraud his creditors. The answers do not set up any want of title 
in B. Moog, or that there were any partnership debts of A. & B. Moog 
■otherthan those ofsaid Aaron Moog and Isadore Strauss. Can an issue 
be raised in argument that is not presented by the pleadings? There is, 
however, oral proof in the cause that B. Moog acquired the title of A. 
Moog to said property by will. It is true, it is not compétent to prove 
wills in this way, but no objection was made to this oral proof, (testi- 
monyof Isadore Strauss.) But are not Aaron Moog and Isadore Strauss 
estopped from denying or raising any question as to B. Moog's title? It 
is under the deed of B. Moog and wife that they claim to hold the prop- 
erty. It is his title that they hâve. It is his title that complainants 
seek to subject to their debts, and to do so they ask that his convey- 
ances be set aside. If the complainants hâve otherwise made ont their 
case, they are, in my opinion, entitled to condemn, to the satisfaction of 
their debts, whatever of interest or title B. Moog had in the property so 
conveyed. Both conveyances were executed on January 10, 1885. 

The défendants' counsel further contends that "on account of the nat- 
ure of the spécial prayer" of the bill no relief can be granted against 
Isadore Strauss under it; that it is in the alternative and uncertain in 
its terms; and that under the gênerai prayer no relief can be granted, be- 
cause it would be répugnant to and inconsistent with the spécial prayer. 
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The spécial prayer is in thê alternative, but it is, under the allégations 
of the bill, certain in its terms. But if it were so uhcertain that no re- 
lief could be granted under it, I think the prayer for gênerai relief is 
sufBcient to entitle the complainants on the hearing to such relief as the 
facts of the case may require. 1 Brick. Dig. p. 704, § 928. It is true 
that under the gênerai prayer no relief can be granted which is distinct 
from and independent of that specially prayed for, except when the bill 
is tiled in a double aspect. 1 Brick. Dig. p. 704, §§ 938, 939. But it 
is certainly permissible for a complainant to aver in his bill that either 
one or the other of two alternative statements is true. Shields v. Bar- 
row, 17 How. 130-144; Story, Eq. PL § 254; Thomason v. Smithon, 7 
Port. (Ala.) 144; Strange v. Watumi, 11 Ala. 324; Simmons v. Williams, 
27 Ala. 507. The bill in this case containssuch alternative statements. 
The bill charges that the conveyance to Isadore Strauss for the recited 
considération of $3,093 was fictitious and simulated, and was made to 
hinder, delay, and defraud the creditors of B. Moog. It also charges 
that Moog did not owe said sum, or anything near it, and that Strauss 
holds the property as a security for his debt, or for the benefit of Moog, 
having acquired it without considération, and, whichever it may be, 
the spécial prayer is that the conveyance be set aside, and that the prop- 
erty be sold by decree of the court, and out of the proceeds to pay said 
Strauss anything which really may be due him, if anything, and the 
balance to be applied on the debts of complainants; or, if said convey- 
ance be found entirely without considération, but fictitious and simu- 
lated, that the same may be declared fraudulent and void, and the whole 
of the proceeds of said sale may be applied to the debts of complain- 
ants. My opinion is that relief may be granted complainants under 
either the spécial or gênerai prayer. 

1. Has Aaron Moog proved the considération of the deed to hini with. 
that measure of proof which is required in such cases? His witnesses 
are himself, said Bernard Moog, and said Isadore Strauss. Ail of them 
testify that the considération of the deed to him was an indebtedness of 
A. & B. Moog to him of $7,500, with interest from Jauuary 5, 1888, 
which they say was evidenced by a due-bill of $7,500 of that date, and 
which Aaron says he surrend ered to Bernard at the time the deed was 
made to him. There are, however, many inconsistencies and irrecon- 
cilable statements and circumstances connected with Aaron Moog's daim. 
He testities that the money was given to A. & B. Moog from time to 
time, and that he entered an account of the several sums so given them 
in his own ledger up to 1880, and that they were charged to his indi- 
vidual account in his firm (Moog & Weil) books; that they were doing 
a grocery business in Mobile at the time. He says he kept no account 
of moneys he let A. & B. Moog hâve after that time but what he kept 
in a pocket mémorandum book, which he exhibits and offers in évi- 
dence; says he made each of the entries in it at the date he let them 
hâve the several sums of money. The books of Moog & Weil were not 
produced. But the mémorandum book shows thèse entries written in 
pencil, and fresh in appearance, viz. : 



425 00 


1,553 10 


360 69 


184 20 


949 00 


100 00 


125 00 


125 00 


665 19 


975 00 


2,221 57 
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1878. A. & B. Moog. 

Dec. 3. Cash, - - - 

3 - - - 

4. . ... 

4. 

1879. 
Jan. 1. ---..--. 

10. 

10. - - - 

Oct. 25. 

Aug. 4-80. -....-- 

Jan. 5-83. Interest, ..... 

Cash same day, - - ... 

"Total, . - - 7,500 00 

Due-bill for it. 

An addition of the several items of cash asshown by this book, with 
the interestas charged therein, aggregates $7,684.35, and not $7,500, 
and if interest was calculated on each item of cash from the date it is 
claimed to hâve been loaned it would, with the principal, amount to 
more than $8,000. He says he had no arrangement about the interest 
A. & B. Moog were to pay. The deed recites the indebtedness paid 
thereby as a certain due-bill made by the former firm of A. & B. Moog 
on the 5th January, 1883, for $7,600, with interest from date. Aaron 
says he knew B. Moog was sued in a number of cases at the time he got 
the deed. He further testifies that he was in business in Montgomery, 
Ala., and failed therein 1874 or 1875, and settled with his creditors at 
40 cents on the dollar. He again went in business there, and continued 
for about a year; then came to Mobile in 1876, or 1877, and went in 
business with Weil in 1877 or 1878. They had a capital of $3,000 to 
$5,000. Yet he was able to take ont of this business on his individual 
account, according to his statement, in December, 1878, and in January, 
1879, as much as $3,697.59, to loan to A. & B. Moog. It will be ob- 
served that there is but one item of cash charged on his mémorandum 
book subséquent to August, 1880, and that was on January 5, 1883, and 
Aaron says the money came out of his business. Aaron further testi- 
fies that his brother Bernard has had control of the property and rented 
it; that Bernard coUected the rent for him on a part of the property, 
and always turned it over to him and accounted for it; that he knew the 
property was insured, but did not know in what company it was in- 
feured, the amount of insurance, or the amount of premium paid; that 
Bernard paid the expenses and accounted to him for balance of rent. 
He could not say exactly when he received the last rent, or how much 
rent he had received altogether from the property. He never saw the 
notes the tenant gave for the rent. His brother got them, collected 
them, and settled with him. The other property covered by his deed 
was under a prier mortgage to the Mobile Savings Bank, and from this 
he got no rent. It was managed by the bank, and he had nothing to 
do with it. Bernard Moog testifies that he owed Aaron Moog ou Janu- 
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ary 10, 1885, $7,500, due-bill for money borrowed from him by A. & 
B. Moog in 1882 and 1883, as they would need it. He says that the 
conveyances to him and Isadore Strauss "were-niade by A. & B. Moog's 
books. We looked at A. & B. Moog's books." This is ail of his tes- 
timony on that subject. He says, however, that Aaron Moog has never 
got any benefit from the property; that he (Bernard) collected some rent 
at one time. He was hard'up and collected two months' rent, and gave 
it to his son; collected it for Aaron Moog, and Aaron allowed him to use 
it, and he gave it to his son. He says this was the property covered 
by the mortgage to the bank, and that he collected this rent with the 
consent of the bank. He says nothing about the other property in- 
cluded in the deed to Aaron. Isadore Strauss testifies that A. & B. 
Moog owed Aaron Moog $7,500 money, which he deposited with them 
in 1883. He was book-keeper for A. & B. Moog at that time. Hesays 
Aaron bronght the money with him from Montgomery. 

2. Has Isadore Strauss proved the considération of the deed to him by 
that clear and convincing proof required against creditors whose debts 
and rights are established? Bernard Moog testities that the conveyance 
was to pay an indebtedness to Strauss of "thirty-one hundred and some 
odd dollars," which A. & B. Moog owed him and which arose in this 
way: That Strauss was their book-keeper, and got a salary of $150 a 
month, and when'ever he had money he would loan it to A. & B. Moog 
as they would need it; that when he would hâve $100 he would let them 
hâve it and give himself crédit for it; that it appears from A. & B. Moog's 
books of the property he conveyed to Strauss one pièce was a brick house, 
and he believes he gave him two-fifths of this; that Strauss subsequently 
soid and conveyed this house to his (Bernard Moog's) wife ; that she paid 
him mostly in cash, and gave him her note for $530, which she paid 
last summer to her daughter, Strauss' wife. He further testifies that he 
bas managed and controlled the property conveyed to Strauss; that the 
state and county taxes hâve not been paid on it, and the city taxes were 
■only paid by him a short time agô. The house was partially bnrned a 
few months ago, and when he undertook to collect the insuranee money 
a garnishment was levied on it for the city taxes, and he had to pay 
them before he could get any of the money. Isadore Strauss, in his 
answer, saj's that he loaned A. & B. Moog $1,800 in December, 1875; 
that the interest to January 10, 1885, was $1,310, and their indebted- 
ness to him on that day was $3,110, which was the considération ibrthe 
deed of that date; that they owed him about $2,800 for unpaid salary 
for services for several years. But he claims nothing on account of salary 
so due him. In his déposition he says that they owed him $3,114 for 
money loaned, including interest on same; that on December 10, 1875, 
he loaned them $1,810, for which they agreed to pay him 8 per cent, 
interest per annum. This was the only cash loaned them. He testifies 
that A. & B. Moog owe him a small amount for salary, which was not 
settled by the conveyance. He does not exactly remember how much 
they owe him. He further testifies that he brought the money he loaned 
them with him from Montgomery, whence he came in 1875, and at the 
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time he was emplo3'ed by them. He was then 18 years of âge, He says 
he received a salary of $100 a month, and latterly $125 a month; that 
in 1881 he married Bernard Moog's daughter, rented a house at $18 a 
month, and lived economically. Just after said Moog's failure in 1885 
he removed from Mobile to Texas, where he now résides. He testifies 
that Bernard Moog has had charge and control of the property conveyed 
to him; coUected the rents, paid the Insurance and taxes out of the rents, 
and remitted the balance to him. He says the taxes were paid out of 
the rents. He further testifies that he sold the two-fifths interest in the 
brick house to the wife of Bernard Moog for $1,200. The money was 
paid partly in cash and partly in board due lier for his family ; that no 
part of it was on time. Six hundred and twenty dollars was paid cash, 
and the balance was due for board. The books of A. & B. Moog having 
been produced on an order of the court, on examination of such parts 
of them as were introduced in évidence, they show no crédits to Aaron 
Moog of the amounts or dates as testified to by either of the witnesses. 
They do show that at the time thèse witnesses say A. & B. Moog owed 
Aaron Moog a large amount of money the latter's tirm of Moog & Weil 
were borrowing money from A. & B. Moog. So far as the books in évi- 
dence show, Aaron Moog's name appears but once in full on them, and 
that account shows débits and crédits, including both cash and mer- 
chandise. Under date of April 2, 1880, it shows a balance due him of 
$2,606.26. Subséquent to this we find many transactions witb and 
loans to "A. Moog" and to "A. M." But Aaron says he was not the 
man; that there is another A. Moog, who lives in Montgomery, and it 
must hâve been him. The books produced, however, show no such 
transactions either with Aaron Moog or Isadore Strauss as the witnesses 
bave testified to, although B. Moog says the conveyances were made by 
and out of A. & B. Moog's books. It will be observed that Aaron Moog 
claims to bave loaned A. & B. Moog large suins of money at différent 
times during a period of three or four years witiiout any arrangement 
with them about paying interest, and without ever charging any interest 
on such loans until after the expiration of four years from the first loan 
and about two and a half years from the last, when it is claimed a duc- 
bill was given for the amount. But it does not appear from what time 
the interest was calculated, or on what particular sum or sums, or the 
rate charged. It will be observed that at the time he claims to bave 
been lending money to A. & B. Moog the latter were lending money to 
his firm of Moog & Weil, and also to "A. Moog" and to "A. M." (The 
last may bave been the A. Moog at Montgomery.) It will further be 
observed that the évidence as to the time the money was loaned by Aaron 
to A. & B. Moog, and where he got it, and of the circumstances under 
which it was loaned, is inconsistent and conflicting. The same observa- 
tions may be made in regard to the claim of Isadore Strauss. Among 
other things it appears that during the nine years A. & B. Moog had his 
money they never paid him any interest on it, and it does not appear 
that he was ever credited with it on their books, although he says they 
agreed to pay him 8 per cent, interest per annum. 
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There are two material facts in this case on which the witnesses for the 
défense are agreed, namely, that the considération recited in the deeds 
is the true considération for them, and that Bernard Moog has had charge 
and control of the property covered by the deeds ever since their exécu- 
tion. On ail other material points there is a hopeless inconsistency in 
the testimony. The irreconcilable inconsistencies and conflicts which 
appear in the évidence "materially impair the weight of the évidence as 
to the existence and validity of the indebtedness" clairaed by thèse de- 
fendants. As was said by the court in one of the Alabama cases cited : 

"The money may hâve been really loaned; we will not say it was not, but, 
when the connection between the parties and ail the circumstances are con- 
sidered, the honafldes of the considération of the sale should be shown by 
clearer and more convineing proof against creditors whose debts and rights 
are established. " 

The circumstances shown "intensify the équitable rule that in trans- 
actions such as thèse between near relations fuller and more convineing 
proof of considération and good faith must be made than if it had been 
between strangers." 

I think the évidence in this case too unsatisfactory to establish the 
fact of bonafide purchases. The motion to dismiss the bill is denied, 
and a decree will be rendered granting to the complainants the relief they 
pray, — to hâve the conveyances to défendants Aaron Moog and Isadore 
Strauss set aside as fraudulent and void, and to hâve the interest of Ber- 
nard Moog in the property therein described sold for the satis&ction of 
complainants' debts. 

The clerk will take an account and report to the court the amounts 
due the complainants, respectively, with interest computed to the coming 
in of the report. 



Brotjghton V. McGrew. 
(Circuit Court, D. Indiana. June 9, 1889.) 

1. LlBBL KfTD SlANDBE— WOKDS ACTIONABI^B PEU Se. 

In order that a charge of drunkenness may be actionable it is necessary to 
couple it with some business in which drunkenness is a disqualification. 

2. Samb— BUIIDBH OP Phoof. 

In actions for slander the burden of proof is upon the plaintiflE to show that 
the essential words were uttered as averred in the complaint. 

3. Samb— Presumption. 

Plaintiiî need not, in the flrst instance, ofïer proof that the words, if ut- 
tered, were false, but may rely upon the presumption of his good character. 

4. Samb— Maiice. 

Where the words are shown to hâve been uttered without justification mal- 
ice is inferred. 

5. Samb — Phivtlbged Communications. 

Statements made before a meeting of the stockholders of a railroad com- 
pany by a member, attributing drunkenness and incapacity to one of the 
ofiicials, are privileged if made in good faith. 
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6. Samb. 

The fact that attorneys of the company, not stockholders, were présent at 
the meeting, at the requeat of the président and some of the stockholders, 
does not take away the privilège. 

7. Samb. 

But if such words were spoken to the attorneys, or to other persons not 
entitled to hear them, and were not addressed to the stockholders' meeting, 
they are actionable. 

8. Same. 

The question whether the charge was uttered to influence the élection of 
directors is immaterial. 

9. Same — Répétition of Slandek. 

Words repeated to persons who hâve previously heard them under circum- 
stances making them privileged are not actionable. 

10. Same — Damages. 

Compensatory damages only may be assessed unless there is such clear 
want of ground for uttering the words as warrants an inference of ill-will or 
hatred. 

11. Same. 

The circumstances under which the words were spoken, the persons to 
whom spoken, the character of the person making the charge, and the injury 
to the character of the person assailed, together with the elïect upon his busi- 
ness, are the éléments to be considered in assessing damages. 

At Law. Action for slander by Frederick Broughton against William 
McGrew. 

James S. Fraser, Robert C. Bell, and Samuel L. Morris, for plaintiff. 
E. S. Taylor, for défendant. 

Woods, J., (charging jury.) The action is by the plaintiff, Broughton, 
against the défendant, McGrew, for slander. It is charged in substance 
that the plaintifl' was an employé of the Chicago & Atlantic Railroad, as 
gênerai manager and assistant vice-président, and that the défendant, 
intending to injure him in that employment, maliciously uttered of him 
certain slanderous words. Omitting the explanatory phrases in the 
pleadings, and reading directly, it is charged that the défendant said 
of the plaintiff- "He bas been drunk frequently, and you can't expect 
his subordinates to remain sober when he furnishes them such an exam- 
plo." That is one set of words. Another set : "He went over the road 
in his car, and there are people hère who can tell you what condition 
he was in. I think the road-master was with him, but I am not sure. 
He was drunk, and staggered. .He has been drunk in his office, and 
damning the patrons of the road." Thèse are the words charged in 
the first paragraph of the complaint. In the second paragraph of the 
complaint, after reciting the employment of the plaintiff, it is charged 
that the défendant spoke of him thèse words : '' It is generally reported 
that Broughton is under the influence of liquor half his time. I am 
reliably informed that he is unfit to do business." Thèse last words, in 
themselves, contain nothing actionable. They bave significance only in 
connection with the previous words, which are the gist of this paragraph 
of the complairit, nameiy, "that Broughton is under the influence of 
liquor half his time." That is the essence of the charge in this count. 

Now, it is not actionable, or slanderous, in the sensé of the law, to 
v.39F.no,13— 43 
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charge a man generally with being clrunk, or being in the habit oF getting 
drunk, or having been clrunk. In order that such a charge be actionable 
it is necessary to couple it with some business in which drunkenness is 
a disqualification, or tends to constitute incapacity; that is to say, some 
business in respect to which the charge of drunkenness would tend to 
injure the party. 

The burden of proof is upon the plaintifF to make out his case as he 
has alleged it to be. He must show that the défendant spoke of him in 
relation to his employment in the management of the railroad the words, 
or a substantial and essentiâl part of the words, charged, and as charged. 
It is not necessary that the proof shall show that every word in the sen- 
tence was uttered just as averred, but it must be shown that the essentiâl 
words were uttered. The words necessary to convey the meaning alleged 
must be shown to hâve been uttered as charged. It is not enough to 
show that fragmentary parts of sentences or words taken from diiïerent 
sentences uttered by the défendant, if put together, would support the 
allégation. It must appear that the défendant used sentences contain- 
ing substantially the same words as are charged in the complaint. 

It is not necessary that the complainant shall, in the first instance, 
off'er any proof bearing directly on his previous good character, or proof 
that the words, if uttered, were false. He can rely, in the first instance, 
upon the presumption of good character, without ofFering proof on the 
subject. When he has made proof that the words were uttered as charged, 
the jury will présume that thçy were false unless proof to the contrary is 
introduced. While the burden is upon the plaintifF to make out his case 
as charged, with proof, he is helped out in this respect by the presump- 
tion, and is under no necessity to ofFer direct proof upon the subject. 

It is also alleged that the words were maliciously uttered. Malice, 
too, may be presumed without direct proof. If one has uttered slander- 
ous words of another, and the proof shows that they were spoken on an 
unjustifiable occasion, malice may be inferred. Malice does not neces- 
sarily mean actual ill will or hâte. The law présumes a wrongful inten- 
tion where the words are shown to hâve been uttered without justification. 

Now, in défense, the défendant has put upon paper a gênerai déniai 
of the complaint, denying that he uttered the words,' and also two affirm- 
ative défenses, which, however, do not seem to be essentially différent. 
In one it is alleged substantially that on the 3d day of September, 
1885, there was à meeting of the stockholders of the railroad company 
on whose road the plaintifF was employed; that they met for the pur- 
pose of electing directors and for the doing of other business; that the 
président of the company and directors and stockholders were présent, 
ând that the words charged, if uttered at ail, were spoken at that meet- 
ing, and were therefore privileged communications, and not actionable; 
that he had the right at the stockholders' meeting, in the présence of the 
stockholders and board of directors and the président of the road, to 
bring thèse matters to their attention. It is averred that he had been 
informed beforehand in respect to the subject in such way as to creaté 
in his mind a belief, and that in fact he did belle ve, that the plaintiff 
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was in the habit of getting drunk, and had ridden over the road in his 
car in a drunken condition; and tliat, if he did utter the words alleged, 
it was done on that occasion. 

The second affirmative défense contains a further statement to the 
effect that Mr. Jewett, président of the road, was présent, and made in- 
quiries of the défendant in respect to his objections to the management 
of the road, and that what he said was in response to thèse inquiries by 
the président at this meeting of the board of directors, and was therefore 
privileged. 

The question for you first to consider in logical order is, were the 
words uttered as charged, or any set of the words? There are three or 
four différent sentences in the complaint which McGrew is charged with 
having spoken in relation to the plaintiff in connection with his office as 
manager of the raiiroad. Has it been proven to your satisfaction that 
McGrew did utter any one of Ihose sentences substantially in the words 
stated in the complaint? If so, the plaintiff is entitled to recover, unless 
some matter of défense is established. Now, ail questions of fact are for 
the jury, and this question of the utterance of words as inuch as any 
other. So, too, in respect to the credibility of witiiesses, and the weight 
to be given to their testimony. I hâve noticed in fhe progress of the 
argument that counsel bave given you their opinions; hâve told you 
about their acquaintance with the witnesses; and that they knew them 
to be good men or bad men, or the like. Ail this was out of the proper 
line of argument. Counsel hâve no more right in the course of argu- 
ment to speak of things not proven in respect to the character of a wit- 
ness in the case than they hâve to state any other fact not in évidence. 
It is for you to judge, in the light of ail the circumstances, of the force 
of the testimony before you, whetber in dépositions or delivered orally. 
If the witness Avas before you, you bave the benefit of having seen 
what kind of a man he is, and can make your estimate of him accord- 
ingly. I shall not attempt to review the évidence upon the question 
whetber the speaking of any of the words, or any set of the words charged, 
has been sufficiently proven. If the prépondérance of the évidence fairly 
satisfies you that the words were uttered as charged the plaintiff will be 
entitled to your verdict unless the words were privileged; and that leads 
to the inquiry whetber the words, if spoken, were privileged or not. It 
is right under some circumstances to utter words which otherwise would 
be slanderous, the words being privileged by reason of the circumstances 
under which they are uttered. The particular privilège set up in this 
case is that the défendant himself was a stockholder in this raiiroad 
Company; that there was a meeting of stockholders., and that at this 
meeting, if at ail, he uttered the words charged. It appears in the évi- 
dence, without dispute, that the président of the road was présent at the 
meeting and some of the directors at least and a number of attorneys. 
I believe it is shown that two of thèse attorneys were not stockholders. 
Whetber they were in the room at the time the meeting was in progress, 
and whén Mr. McGrew made whatever statements he did make in the 
course of the meeting, is a matter of fact for you. I will say, however, 
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that at such a meeting as that is shown to hâve been, McGrew, or any 
party interestèd in the railroad, had a right — ^it was his privilège — to 
communicate to the président of the road and to the directors and every 
stockholder présent whatever he knew, or had reason to believe, and did 
in fact believe, in respect to the management of the road or the conduct 
of any of its employés; and if Mr. McGrew did use, in that meeting, 
the words charged, or any of them; and if upon information that he had 
received, either from others or by his own observation, or from both 
sources, he believed that the statement which he made was true, — then 
the fact that it was made in that meeting would constitute the communi- 
cation one of privilège, and not actionable. 

The suggestion is made that the présence of parties who were not 
stockholders destroys this privilège. So far as I bave observed, the évi- 
dence does not reveal the présence of any who were not stockholders, ex- 
cept two or three attorneys who hâve been witnesses. The testimony 
shows that thèse gentlemen were présent at the instance and request of 
the officers of the road, — of the président, at least, and possibly of some 
of the directors. There bas been some criticism upon thèse attorneys for 
being présent. I make no comment upon that. It is aside from any- 
thing I need instruct you about, and is left to your own judgment. I 
do say that thèse gentlemen, who were in the employment of the Com- 
pany as attorneys, being thus présent at the request of the président of 
the road, their présence did not take away from Mr. McGrew, or any 
other director présent, the right to make communications of the kind in 
question, diréctly to the board, or to the président or to the stockhold- 
ers assembled there. Their présence in that manner did not aS'ect the 
privilège or right of a stockholder to criticise the management of the 
road or the conduct of employés. 

Something bas been said to the effect that the élection of directors was 
over when the words were spoken, and therefore they could not bave been 
uttered with a view of affecting the élection. The privilège, hovvever, in 
such a case, does not dépend upon the fact that the élection had or had 
not been beld. The président was there, and some of the directors, and 
the privilège might well and properly be exercised after the clioice of the 
new board, in order to indicate what reforms ought to be accomplisbed 
in the management; and it is not material whether or not the défendant 
had tried to get a new board of directors. That fact would not affect 
the right of any officers remaining or coraing in control to make the nec- 
essarv investigation and correction, if there were such evils prevailing as 
stated in the words complained of ; so that the question whether the élec- 
tion had taken place is not material to the détermination of tins question 
of privilège. If the utterance was to the people who had the manage- 
ment of the road, or some of them, and in the présence of others who 
were interestèd in it, and who were called to participate in that meeting, 
it was privileged, no matter to what stage the business had reached. 

But a question arises which is somewhat différent; tbatis, whether the 
meeting had not terminated, and whether the words were uttered to any 
who were not entitled to receive them as privileged communications. It 
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is claimed on bèhalf of the plaintiff, and I believe hîs connsel rest their 
case on that assertion , thatthewords were not uttered in the room where 
the meeting was held, but were spoken outside of the door to attorneys 
and to men who were not members of the board, or interested in the 
board directly. Now, whether the words were uttered outside of the 
door or inside does not détermine necessarily whether they were privi- 
leged or not. There might be a meeting going on where the party would 
hâve the right to utter the words, if he chose to, to those who were inter- 
ested in the subject, and there he might turn aside to some individual 
who was not interested, and utter the words to him without any justifi- 
cation for so doing; so that whether thèse men had passed the door or 
weiu still inside the room bas little to do with the question. If the 
w n-ds were really addressed to an individual or individuals having no 
interest in the subject, and not to the meeting, nor to others who were 
concerned in the management of the road, they might be actionable or 
slanderous. Now, then, were the words uttered in the hall to Judge 
Slick and Mr. Johnson and Mr. Attlebury, and overheard by Mr. Peter- 
son, slanderous? Strictly speaking, the words so uttered would not be 
privileged if then spoken for the first time; but if the same words had 
been uttered in the meeting, or words to the same effect, embodying the 
charge of drunkenness against Mr. Broughton, so that the accusation be- 
came known to ail présent, in a way to be privileged, and then, as the 
parties were leaving the room, there was a répétition of the matter by 
Mr. McGrew to men who were présent and heard the words first uttered, 
I would say that no action ought to be maintained for the répétition of 
the words to t' ^se who had already heard them when it was proper to 
utter them. It was a matter from which it could not be sald any damage 
could resuit, because the parties had already heard it; especially if the 
second utterance occurred in a discussion between the défendant and 
thèse attorneys, who were controverting bis statement made in the meet- 
ing. In determining, therefore, whether or not the utterance of the words 
to thèse attorneys is an actionable or slanderous utterance it is important 
for you to détermine whether substantially the same charge had first 
been made in the meeting, and to the meeting, in a way to be privileged. 
If the charge had not been made to the meeting, and this was a volun- 
tary utterance by the défendant to thèse attorneys, then, in my judg- 
ment, the words ought not to be held privileged, and I so instruct you; 
and you would be entitled to find for the plaintiff on account of what 
was thus voluntarily said to the attorneys, whether donc inside the door 
or outside the door. If the défendant got the attorneys aside, or hap- 
pened to be aside with them, and brought up for the first time the charge 
against Mr. Broughton, it was a slanderous and unjustifiable charge, 
which would support the action; but if it was a mère répétition, growing 
out of a discussion in res[>èctto what he had said in the meeting on the 
same sabject, then I thiiik the privilège ought to be considered as cover- 
ing tho répétition of the words, and so instruct you. 

Many things bave been said, gentlemen, about other questions, — 
whether the road was in good condition; whether McGrew had cause for 



678 FEDEEAL BEPOETEK, Vol. 39. 

seéking a change of management; and whether he was acting in good 
faith in regard to the interegtSi of the road. Much lias been said about 
getting eontrol of the corporation, or organizing it in the interest of a 
schemé. Ail thèse things arç: remotein their bearing. The question 
for you, first and mainly, is whether MoGrew uttered thèse words about 
the plaintifF, and whether he uttered them without justification. He 
claims he did it justifîably in discharge of his duty to the board. The 
mère faet that he uttered them to the board would not necessarily be a 
justification. He must, of course, hâve done it in good faith. If he 
uttered the words to the board, and did not believe them to be true, 
there was for that, of course, no justification. .If you find he did make 
the charge of drunkenness against Broughton ^alleged, did he do it 
in good faith? He has tesfified, and much proof has been introduced 
in respect to the information that he had on, the subject. If he had 
been told by creditable men of facts which fairly led him to believe, 
and entitled him to believe, there was something wrong in Broughton's 
conduct in tins respect, he had the right to bring the matter up, ànd 
you may présume he did it in good faith unless the évidence shows the 
contrary. Of course, if the évidence convinces you that he did not hâve 
good cause to briug it forwardj had not received information that would 
warrant a prudent man in bringing such a charge forward, you will say 
he did not act in good faith, and will notgive him the benefit of the 
privilège to which otherwise he might be entitled. Every presumption 
is in favor of good faith if he had information on thq subject that a rea- 
sonable man might hâve acted upon. 

If you find for the plaintiff, then the question arises, what damages 
will be proper? The action, as I hâve already explained to you, pro- 
ceeds upon the theory that the injury has affected the plaintifi' in his 
business. The mère charge of drunkenness is not an actionable injury, 
and is significant in this case, because the injury that you will consider 
will hâve référence to the effect of the slander upon the complainant's 
business and his business prospects, not upon his character as an indi- 
vidual in a community, because in that respect ail men are affected alike 
by an accusation of drunkenness, and the law does not recognize it as 
good cause for an action except when it affects the man in his business 
or prospects of business, and therefore the jury, in determining the 
amount of damages to be awarded, must revert to that phase of the sub- 
ject. Damages may be compensatory, and they may be vindictive or 
punitive. Punitive or vindictive damages are assessed, if at ail, on the 
ground of public policy, and not on the ground that the plaintiff has 
any right to the money. In order to prevent a répétition of a wrong 
the jury may assess vindictive damages, in the way of punishment, 
which will go to the plaintiff' because assessed in his suit, but not on the 
theory of compensating him, so much as of punishing the wrong-doer. 
Punitive damages, however, are not to be assessed unless the words were 
not only wrongful, but were uttered with actual malice on the part of the 
défendant; so that, unless the évidence shows to you that the défendant 
uttered the words with actual malice, ill will, or hatred towards the 
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plaintiff, or with such clear want of ground for doing it as to warrant an 
inlerence of ill will or hatred, you will assess only compensatory dam- 
ages. Compensatory damages are for the purpose of making whole the 
plaintiff' for the injury done him, for the injury in respect to his busi- 
ness and business prospects that bas actually arisen or is likely to arise, 
from the words uttered in the manner and at the time they were spoken. 
Of course, there is no fixed standard by which such damages can be 
measured. Characters bave no price in the market. The extent of the 
injury must be determined from the évidence. The jury raust exercise 
Sound judgment and discrétion. ' You hâve a right to consider ail the 
circumstances in the case. If the slander was uttered under one set of 
circumstances it might bave greater etfect than if uttered under other 
circumstances, and when uttered to some persons it might do more harni 
than when uttered to others. In tbis case there is some évidence that 
there bad been rumors of thèse things circalating in the community, 
rumors of charges of this kind, before McGrew uttered the words. If 
that is a fact, you hâve a right to take it into considération. A man 
that starts a false report may be beld to greater responsibility than a 
nian who merely repeats or adds to the story. The fact that the défend- 
ant uttered the words on his own authority, or on the authority of oth- 
ers of whom he had heard the reports, may be taken into considér- 
ation. If he said thèse things on his own authority, claiming to 
know them bimself, that would tend to give them greater weight and 
currency than if he professed merely to speak from rumors or informa- 
tion derived from others, indicating the source of his information . The 
character of the défendant himself, his standing in the community, is a 
matter which you may consider in determining the amount of damages. 
A man of high character, of known force and influence in the commu- 
nity, may injure another by talking about bim more than a man of less 
character could do. So, on the other hand, the character of the partj' 
spoken about is a matter that may be taken into considération. If he bas 
a well-establisbed character, that there is less likelihood of the slander 
hurting him, may be considered, whereas, if he was a new man starting 
in the effort to build up a réputation, the same slander might well cause 
moreharm. You will consider the persons to whom the slanders were 
uttered, and the relation they occupied to the parties. Thèse attorneys 
of the road were not in a position, as I bave instructed you, to be treated 
as oSicers of the road, to whom such communications could be made as 
matter of privilège; yet, I think, if Mr. McGrew had gone to the attor- 
nej^s of the road with the accusation against Mr. Brougbton, and urged 
upon them to go to Mr. Jewett wifh the matter, I am not sure but that 
his action might bave been privileged. It would certainly be a strong 
circumstance to rebut malice. Upon the circumstances as stated hère, 
however, wbile I instruct you that if the words charged were uttered to 
thèse attorneys in the first instance, and not as a répétition of what was 
said in the meeting, they were not matters of strict privilège; yet the 
fact that thèse gentlemen were attorneys of this road, and had friendly 
relations to the ofïicers, or to the plaintiff, you may consider in deter- 
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mining how niuch damage ought to be assessed. If thèse three gentle- 
men were the persons to whom thèse words were spoken, you can con- 
sider their. relations to the plaintiff and the likelihood of words spoken 
to them concerning him reaching the public through their agency, and 
to what extent they would be likely to cause him injury. The plain- 
tiff cannot claim damages for acts of his own or for the publicity given 
to the matter by the bringing of this suit, hecause that was brought of 
his own choice. It is for you, if you find for the plaintiff, to say upon 
ail the facts and circumstances in proof what damages you think ought 
to be awarded, whether compensatory, or both compensatory and vin- 
dictive. 



TiLGHMAN V. Week et al. 
{Uireuit Court, 8. D. OUo, W. D. August 30, 1889.) 

1. Practice in Civil Cases— Nuno Peo Tunc Okder. 

An application by respondents for a nunc pro tune order dismissing com- 
plainant's pétition to vacate a decree made in 1878, and for a rehearing, the 
application being based on an alleged action or opinion taken or expressed 
by the circuit judge by whom the pétition was heard in 1884, will be refused 
where there was no final décision or judgment rendered, and no officiai rec- 
ord on whioh to base such an order, and nothing but the recoUeotion of wit- 
nesses as to what the judge said about the case when not presiding in the 
court where the cause was pending, 

2. Bill of Rbvibw — Grouîjds. 

An application for a bill of review will not be granted where no actual 
fraud is set up, and the affldavits on which the application is based show that 
no fraud in fact was practiced in obtaining the decree, and no error of law 
apparent on the face of the decree is either set up or relied on. 

3. Samb — New Matter. 

A change by the suprême court of its rullng on a question of law and fact 
does not constitute such new matter as will sustain a bill of review to vacate 
a decree of the circuit court pronounced before such change was made. 

4. Samb. 

Neither will a bill of review be granted because the case was decided in the ab- 
sence of counsel. vphere the means of knowledge as to the time of hearing was 
within reach of counsel, and no effort was made to deceive him by the oppo- 
site party, though the petitioaer may hâve been misled by the négligence or 
misinformation received from his counsel, or of those to whom the counsel 
had intrusted the business. 

5. Samb— Lâches. 

_ An application for a bill of review, made in 1889, on facts known by peti- 
tioners in 1881, cornes too late, even if the facts constituted a good ground 
for relief. 

In Equity. Application for leave to file bill of review. 
Francis T. Chambers and Perry & Jenny, for plaintiff. 
Harmon, Colston, Gokkinith & Hoadly and Paxton & Warrington, for de- 
fendants. 

JACKSo^^, J. The motions made herein by complainant and respond- 
ents should each be severally denied. 
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1. The motion of respondents for a nunc pro tune order dismissing the 
complainant's application or pétition to vacate the decree herein of April 
9, 1878, and for a rehearing of the cause, based upon the alleged action 
or opinion taken or expressed by the circuit judge at Knox ville, Tenn., 
on the 29th day of July, 1884, when said pétition was heard by him, 
should be refused, because that action or opinion of the circuit judge 
never assumed the form of the final décision or judgment of this court, 
wherein the cause was pending, because there is no officiai record or 
memoranda of this court on which to base or rest the nunc pro tune order 
now applied for, and because it would be contrary to sound policy and 
destructive of that certainty and conclusivenes which should attend ju- 
dicial action to base judgments and decrees upon the recollection of wit- 
nesses as to what the judge of a court may hâve said about a case when 
not presiding in the court where such cause is pending. Judicial ac- 
tion should not rest upon a foundation so unstable and insecure. The 
circuit judge may, undoubtedly, by consent of parties, hear a cause out- 
side of the particular district in which it is pending, but the opinion or 
view he may express on such a hearing does not rise to the dignity or 
assume the force of a judgment of the court wherein the case is pending 
until some officiai notice or communication of the judge's opinion or dé- 
cision is made or transmitted to the proper officer of such court, whose 
duty and functîon it is to enter or préserve some record of ail judicial 
action taken or had therein. A judge's opinion when and while absent 
frora the court over which he présides, in respect to matter or questions 
therein pending for décision, however called forth or expressed, falls 
short of being the judgment of such court. Judicial action is reached 
when the judge's opinion is expi-essed in, or conveyed in some authori- 
tative manner to, the court wherein the controverted matter is pending. 
No judicial action such as will warrant the entry or granting of a nunc 
pro tune order dismissing complainant's pétition is shown in the présent 
case. Furthermore, the paroi testimony leaves some doubt as to what 
were the précise views and opinions of the circuit judge in respect to 
complainant's pétition. Under such circumstances the respondents' 
motion could not be properly allowed. It is accordingiy denied, with 
costs. 

2. The complainant's pétition filed July 27, 1881, to vacate the de- 
cree of April 9, 1878, and for a rehearing of the cause, should now be 
dismissed. This pétition cannot be treated or regarded as an original 
bill in the nature of a bill of review, which lies only for fraud; and such 
fraud, as has beensaid by very eminent judicial authority in an English 
case, must be actual and positive, showing a mala mens, — a meditated 
and intentional contrivance to keep the opposite party and the court in 
ignorance of the real facts of the case, and thus obtain the decree. Patch 
v. Ward, L. R. 3 Ch. 203. No such fraud is set up or relied upon, 
and the affidavits in support of and against the pétition clearly establish 
that no fraud in fact was practiced by respondents or their counsel in 
procuring said decree. Neither can this pétition be treated as a bill of 
'■eview to correct errors of law apparent on the face of said decree of April 
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9, 1878. No error of law apparent on the face of the decree or the record 
îs either set up or relied upon in said pétition. The pétition to vacate 
said decree is filed after the term at which it was rendered, more tban 
two years after the rendition of the decree. It is clear that the court has 
no authority or jurisdiction to set aside or vacate a decree under such 
circumstances and grant a rehearing, except for good cause shown, and 
in the absence of négligence on the part of the petitioners. The matters 
dëliors the record which are relied upon as grounds for vacating the de- 
cree are — First, that there was an agreement or understanding between 
complainant's counsel and counsel for respondents that this suit should 
stand suspended and undisposed of until the suit of Tilglimnn v. Proctor 
(102 U. S. 707) should be decided by the suprême court of the United 
States, and that this understanding was without the knowledge and con- 
sent of complainant and his counsel, disregarded or ignored in taking 
said decree; and, secondly, that the decree of April 9, 1878, sought to 
be vacated, was based upon the décision of the suprême court of the 
tJniled States in case oi Mitchell v. TUghman, 19 Wall. 287, holding the 
complainant's patent to be invalid, and that subsequently, in the case of 
Tilghman r Proctor, the suprême court had changea its ruling on said 
patent, holding the same to be valid, and that the décision in MitcheJl v. 
Tilghman was erroneous, etc. This last décision or holding of the su- 
prême court, it is claimed for petitioner, constitutes new matter in pais oc- 
curring since the decree, and furnished a good ground for sustaining the 
pétition as a bill of review. While the suits against respondents and 
against Proctor and Gamble were founded upon the same patent, it is not 
alleged in the pétition that they had any connection with each other; 
they were separate and independent suits. Their only connection with 
each other rested in and upon the alleged agreement or understanding 
of counsel that Tilghman v. Werh should await the resuit of Tilghman v. 
Proctor, While the décision of the suprême court in MitcheU v. Tilghman 
may hâve been the real ground on which this court based its decree of 
April 9, 1878, that fact does not appear upon the face of the decree, and 
the question is presented whether a change of its ruling or décision by 
the suprême court on a question of law or fact, or upon a mixed ques- 
tion of law and fact, constitutes such new matter as will sustain a bill 
«pf review to vacate decrees of the circuit court pronounced before such 
change was made. We think, upon principle and authority, this prop- 
osition cannot be maintained. The cases cited and relied on by counsel 
for complainant do not, in our opinion, sustain his contention. Such 
a rule would prolong litigation greatly, and render judicial décisions un- 
stable in the highest degree. The weight of authority, as shown in the 
cases cited by counsel for respondents, is against this position of com- 
plainant's counsel. As to the alleged agreement to suspend action in 
this suit until the case of THgkman v. Proctor could or should be decided 
in the suprême court, the évidence introduced in support of and against 
said pétition not only fails to establish such an understanding or agree- 
ment, but tends strongly to show afiirmatively that no such agreement was 
made or concluded between counsel for the respective parties. The cor- 
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respondence between those counsel, commencing with the letter of Judge 
CofRntoMr. GeorgeHarding, ofdate January 23, 1877, and includingthe 
letters of March 25 and 27, 1878, are inconsistent, and irreconcilable with 
the existence of the agreement alleged. If the counsel for complainant 
failed to receive or to be advised of the letters written him by counsel for 
respondents under date of March 30, 1878, and April 3, 1878, it was 
the fault or neglect of those he left in charge of his office and business. 
The letter of March 30, 1878, from CofSn, counsel for respondents, ex- 
pressly declined to stipulate for any postponement of action in or sus- 
pension of this suit, as proposed by Harding, and the letter of April 3, 
1878, notified him as to the day and date when respondents' counsel 
would take action, and move the court to disnaiss complainant's bill. 
The alleged agreement is said to hâve been first made in 1874. Subse- 
quently to that this court granted respondents' application for a rehear- 
ing, and the pétition admits that in 1877 complainant and his counsel 
knew that such rehearing had been granted. It is the duty of litigants 
to be in court, either in person or by attorney, when their cases are 
called, and to see that proper steps are taken for the protection of their 
rights. It is no ground for a bill of review that a case is taken up and 
decided in the absence of counsel. It was so decided in Quartier v. Car- 
ter, 4 Hen. & M. 242, and Wiser v. Blachly, 2 Johns. Ch. 490. The 
means of knowledge as to the steps being taken in the suit were within 
easy reach of complainant and his counsel. No effort was made or de- 
vice resorted to on the part of respondents and their counsel to conceal 
the action of the court, or to keep the other side in ignorance thereof. 
The proposition that complainant may rely for relief upon the négligence 
of or misinformation received from his counsel, or of those to whom such 
counsel bas intrusted the care and attention to his professional business, 
is not Sound, and is not supported by authority. Petitioner bas not in 
and by his pétition shown that proper diligence was exercised to secure 
or préserve his reraedy by appeal, and, aside from the évidence intro- 
duced, it is exceedingly doubtful whether the allégations of his pétition 
are sufficient upon their face to sustain the same or entitle him to the re- 
lief sought. But, for the réasons above stated, his pétition should not be 
granted. It is accordingl'y dismissed, with costs. 

3. The application of complainant, made April 11, 1889, for leave to 
file bill of review herein should be refused. The only new or additional 
matter presented in the bill of review now asked to be filed is the alleged 
connection of respondent Werk with the suit against Proctor and Gamble. 
It is alleged that said Werk and his counsel. Collier, instigated that suit, 
or rather Proctor and Gamble's infringement of complainant's patent and 
the déniai of his rights, and indemnified them in resisting complainant's 
claims. The affidavits of Werk and Collier, the parties implicated in 
said charge, fully met and explained the same, and show that the alléga- 
tion is not well founded. But, aside from that, this connection of Werk 
and Collier with the Proctor and Gamble suit, and the défense thereof, 
was known to complainant as èarly as 1881. It is nowtoo late for him 
to rely upon that alleged faet. He is repelled by his lâches from invok- 



684 FEDEBAL REPORTEE, VOÏ. 39. 

ing any relief on that ground, even if it were otherwise a good ground. 
AU other riiatters set out in the bill of review now sought to be tîled are 
the same as those presented in and by the pétition filed in 1881 , and 
already noticed and disposed of . Leave to file said bill of review is ac- 
cordingly denied, with costs of the motion. 



CoiniEEciAL Nat. Bank v. Armstrong.' 
(Circuit Court, 8. D. Ohio, W. D. August 30, 1889., 

1. Princtpai- akd Agent— Banks and Banktsg— Colleotioss. 

The F. Bank offered to "collect at par" ail paper sent it by complainant, 
"and remit" on specifled dates. " Coraplainant accepted the ofter on a letter- 

head containingtliepriuted'words: "For collection, ;,for crédit, • . " 

AU paper sent imdertbis agreement, was, at the suggestion of the F. Bank, in- 

dorsed, "Pay F Bank for collection , for" complainant. The F. Bank 

thereafter wrote to complainant that " we collect at par, and iaclude in ourre- 
mittances everything coUected to date. " AU paper sent by complainant was 
charged on its books to the F. Bank, "cash items" on transmission, and "time 
items" on their collection by the F. Bank, on whose books like crédit entries 
to complainant were made. While complainant's cashier testifled that in mak- 
ing such charges he understood that the F. Bank became indebted to com- 
plainant, he also stated that it was not intended to transfer the paper to or 
open a deposit account with the F. Bank. Held, that the relation between the 
F. Bank and complainant as to paper sent by the latter was that of principal 
and agent, and not that of créditer and debtor. 

2. Same. 

Such relation also continued as to proceeds ot such paper collecled by the 
F. Bank. 

3. Tkosts— Identification of Trust Funds. 

Complainant can recover on the ground of a trust, from a receiver of the F. 
Bank, whichhas failed, such portion only ot the proceeds of its paper sentto 
the F. Bank as it shows lias pAssedlnto thereceiver's hands eitherin its orig- 
inal or some substitutéd form. 

In Equity. 

Bill by the Commercial National Bank of Pennsylvania against David 
Armstrong, receiver of the Fidelity National Bank, to recover certain 
funds. 

Harmon, Colston, Goldsm.ith& Hoadly, for complainants. 

E. W. Kittredge, Jos. Wilby, and W. B. Burnet^ for défendant. 

Jackson, J. The gênerai object and purpose of the bill in this case 
is the recovery of certain funds, vehich the complainant claims are im- 
pressed with a trust character in its favor, and which it is alleged hâve 
come into the possession of the défendant as the receiver of the Fidelity 
National Bank of Cincinnati. The trust character oi the fund claimed 
isdisputed, and that constitutes the real controverse between the parties 
to the suit. 

The material facts of the case, as established by tue évidence on which 
the questions of law arise, and the right to the relief sought dépends, are 
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the following, viz. : The Fidelity National Bank, desiring to open and 
establish business relations with the complainant, addressed to it, under 
date of Febraary 12, 1887, the following circular letter and propositions; 

"Coml. Nat. Bnk., Philadelphia, Pa. — Gentlemen: Inclosed lierewith 
we harid yen our last statenient, showing us to be the spcond bank in Oliioin 
deposits in the tenth inonth of our existence. We should be pleased to serve 
you, and trust you will find it to your advantage to accept one of the follow- 
ing propositions: 

"Xo. 1. We will collect ail items at par, andallow2|% interest on daily bal- 
ances, calculated monthjy. We will remit any balance you hnve above $2,000 
in New York draft, as you direct, or shipcurrency atyour costfor expressage. 

"Xo. 2. Will collect at par ail points west of Pennsylvania, and remit the 
Ist, llth, and 21st of each month. 

"No. 3. We will collect at par Ohio, Indiana, and Kentucky items, and re- 
mit balances every Monday by draft on New York. We do not charge for 
exchange on propositions No. 1, 2, and 3. 

"No. 4. Will collect Cincinnati items, and remit daily at 40 cents perthou- 
sand, or 20 cents for *500 or less. National banks not in a reserve city can 
count ail they hâve with us as reserve. Your early reply will oblige." 

To this communication the Commercial National Bank replied on Feb- 
ruary 18, 1887, accepting the second of the above propositions. This 
letter of acceptance was written upon one of the priuted letter-hlsads which 
complainant was in the habit of using in ils gênerai business intercourse 
with correspondents, relating to paper received or transmitted for collec- 
tion ; the printed portions of the letter being in the following form: 

"Commercial National Bank of Pennsylvania. 

"Philadelphia, 188 — . 

"To National Bank . 

" Yonrs of inst. is received, with inclosures as stated. 

"RespectfuUy, 



"For Cashier. 
"I inclose for collection, ; for crédit, -." 

Along with this letter of acceptance complainant transmitted certain 
sight drafts or checks to the amount of $2,007.55, indorsed for collection 
for Commercial National Bank, which constituted the first dealings or 
transactions between the two banking associations. Upon the receipt of 
complainant's acceptance of its said second proposition the Fidelity Na- 
tional Bank caused to be prepared and forwarded to the Commercial Na- 
tional Bank a stamp to be used by it in indorsing paper transmitted for 
collection, under and in pursuance of the contract and agreement then 
entered into between the two banks. The impression or indorsement 
made by said stamp was this: 

"Pay Fidelity Natl. Bank of Cincinnati, O., for collection for Commercial 
Natl. Bank of Philadelphia. E. P. Gkaham, Cashier." 

Commencing with its letter of acceptance of said second proposition, 
complainant continued to forward to the Fidelity National Bank, for 
collection, commercial paper, consisting of checks, drafts, and promissory 
notes, payable in the designated territory either at sight or on demand, 
or at a certain time after date or after demand, until June 21, 1887, 
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•when the Fidelity National Bank, having become insolvent, was closed 
by the comptroUer of the currency, and soon thereafter défendant was 
appôinted receiver of its assets, and its charter was forfeited. Upon ail the 
paper which compJainant transmitted to the Fidelity National Bank for 
collection under the contract formed by the acceptance of said second 
proposition, there was placed by the use of the stamp furnished by the 
Fidelity National Bank the above spécial indorsement: 

"Pay Pidelity Natl. Bank of Cincinnati, O., for collection for Commercial 
îfatl. Bank of Philadelphia. E. P. Geaham, Cashier." 

At the date of its failure and suspension, the Fidelitj'^ National Bank 
had not accounted for paper so indorsed and transmitted by complainant 
betweeu the 4th and 20th June, 1887, to the amount of $16,000 or 
$17,000. There is no dispute as to the items making up said amount, 
or as to the fact that each of said items were duly received by said Fidel- 
ity Bank, and hâve, upon each' item or pièce of paper, the spécial in- 
dorsement aforesaid. It was not understood or intended by either the 
transmitting or the receiving bank that the title to the paper sent for- 
ward for collection should pass to or be vested in the Fidelity Bank ; on 
the contrai'y, the agreement and understanding between them contem- 
plated (what was expressed by the proposition made and accepted, and 
the indorsement placed on the paper) that the title to ail such paper 
should be and remain in the complainant, who neither opened or in- 
tended to open any deposit account with the Fidelity National Bank. 
Previous to this spécial arrangement entered into between them, they 
had had no business connection or transactions, and kept no accounts 
with each other. Ail the paper forwarded by complainant between the 
4th and 20th June, the proceeds of which are involved in this contro- 
versy, was transmitted in letters having the printed form of letter-heads, 
as above indicated; and in conformity with the gênerai usage and course 
of business between banks occupying towards each other such relation as 
the contract in question created, or sending and receiving commercial 
paper for collection, a distinction was made between such paper as was 
payable at sight or on demand, and such as was payable at a certain 
day, after date or after demand. The former were designated as "cash 
items," and the latter as "time paper." The course of business between 
the two banks, and the method of keeping their accounts with each 
other, were as foUows: Vy^hen "cash items" were transmitted by com- 
plainant to the Fidelity National Baiik, including thèse embraced in the 
présent controversy, they were entered as of the date of their transmis- 
sion on the foreign cash item book of the former, and from said book 
such entries were posted into the gênerai account of the Fidelity Bank 
on complainant's books, as of such date; and, when such "cash items" 
were received by the Fidelity National Bank, it credited the same on its 
books to the complainant as of the date received, and charged the same 
to its correspondents to whom suéh "cash items" weré sent by it for act- 
ual collection. If such "cash itenis^' werè not paid on présentation, the 
Fidelity National' Bank would charge them back td complainant, and re- 
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tum them, whereupon complainant would crédit the Fidelity Bank with 
the same upon the accpunt which it kept against the latter. When the 
complainant transmitted "time items," or papers including that covered 
by this suit, the same were entered on complainant's foreign collection 
register as of the date of transmission, and were iiot entered upon the 
gênerai account of the Fidelity National Bank, upon the books of the 
Commercial National Bank, until advice was received from said Fidelity 
Bank that such time items had been coUected . The Fidelity National Bank 
neither credited nor remitted complainant such time items until it had re- 
ceived advice from its correspondents of their payment. The books of the 
Fidelity National Bank show to whom it sent ail the paper, both "cash" 
and "time items," for collection, and when the same was coUected by its 
correspondents, with ail or most of whom it had currrent accounts show- 
ing balances in favor of or against said Fidelity Bank from day to day, 
andat the time of its suspension. Up to June4, 1887, the Fidelity Na- 
tional Bank, in pursuance of, and in compliance with, its contract and 
agreement, made remittances with complainant on the Ist, llth, and 
21st of each month of collections made up to the date of each remittance, 
accompanying the same with a statement of the several collections made 
and included in such remittance. Such statements designated and iden- 
tified the separate items of paper which had been coUected. Such 
remittances, together with any and ail such cash items as were not 
paid on présentation, were, by the Fidelity Bank, chargea back against 
the complainant on the books of the former, and were credited to the Fi- 
delity on the books of the complainant. Under date of May 25, 1887, 
the complainant's cashier, E. P. Graham, wrote the cashier of the Fidel- 
ity Bank as folio ws: 

"Deab. Sir: "We do not wish to complain, but would like to understand 
wliy your remittances of May 21st only included items sent you up to May 
14th, and received by you on the 16th. We bave to explain thèse ttiings to 

our depositors, and wish toactintelligently onthesubject. Yours, etc. 

" j» 

To this communication the Fidelity National Bank, through E. L. Har- 
per, vice-président, returned the foUowing reply : 

"Gentlemen: We collect at par, and include in our remittances every- 
thing coUected to date. " 

The complainant made no objection to this construction of its under- 
taking of the Fidelity National Bank, but aequiesced therein, andcontin- 
ued to transmit paper for collection under the contract as thus inter- 
preted, such paper being charged and credited as already stated. 

On the foregoing statement of facts three leading questions are pre- 
sented for considération and détermination: First, what, iindei "heir con- 
tract and course of business, was the relation created between the two 
banks in respect to the commercial paper which complainant sent to the 
Fidelity Bank for collection? Second, what, if any, change or modifica- 
tion of that relation was made or effected as to the proceeds of such pa- 
per after actual collection thereof by the Fidelity National Bank, or its 
correspondents? Aud, third, howfar, or to what extent, can complainant 
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follow and impress upon the proceeds of such paper a trust such as will 
entitle it to a recovery out of funds in the hands of the receiver? 

For the complainant it is insisted that the relation established by the 
contract, and the indorsement placed upon the paper transmitted for 
collection, was only that of principal and agent; that the title to the pa- 
per and to the proceeds thereof never passed to the Fidelity National 
Bank, but remained in itself ; and that the Fidelity National Bank hav- 
ing, as such agent, collected its paper, and failed to account for the pro- 
ceeds, the amount thereof so received constituted a trust fund which 
complainant may rightfully follow, and recover in fuU out of the gênerai 
assets of the Fidelity Bank which hâve or may come into the hands of 
the défendant as the receiver of the same. The défendant controverts 
those propositions, and claims that the agreement and course of dealings 
established between the two banks no other relation than that of créditer 
and debtor; that in respect to sight or demand paper, designated as 
"cash items," which complainant, at tbe date of its transmission, charged 
up to the Fidelity National Bank, and which the latter, on receipt 
thereof, credited to the complainant, such relation of creditor and debtor 
arose when such paper was received by the Fidelity Bank, and credited 
on its books to the complainant; that in respect to paper payable on a 
certain day after date or after demand, called "time paper,'' the creditor 
and debtor relation between them coriimenced upon the actual collection 
of such paper, and when the Fidelity National Bank gave complainant 
crédit for the same. It is further claimed for the défendant that the pro- 
ceeds of ail such paper received and collected were so mingled and blended 
by said Fidelity National Bank with its own funds and crédits as to be 
undistinguishable or incapable of identification, and that for the amount 
of its debtor clairn complainant can only share pro rata with other cred- 
itors of the Fidelity National Bank in the distribution of its assets in de- 
fendant's hands. 

ïhe facts and circumstances specially relied on by counsel for défend- 
ant to support their contention of a creditor and debtor relation between 

the two banks are — First, the printed words, "For collection, ; 

for crédit," found in the letter-heads used by complainant in trans- 
mitting paper to the Fid(!lity Bank; secondly, the act of the parties in 
debiting and crediting the "cash items" at the dates of transmission and 
receipt; and, thirdly, the statement made by complainant's cashier, Mr. 
E. P. Graham, that in thus charging the Fidelity Bank with such "cash 
items" he understood or intended that the latter thereupon became in- 
debted to hisbank. It is true that Mr. Graham in his déposition makes 
such a statement, but his meaning, as subsequently explained, was ob- 
viously that the Fidelity National Bank was chargeable with such items, 
and would, upon the collection thereof, be liable to complainant for the 
same. He hardly meant to be understood that upon his bank's making 
such a charge as paper transmitted, the property in such paper there- 
upon vested in the Fidelity Bank; for in other portions of his testimony 
he clearly states that it was not intended to transfer the paper to the 
eoUecting bank, or to opea any deposit account with it. On the other 



COMMERCIAL NAT. BAlîK V. ARMSTEONG. 689 

hand, the Fidelity National Bank did not understand or so interpret the 
contract as to consider itself absolutely bound to the complainant for ail 
such paper as so much money deposited with il, or that by crediting 
the complainant with the amount thereof it becomes the owner of the 
paper. This is clearly shown in its reply to eomplainant's letter of May 
25, 1887, where it is said: "We collect at par, and include in our re- 
mittances everything coUected to date," (of remittances.) 

This contemporaneous construction placed upon its iindertaking by 
the Fidelity Bank is inconsistent with the idea that an actual, présent 
indebtedness aroseupon its receipt of such paper for the amount thereof, 
so that it thereupon became the owner of the same. The parties in this 
contract made no distinction between "time paper" and "cash items." 
The same indorsement, " Fay Fidelity National Bank of Cincinnati, 

Ohio, for collection, -, for Commercial National Bank of Philadel- 

phia, Pa.," was placed upon both classes of paper alike. In keeping 
their account with each other "cash items" were charged and credited 
before, and " time paper" after, collection. This différence in time of 
making such entries cannot, when considered in connection with the ex- 
press agreement of the parties, operate to split up their contract, so as to 
make one rule for "cash items" and another for "time paper." There 
was no such undorstanding. But, in connection with the mode adopted 
of charging and crediting "cash items" transmitted and received, it is 
said by counsel for défendant that the Fidelity National Bank in some 
instances remitted to complainant on the dates designated before actual 
collection; that "cash items" received, say on the lOth of May, would, 
in some cases, be remitted on the llthof Ma}', before the same was col- 
lected by the Fidelity Bank. If any such instances actually occurred, 
(which does not appear satisfactorily to be the fact,) the act of remitting 
was whoUy gratuitous on the part of the Fidelity Bank, — was not in 
accordance wiiu its own interprétation of its undertaking, and could not 
hâve the effect of annulling or modifying the real contract of the par- 
ties. Nor can the printed words, "For collection, ; for crédit," 

found in letter-heads which complainant generally used in forwarding 
paper to the Fidelity Bank, control the express written contract of the 
two banks. That contract is found in the proposition made by the one 
and accepted by the other. 'Plie offer was to "collect at par ail points 
west of Fennsylvania, niul remit the Ist, llth, and 21stof each month." 
In accepting that proposition complainant did not intend by the use of 

printed letter-heads containing the words, "For collection, ; for 

crédit," to change or modify the offer made by the Fidelity Bank, or to 
suggest a différent arrangement; neither did the Fidelity Bank so under- 
stand eomplainant's letter of acceptance. The printed words, "For 
collection, ; for crédit," cannot now be reverted to for the pur- 
pose of showing a différent contract or arrangement from that embraced 
in the proposition made and accepted. Any such opération and effect 
given to thèse printed words would do manifest violence to the clear in- 
tention of the parties, and violate the well-settled rule that printed 

words, such as, "For collection, ; for crédit," must be con- 

v.39F.no.l3— 44 
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trolled by the written proposition made and accepted, if the latter is in- 
consistent with the former. Ordinarily, when a customer sends com- 
mercial paper to a bank to crédit the proceeda, and such crédit is given 
when the paper is collected, if nothing more appears, the relation thereby 
created between the parties is that of créditer and debtor. The bank 
becomes the custonier's debtor for the amount so credited, subject to 
payment on demand, but is under no duty or obligation to remit. In 
the présent case the arrangement proposed in and by the second propo- 
sition involved the performance by the Fidelity National Bank of two 
agency duties and functions, viz. , the undertaking to collect ail papers 
payable west of Pennsylvania, sent it by complainant, and the obliga- 
tion to remit the proceeds at or upon designated dates. In addition to 
the agency services contemplated, the spécial or restrictive indorsement 
(the forni of which was made and suggested by the Fidelity Bank) placed 
upon the paper transmitted by complainant, would, in and of itself, 
hâve created the relation of principal and agent between the two banks. 
We think this is settled by the rule laid down in White v. Bank, 
102 U. S. 660, 661, and by the décisions of this court in Winteis v. 
Armstrong, 37 Fed. Rep. 508, and Montgomery Nat. Bank v. Armslrong, 
36 Fed. Rep. 59. In the latter case the indoi'sement which the trans- 
mitting bank placed upon the draft forwarded to the Fidelity Bank, was, 
in ail essential particulars, the same as that employed by complainant, 
and this court held that the relation thereby created between the two 
banks was that of principal and agent; and the Montgomery National 
Bank, having traced the proceeds of its paper into the receiver's posses- 
sion, was allowed to recover the same as a trust fund. In the Montgomery 
Bank Case there was, besides the spécial indorsement, a direction, con- 
tained in the letter of transmission, to remit the proceeds of the collec- 
tion, without any spécification as to the time of remitting. Hère the 
dates for making remittances are specified. In the Montgmnery Bank 
Case the law fixed or prescribed "a reasonable time" from date of collec- 
tion in which the remittance by the agent should be made. Hère the 
parties hâve in advance agreed upon and designated the time or times 
for remitting. This différence is insufficient to distinguish the two 
cases. But the question is put beyond ail doubt, if, as we may properly 
do, we read into the restrictive indorsement which complainant placed 
upon ail the paper it transmitted the spécial con tract of the parties, 
made by complainant's acceptance of said second proposition. It would 
then stand thus: "Pay to the Fidelity Natl. Bank for collection for 
Commertial Natl. Bank of Philadelphia, Pa. This paper is to be col- 
lected at par, and the proceeds remitted to the Commercial National 
Bank on either the Ist, llth, or 21st days of the month next after day 
of collection, without exchange." That such an indorsement as this 
would make the receiving bank the agent of the transmitting bank ad- 
niits of little or no debate. The contract of the parties, takea in con- 
nection with the spécial indorsement agreed upon by both, renders it 
clear, both upon principal and authority, that, so far as concerns the 
paper in question, the relation between complainant and the Fidelity 
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National Bank was not that of créditer and debtor, but that of princi- 
pal and agent. 

The next question presentedis, did they occupy any other or différent 
relation to each other as to the proceeds of such paper after actual collec- 
tion thereof by the agent bank or by its subagent? The agency relation 
being established as to the paper, the money received thereon should 
stand upon the same footing, and be held in the same capacity, by the 
collecting bank. The relation of principal and agent as to the proceeds 
of such paper could not be changed to that of créditer and debtor with- 
out the consent or concurrence, express or implied, of both parties. The 
agent certainly could not, by an act of his own, divest himself of his fidu- 
ciary character in respect to the proceeds of paper he had collected as 
agent. His method of keeping his accounts with his principal would 
not terminate his agency relation, or convert hini into a mère debtor, 
without the assent, express or implied, of his principal. In the présent 
case there was no intention, express or fairly to be implied, that the par- 
ties considêred the proceeds of the paper as standing upon a différent 
footing from the paper itself. The accounts which they mutually kept 
of their business were properly principal and agency accounts, as distin- 
guished from créditer and debtor accounts. They were kept in the us- 
ual way banks keep their collection accounts. It was not the under- 
standing of either (certainly not of complainant) that any créditer or 
debtor relation as such was te be credited in respect to the proceeds of 
paper sent eut for collection. The first proposition submitted by the 
Fidelity National Bank perhaps contemplated a créditer and debtor con- 
nection, but the second, third, and fourth upon their face did not. Aside 
from the centract embodied in the accepted proposition, the plain mean- 
ing of the spécial indorsement used is that the Fidelitj^ National Bank 
was to collect the paper and receive the proceeds "for account" of the 
complainant, and such proceeds were to be remitted en certain days 
next after collection. We think it clear that the principal and agency 
relation created as to the paper centinued as to the proceeds thereof. 
Such being the relations of the two banks, the remaining question is hew 
far, or to what extent, can complainant follow and impress upon the 
proceeds of its paper a trust as against the funds in the hands of the de- 
fendant as receiver of the Fidelity National Bank's assets? When an 
agent, or one eccupying a fiduciary position, converts trust property or 
moneys te his own use, or improperly invests the same in other crédits 
or securities, two remédies are open to the principal. He may elect to 
treat such agent as his debtor for the amount, or he may follow his prop- 
erty er funds, se long as the same can be traced and itlentified, until 
they reach a bonajide holder thereof without notice of his right, and im- 
press upon them, either in their original or substituted form, a trust. 
The complainant seeks the latter remedy, and, through its counsel, claims 
that a trust should be established in ite fa ver against ail the assets of the 
Fidelity Bank in the possession of défendant, without imposing upon it 
the duty of tracing its funds into the receiver's hands, because such 
funds, whether actually received by the défendant as receiver or not, 
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have gone to swell the estate or assets pf said Fidelity National Bank. 
Some cases are cited which seem to support this position, but they are 
not Sound in principle, nor in harmony with tlie deeided weight of au- 
thority. In seeking to follow and impress a trust character upon funds 
wliicb an agent hias rnisapplied, it is incunibent upon tbe principal to 
clearly trace such funds into the hands of the party against whom the 
relief is sought; and, so long as the trust fund or property, in either its 
original or substituted form, can be traced and identifled, it niay be fol- 
lowed and recovered by the true owner, provided it has not eome into 
the possession of some bona fide holder for value without notice. This 
right of the principal "only ceases when the raeans of ascertainment 
fails," or when his property or fund has reached a hona fide holder for 
value, and without notice of the trust. 

It is not deemed necessary to reviewthe numerous authorities on this 
question. The ruie is novv well settled by repeated décisions both of the 
state and fédéral courts, which hâve followed and applied the principle 
laid down by Lord Ellexbohougii in Taylor v. Plumer, 3 Maule & S. 
662. The leading cases in this country are hère simply referred to: 
Overseers of the Poor v. Bank, 2 Grat. 544; Whidey v. Foy, 6 Jones, Eq. 
34; ïyio97?/pson V. Perfcms, 8 Mason, 232; Kip v. Bank,lÇi So\\ns.&2>; Van 
Alen V. Bank, 52 N. Y. 1; Bank v. King, 57 Pa. St. 202; Cook v. Tullia, 
18 Wall. 332; ScMder v. Bank, 27 Fed. Rep. 424; Bank v. Insurance 
Co., 104 U. S. 54; Winters v. Ârmstrong, and Montgomery Nat. Bank v. 
Armstrong, heretofore deeided by this court. Those authorities impose 
upon complainant the duty of tracing the funds it seeke, to bave im- 
pressed with a trust character into the defendant's possession, either in 
their original or in some substituted form, and the burden of identifica- 
tion is imposed upon ail owners seeking to follow their property or its 
proceeds. No well-considered case has gone to the extent of holding 
that, when an agent couverts or misappropriates his principal's property 
or funds, and thereafter fails, his gênerai estate will be impressed with 
a trust for the reimbursement of such principal, on the ground that such 
estate has been benefited, and to an equal amount, by the agent's breach 
of duty. Every creditor could rest a like claim to priority of satisfac- 
tion on the same ground. The right of the owner to follow aud recover 
his property rests upon a principle altogether différent. In the présent 
case the complainant, upon the doctrine of the cases cited, can only re- 
cover from the défendant such portions of the proceeds of its paper as it 
can trace into the hands of the recel ver, either in their original or in some 
substituted form. The Fidelity National Bank having débit and crédit 
balances with its numerous subagents or correspondents, who made the 
actual collection of complainant's paper, this court, upon the prelimi- 
nary hearing of the cause, directed a référence to a spécial master to as- 
certain and report vvhat funds derived from complainant's paper had come 
into the defendant's possession as receiver. The spécial master made 
his first report in the premises, which showed that complainant's said 
funds were mostly collected by subagents of the Fidelity Bank; that 
such subagents, having mutuai accounts with the Fidelity National 
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Bank, credited the latter with the amount of such collection, and that 
at the date of the Fidelity Bank 's suspension it had crédit balances with 
some and débit balances with other of such subagents. This still left 
the fact sought to be ascertained in some doubt, and the court thereupon 
directed the spécial master to make an amended and supplemental re- 
port, and show what portion of the paper transmitted by complainant 
to the Fidelity National Bank between the 4th and 20th June, inclusive, 
was collected by correspondents of said Fidelity Bank, and credited to 
the latter, and in what cases the accounts between said Fidelity Bank 
and said correspondents exhibited a continuons balance due the former 
from the latter down to the date of the Fidelity Bank's failure, as large 
or larger than the amount of the proceeds of complainant's said paper so 
collected and credited by said correspondents, respectively, to said Fi- 
delity Bank, and in what instances, and to what amounts, such balances 
so due from said correspondents at the time of the Fidelity Bank's sus- 
pension were subsequently paid over to and received by the défendant. 
The spécial master filed bis amended report on the 27th of May, 1889, 
showing that the défendant had, subséquent to the suspension of the 
Fidelity Brnk, received from said correspondents the proceeds of com- 
plainant's said paper to the amount of $7,209.59. Under the authori- 
ties the complainant could hâve reached and subjected those crédits in 
the hands of said correspondents, which were made up by the proceeds 
of its paper. It can still follow the same in the hands of the défendant, 
to whose possession the funds belonging to complainant are thus clearly 
traced to the extent of 17,209.59. 

Various exceptions are taken to the master's original and amended re- 
ports. They need not be noticed or considered in détail. In the judg- 
ment of the court the findings and conclusions of the spécial master are 
clearly sustained by the évidence, and the exceptions are overruled, and 
said amended report of May 27, 1889, is found to be correct, and is con- 
firmed. A decree will be accordingly entered for complainant, direct- 
ing the défendant to pay over to it or its counsel of record said sum of 
$7,209.59, and such dividend as he may hereafter receive on the sum 
of $1,577.89, collected by the Fifth National Bank of St. Louis on com- 
plainant's said paper, and credited to the Fidelity Bank. Each party 
will pay half the costs herein, including the fee of the spécial master, 
which is fixed by the court at the sum of $150. 
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Martin v. Hodse et. al. 

(Circuit Court, E. D. Arkansas. June, 1888.) 

Dnitèd States — Public Lands — Jubisdiotion. 

Where land bas been sold to thé United States government, and jurisdic- 
tion over the sarae bas been ceded to it by the state législature, reserving the 
right to serve personal process thereon, noprocess issuingout of a state court 
upon a judgment lien to which the land was subject at the tlme of sale can 
atfect tbe title tbereto. 

At Law. Action to recovér land. 

N. M. & 0. B. Rose and /. W. Martin, for plaintiff. 

J. W. Honse, for défendants. 

Beewee, J. This is an action brought to recover possession of the 
south half of block 98, in the city of Little Rock, the same being the 
ground on which is situated the post-office building. Under the prac- 
tice which obtains in this state, exceptions were filed to the deeds and 
other documentary évidence exhibited by plaintiff, and relied on as évi- 
dences of title. One matter only shall I notice, for that is fatal to plain- 
tiff's right to récover. 

On the 15th of May, 1874, one M. W. Benjamin, who had thereto- 
fore been the owner of the property, made a final conveyance to the 
United States. On the 4th of April, 1874, J. W. Martin recovered a 
judgment in the Pulaski circuit court against said Benjamin. Execu- 
tion was issued on that judgment in Maroh, 1875, this property levied 
on and sold to plaintiff. On June 7, 1872, the cdngress of the United 
States passed an act as follows : 

"Be it enacted by the seriate and house of représentatives of the United 
States of America in coligress assemblèd, that the Secrelary of the treasury 
be, and lie is h'ereby, authorized and directed to purchase a site for, and cause 
to be constnicted, a suitable building, with a flre-proof vault extending to 
each story, at the city of Little Eock, in the state of Arkansas, for the accom- 
modation of the United States circuit and district courts, post-office, internai 
revenue, and other government offices, and for this purpose there is hereby 
appropriated eut of any money in thé treasury not otherwise appropriated the 
sum of one hundréd thousand dollars, to be expended under the direction o£ 
the secretary of the treasury, who shall cause proper plans and estimâtes to 
be made, so that no expenditure shall be made or authorized for the f ull com- 
pletion of said building and payment for the site thereof beyond the amount 
herein appropriated; provided, that no part of the sum herein appropriated 
shall be used or expended until a valid title to the site of said building shall 
be vested in the United States, and until the state of Arkansas shall duly re- 
lease and relinquish its jurisdiction over the same, and its right to tax said 
site, and the property which may be thereon, during the time the United 
States shall be or remain the owner thereof. Approved June 7, 1872." 

The législature of Arkansas, on the 21st day of February, 1873, 
passed the following act, to-wit: 

"The state of Arkansas hereby consents to the purchase by the United 
States of a site for public buildings, * * * and hereby cèdes and grant& 
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jurisdictiontothe United States overany lot or lots, parcel, orblockof ground 
within the coiporate limits of the city of Little Rock, net exceeding in area 
three hundred (300) feet square, which shall or may be purchased by the 
United States as a site for a building for the accommodation of the United 
States circuit and district courts, post-oflice, internai revenue, and other gov- 
ernment offices, under the act of congress approved Juue 7, 1872; and the 
said state hereby releases and relinquislies lier right to tax said site, and ail 
improvements which may be thereon, during the time the United States shall 
be and remain the owner thereof : provided, that this grant of jurisdiction 
shall notprevent the exécution of any process of this state, civil or criminal, 
on any person who may be on said premises." 

The efFect of thèse two acts was to vest exclusive jurisdiction over this 
tract of ground in the United States government, and this by virtue of 
section 8, art. 1, of the United States constitution. Now, at the time the 
cession of jurisdiction became operative and final, to-wit, on May 15, 
1874, the government received a good title, as well as exclusive jurisdic- 
tion. True, the property was subject to a judgment lien, and, if the 
property had remained in the territorial jurisdiction of the state of Ar- 
kansas, this judgment lien might hâve ripened, through proceedings in 
the state courts, into a perfect title; but after the cession of jurisdiction 
the power of the Arkansas state courts over the property ceased. No 
process could issue out of any state court to disturb the title or affect the 
property. I do not mean to say that the cession of jurisdiction would 
destroy the lien, but it did compel the enforcement of any rights which 
the judgment créditer had by proceedings in the fédéral courts. The 
réservation as to service of process is as expressed to process which is 
purely personal, and therefore, ex vi termini, excludes process, mesne or 
final, touching propert}»^, real or personal. This seems to be the gên- 
erai consensus of opinion, as expressed in the various cases cited by the 
learned district attorney in his brief. The most authoritative case cited 
by him is that of Railroad Co. v. Lowe, 114 U. S. 525, 5 Sup. Ct. Rep. 
995, from which I make this quotation: 

" When the title is acquired by purchase, by consent of the législatures of 
the States, the fédéral jurisdiction is exclusive of ail state authority. ïhis 
follows from the déclaration of the constitution that congress shall hâve • like 
authority' over such places as it bas over the district which is the seatof gov- 
ernment; that is, the power of ' exclusive législation in ail cases whatsoever.' 
Broader or clearer language could not be used to exclude ail other authority 
than thatot congress; and that no other authority can be exercised overtheiii 
bas been the uniform opinion of fédéral and state tribunals, and of the attor- 
neys gênerai. The réservation which has usually accompanied the consent of 
the states that civil and criminal process of the state courts may be served in 
the places purchased, la not considered as interfering in any respect With the 
supremacy of the United States over them, but is adniitted to prevefit them 
from becoming an asylum for fugitives from justice; and congress, by statute 
passed in 1795, declared that cessions from the states of the jurisdiction of 
places where light-houses, beacons, buoys, or public piers were or might be 
«rected, with such réservations, should be deemed sufflçient for the support 
and érection of such structures, and, if no such réservation had been made, or 
in future cessions for those purposes should be omitted, civil and criminal 
process, issued uiider the authority of the state or of the United States, might 
be served and executed within them. 1 St. 426, c. 40. " 
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Several other cases are noticed by the court in subséquent portions of 
the opinion. In view of the décision of the suprême court in that case, 
further discussion by me would se'^m superfluous. The ôxceptioGs will 
be sustained. 



United States v. Cuddy. 

(District Court, 8. D. California. August 26, 1889.) 

Perjury — Indictmbnt. 

An indictment for perjury which chargea that défendant took an oath be- 
fore Judge R. in the United States district court, in open court, which oath 
wiis administered by the duly-authorized clerk, who had authority to admin- 
ister the oath. in a niatter then pending, that he would tell the truth, and that 
he did willfully and corruptlj' swear to material matter which is set out in the 
indictment, is sufflcient undor Rev. St. U. S. ij 5392, declaring such a person 
swearing to any material matter which he does not believe to be true to be 
guilty of perjury, and section 539S, providing that it shall be sufflcient to set 
forth the substance of the offense charged, and by what court, and before 
whom the oath was taken, with proper averments to falsify the matter wherein 
the perjury is assigned. 

On indictment for perjury. 
A. W. Hutton, U. S. Àtty. 

Ross, J. The question in this case is as to the the sufficieney of the 
indictment, which charges that défendant, at a certain time and place, 
within the jurisdiction of ihis court — 

"After having taken an oath before the Honorable E. M. Ross, judge of said 
court, — which oath was administered to the said Cuddy in open court on aaid 
day by E. H. Owen, the duly-appointed, qualifled, and acting clerk of said 
court, he, the said. Owen, as sucli, being taen and there a person having com- 
pétent authority to administer said oath,-— that in the matter then and there 
pending, entitled 'In the Matter of the Contempt of Thomas J. Cuddy,' he 
would tell the truth, the whole truth, and nothing but the truth, then and 
there willfully, falsely, corruptly, and contrary to such oath, did state certain 
material matter in his testimony then and there addueed, in open court as afore- 
said, at the time and in the manner aforesaid, being in words and substance 
as follows, to-wit: 'Ididn't knowthat Mr. McGarvin, or any otlier gentleman 
in particular, would becalled on this occasion. (Meaning the trial of the case 
of tlie United States vs. W. More Young, which was a criminal cause pend- 
ing against the said Young in the said court, and set for trial for February 
12, 188^.) I never dreamed that he was to be a juryman, and don't now. 
(Meaning a juror in the cause last-above named.) I didn't know Mr. Mc- 
Garvin was a juror. Didn't know anything about it. Didn't give the mat- 
ter a thought. (Meaning tliac lie, the said Cuddy, didn't know that the said 
McUarvin was a petit, to-wit, a term-trial, juror In said court at the time and 
fit the place flrst above named.) I had no idea that Mr. McGarvin was one of 
them at this time. I didn't know anything about it,' (Meaning, by the words 
'one of them,' one ot the term-trial jurors duly impaneled and sworn in the 
said court, as aforesaid.) Whereas, in truth and in fact, the said Thomas J. 
Cuddy did know that the said Robert McGarvin was a petit, to-wit, a term- 
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trial, juror duly impaneled and sworn in said court, at ail the tinies herein- 
before recited; and so the jurors aforesaid, upon their oath aforesaid, do say 
tbat the said Thomas J. Ciiddy, on the said 13th day of February, in the year 
of our Lord one thousand eight hundred and eighty-nine, in the said city of 
Los Angeles, county and state and district aforesaid, in the United States 
district court within and for the district of California, in open court as afore- 
said, before the said E. H. Owen, being then and there a compétent person to 
adniiiiister said oath, the laws of the United States authorizing said oath to be 
administered in said matter, by the said Thomas J. Cuddy'aown actand con- 
sent, in manner and form as aforesaid, did commit willful _and corrupt per- 
iury." 

The United States statuts defining perjury is as follows: 

"Every person who, having taken an oath before a compétent tribunal, 
offlcer, or person, in any case in which a law of the United States authorizes 
an oath to be administered, that he will testify , déclare, dépose, or certify truly, 
or that any written testimony, déclaration, déposition, or certiflcate by him 
subscribed is true, willfully and oontrary to suchoath states or subscribes any 
material matter which he does not. believe to be true, is guilty of perjury, and 
shall be punished" in a prescribed way. Rev. St. § 5392. 

And section 5396 of the Revised Statutes provides that — 

"In every presentment or indictment prosecuted against any person for 
perjury, it shall be sutBcient to set forth the substance of the offense charged 
upon the défendant, and by what court, and before whom the oath was 
taken, averring sueh court or person to hâve compétent authorlty to admin- 
ister the same, together with the proper averment to falsify the matter wherein 
the perjury is assigned, withoutsetting forth the bill, answer, information, in- 
dictment, déclaration, or any part of any record or proceeding, either in law 
or equity, or any affidavit, déposition, or certiflcate, other than as hereinbefore 
stated, and withont setting forth the commission or authority of the court or 
person before whom the perjury was committed." 

The last section is in substance the same as the enactment of 23 Geo. 
II. c. 11, which was designed to do away with the needless prolixity 
and précision required by the statute of 5 EJiz. c. 9, which oftentimes 
resulted in the escape of those guilty of the crime of perjury. The aver- 
ments in a case of this character are, as said by Mr. Bishop, necessarily 
of two classes, — those which disclose a foundation for the commission of 
the offense commonly called inducement, and those wîiich charge the 
offense itself. The latter, being that whereof the défendant is accused, 
must be direct and spécifie; but the former may be charged in gênerai 
terms. 2 Bish. Crim. Proc. § 901 et seq. But, while the matter of in- 
ducement may be generally stated, the allégations respecting it must be 
sufïicient to show that the oath was taken before a compétent tribunal, 
oflficer, or person, and in a case in which the laws of the United States 
authorizes the oath to be taken. Where, as in the présent case, the false 
swearing is alleged to hâve been committed in a matter or proceeding in 
open court, the allégations must be sufHcient to show that the matter or 
proceeding was one in which the court was compétent to act. To hold 
otherwise would be to hold that false swearing, in a matter or proceeding 
of which the court had no jurisdiction, constitutes perjury, which cannot 
be affirmed, 2 Bish. Crim. Law, § 1020; 2 VVhart. Crim. Law, § 1288 
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et seq^; 2 Bish. Criin. Proc. §§ 905, 910, and numerôus cases cited in the 
note tothe case of State v. Shupe, 85 Amer Dec. 485. 

Now, looking at the indictmeut, it is seen that it charges that at a cer- 
tain narned time and place, within the jurisdiction of this court, the de- 
fendant took an oath in the United States district court — which oath was 
admiiiistered to him in open court by E. H. Owen, the duly-appointed, 
oualified, and acting clerk of said court, and who was then possessed of 
compétent authority to administer it — that in the matter then pending in 
said court entitled "In the Matter of the Contera pt of Thomas J. Cuddy,'' 
he would tell the truth, the whole truth, and nothing but the truth, then 
and there willfully, falsely, corruptly, and contrary to such oath, did 
state certain material matter in his testimony then and there adduced, 
which is specifically set out in the indictment. The materiality of the 
testimony is sufBciently alleged, and the allégation falsifjàng the alleged 
material matter is also sufBicient. I see no force in the suggestion that 
there is no allégation that défendant swore falsely to a material mat- 
ter which he did not believe to be true. Tlie allégation is that he will- 
fully and corruptly swore to material matter which he kuew to be false. 
He could not believe to be true that which he knew to be false. If there 
was nothing further in the indictment to show that the matter in which 
the alleged false swearing was committed, was one of which the court 
had jurisdiction, than the allégation that the alleged false testimony was 
given in a matter then pending in the district court, entitled "In the 
Matter of the Contempt of Thomas J.Cuddy," I would beinclined tothink 
the indictment fatally defectiv^e; but the indictment does further aver 
that the laws of the United States authorized said oath to be adminis- 
tered in said matter. Since ail of this, as has been seen, is matter of 
inducoment, and may be stated generally, and since the court must bave 
jurisdiction over a matter peiuiing therein in which the laws of the 
United States authorizes an oath to be administered, I am of opinion 
that the indictment does sufïiciently show that the Court had jurisdiction 
of the matter in which the iDcrjury is alleged to hâve been committed. 
Demurrer overruled. 



Sun Vapor Street Light Co. v. City of Cedar Rapids. 

(Circuit Court, iV". i>. lowa, S. D. August 33, 1889.) 

Infbingement of Patents for Inventions — Pleadino. 

ComplainMiu alleged that it was the owner of certain letters patent for im- 
provements in snpplyins etreet lamps with oil, and that défendant city, in 
violation of thèse patents, was using street lamps with thèse improveménts, 
and asked an injiinction and accounting. Défendant in Its anawer, among 
other malters, set out an aereement with a third party to furnish the lamps. 
and to light aud extinguisti the saine, for a flxed sum. Held. that this portioa 
of the answer was pertinent to the issue, and, t,hoi:gh it might not constitute 
a bar, should be considered in determining the relief to be granted. 

In Equity. Bill to restrain iiifringement of letters patent. 
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Charles R. MiUer, for complainant. 
7. N. Whittam, for défendant. 

Shiras, J. The bill filed in this cause charges that the complainant 
corporation is the owner, by assignment, of letters patent No. 222,856, 
issued to Henry S. Belden for an improvement in the "method and 
means of supplying street lamps with oil," and of letters patent No. 
286,211, issued to Alfred L. Mack for an improvement in a "réservoir 
for burning iiuids;" that the défendant corporation, in violation of com- 
plainant's rights, and in infringement of said letters patent, has caused 
to be made, and has in use upon the streets of said city of Cedar Rap- 
ids, a number of street lamps which in their construction embrace the 
improvements secured by Said letters patent; that the défendant has been 
and is making, by the use of such lamps, large gains and profits, for 
"which an accounting is prayed. 

In the answer filed the défendant sets forth that there is in use upon 
its streets 17.^ gasoline lamps; that thèse lamps, and the posts upon 
which the lamps are placed, are owned by the Western Street Light 
Company; that by a written con^ract, set forth in full, between said de- 
fendant and said Western Street Light Company, the latter agrées to 
furnish said lamps and posts, to keep the same in good order, and to 
light and extinguish the same, for a certain sum per lamp, payable an- 
nually by the défendant. To so much of the answer as sets forth the 
agreement with the Western Street Light Company complainant excepts, 
upon the ground that the facts thus set forth do not meet lie charge of 
infringement in the bill; that, if the lamps furnished under this written 
contract do in fact infringe upon the patents owned by complainants, 
the défendant is a participant in the wrong, and cannot évade responsi- 
bility for its acte by showing that the lamps are owned and furnished by 
iinother party. 

Granting this to be true, still it does not foUow that the exceptions 
should be sustained. The bill charges that the défendant has caused to 
be made, and is using upon its streets, a large number of lamps which 
infringe upon the patents owned by complainant, and that it is making 
large profits therefrom, of which discovery is prayed. In response to 
this demand the answer sets forth the facts touching the agreement with 
the Western Light Company, the ownership of the posts and lamps, 
and the priée paid for the use thereof. In other words, discovery is 
made of the relation of the city to the lamps, of theinterest of the city 
therein, and the price paid therefor. Thèse are matters pertinent to the 
issues, and which must be considered in determining the relief to be 
granted, in case a decree goes for complainant. The fact that they may 
not constitute a bar to complainant's right of recovery does not render 
them immaterial, and they are properly set forth in the answer in re- 
sponse to complainant's demand for a discovery of the use mac a by de- 
fendant of lamps infringi.ng upon the patents declared on, and of the 
profits derived therefrom. Exceptions are overruled. 
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Ball & Socket Fastenee Co. v. Keaetzëe. 
(Circuit Court, D. Massachusetts September 18, 1889.). 

1. Patents fob Inventioîts — Iiîpringembnt — Glove-Fastenbbs. 

In letters patent No. 325,868, issued Septpmber 8, 1885, to Albert G. Mead 
for a metallic glove-fastener, the button-hole member of the device consists 
of "a liollèw socket in combination with a rivet and button-liêad, whereby it 
is centraDy attached to tbe fabric, "the spring action being secured in the 
expansive socliet, The button-head and socliet features were known in the 
art, prior to the patent. Heid, that guch invention waa confined to the form 
of the socket combined with an imperforated button-head, and was net in- 
fringed by letters patent issued to Edwin J. Kraetzer, the button-hole member 
of whose device consists of a socket with a tiibular extension passing through 
the fabric and attached on the other side With a button-head, and a spring in 
the form of a Split wire, capable of expansion and resting loosely in such 
socket. 

3. Same — Construction. 

A patent caanot be held to embrace a device which was net mentioned by 
the patentée as a part of his invention, and which is not clearly shown to be 
a novelty and a substantial improvement. 

In Equity. Bill for infringement of patents. 
T. W. Clàrke and F. P. Fish, for complainant. 
J. R. Bennett and W. B. H. Dowse, for défendant. 

CoLT, J. This bill, as originally filed, alleged that the défendant m- 
fringed six letters patent. Five of thèse patents were granted to William 
S. Richardson, andnumbered, respectively, 260,050, 300,608, 300,609, 
300,510, 325,699, and one to Albert G. Mead, September 8, 1885, and 
numbered 325,688. Subsequently the complainant discontinued his snit 
as toRichardson's patents Nos. 260,050 and 325,699. The déviées shown 
in thèse patents relate to metallic glove-fasteners, the gênerai features of 
which consist in a button member attached to one flap of the garment, and 
a résilient button-hole member attached to the other flap. The defend- 
ant's fastener is called the " Kraetzer Fastener," and is made under certain 
patents issued to him. In the présent suit we are only concerned with the 
button-hole member of the fastener. The spring which engages the bu tton 
member of the Kraetzer fastener is a ring of wire split on one side so as 
to be capable of expansion. This spring ring is held loosely in a cham- 
ber composed of two pièces of métal, nnited around their edges, one of 
which has a tubular extension which passes through the fabric, and is 
engaged with the cap or button-head on the other side of the fabric. The 
spring chamber is on the under side of the fabric and the button-head or 
cap on the upper side, and the two are fastened together so as to hold 
the fabric between them by the upsetting of the tubular neckof the spring 
chamber on the upper side of the central opening of the cap. It is con- 
tended that when the spring action of the button-hole member is the 
socket itself, it is easily impaired, whereas the spring ring of the Kraetzer 
fastener rests loosely in the chamber, and that this enables it 1o be made 
of the best elastic material. I do not find the Kraetzer device in any of 
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the Ëichardson patents relied upon by the complainant. Indeed, from 
the admission of complainant's counsel, it raay be said that tbe only 
serions question in this case relates to the Mead patent. It is strongly 
urged that the Kraetzer fastener infringes claims 6 and 7 of the Mead 
patent, which are as follows: 

"(6) A member of a fastening device consisting of a hollow socket in com- 
bination with a rivet and button-head, whereby it is centrally attaulied to tlie 
fabric, substantially as set forth. (7) A member of a fastening device com- 
posed of a hollow soclfet, D, central!}' attaclied to an eyelet, l, the latter rest- 
ing upon and veitbin an annular dépression, g, forraed in a concave collet or 
disk, E, substantially for purposes herein set forth." 

In his specitication Mead says: 

"I consider my présent invention embraces, first, the method of centrally 
securing the socket portion of the fastening to the article, whereby the open 
part or socket of said member is disposed upon the under side of the flap and 
secured by a rivet extending through the fabric. Thus, in permanently secur- 
ing it to the latter, a suitable button-head or cap is employed upon the upper 
surface of the flap, and can be so formed and constructed as to form a button 
finish, a resuit much desired, since it gives the article an appearance exactly 
similar to an ordinary button, wliich is the most neat and tasty finish that 
can be employed in tl)e class of articles of apparel to which such fastenings are 
usually attached; but, further, the whoie device is thereby eoncealed and pre- 
vented from becoming caught and broken." 

The socket of Mead is composed of a cup-shaped washer with curved 
wings. It is applied to the interior of the glove-flap, and it is secured 
to the exterior washer or button-head by a central rivet passing through 
a hole in the glove-flap. I do not understand that it is contended that 
either the cap or cup-shaped socket of Mead is new, or that an elastic 
niouth situated upon the under side of the flap, and secured by a button- 
head at the other side of the flap, was not known in the art prior to the 
Mead patent. The invention of Mead, it seems to me, must be limited 
to his form of socket combined with an imperforated button-head. The 
Kraetzer device does not contain the Mead socket, and therefore does not 
infringe the Mead patent. 

The complainant seeks to extend what appears to me to be the legiti- 
mate scope of the Mead patent upon the theory that the spring-mouthed 
socket of Mead presses the leather upward into the button, and squeezes 
the leather against the inner surface of the button; that this feature, in 
connection with the fact that the hole in the flap need not be any larger 
than the diameter of the rivet, introduces an important élément of strength 
which is found for the first tinie in the Mead device. There are several 
reasons why this theory does not impress me with the importance with 
which it does the complainant. In the first place, I am not satisfied 
upon the évidence that there is any great advantage in pressing the fabric 
up into the button head; in the second place, I think this leature was 
présent in the prior Dowler English patent, although it is not exhibited 
in the drawings; and, thirdly, Mead himself does not seem to consider 
this feature of sufiicient conséquence to claim it as a part of his invention. 
Before the court should give such a broad construction to the Mead patent 
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as to include something not mentioned by the patentée as a part of his in- 
vention it should certainly clearly appear that the improvement was a 
substantial one, and that it is not found in any prier device. In this 
case I do not think the complainant has made out the charge of infringe- 
ment, and it foUows that the bill should be dismissed. Bill dismissed. 



SiMONDS CouNTER Machinery Co. V. Knox et al. 
(Circuit Court, D. Massachuseiis. August 31, 1889.) 

1. JUDGMEIÎT— Rbs ADJUDICATA. 

In a third suit on letters patent, which hâve been asswled as invalid on 
accoiint of prior public use, and hâve been twice sustained by the courts, 
the former décision will be followed where no new facts of a controUing 
character are introduced. 

2. Patbsts for Inventions— Infringement. 

Letters patent iSTo. 147,388, dated February 10, 1874. and granted to Simonds 
and Emerj' for improvements in machinery for moulding counters for boots 
and shoes, claimed a combination of a divided mould and cams, which 
moulded the heel-counter by a pressure nearly at right angles to the surface 
of the leather. Held infringed by a machine made under a patent granted 
November 6, 1888, to G. A. Knox, by which the counter is pressed into shape 
by pressure nearly at right angles, by aspring-mould which is not divided, but 
is substantially the same as that of Simonds and Bmery. 

In Equity. Bill to enjoin infringement of patent. 

W. A. Macleod, for complainant. 

Livermore, Fish & Richardson, for défendants. 

CoLT, J. This suit is brought on letters patent No. 147,288, dated 
Pebruary 10, 1874, granted to Simonds and Emery for improvements 
in machinery for moulding counters for boots and shoes. The présent 
hearing was upon motion for a preliminary injunction. The patent has 
been twice passed upon by the circuit court. In the suit of Emery v. 
(hvanagh, 17 Fed. Rep. 242, 27 Fed. Rep. 511, Judge Shipman held 
that the patent was valid. The main ground of attack in that case was 
public use for more than two years prior to the application for a patent, 
and the court, upon examination of the évidence, found that the prior 
use of the machine was expérimental. Subsequently suit was brought 
in this circuit by the présent complainant against Lewis B. Russell, rais- 
ing the same issues as in the Cavanagh Case, and Judge Lowell, after 
hearing the arguments of counsel, and upon considération of the case, 
granted an injunction nisi. In the présent case, and for the third lime, 
it is sought to invalida te this patent on the same ground of prior public 
use. The question raised under this issue is one of fact, and consô- 
quently the évidence is confiicting; and, where the circuit court has 
twice found for the patentées on this issue, the court should hesitate to 
reverse such finding, unless upon new évidence of a décisive and con- 
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troUing character. The évidence before the court in the prior suits is 
made a part of the présent record, and, while the défendants hâve called 
several additional witnesses to this point, still, taking the évidence as a 
whole, it is substantially the same as in the other suits; at least no new 
facts of a controlling character hâve been brought forward by the défend- 
ants. I shall therefore foUow the prior décisions of the court, and hold 
the patent valid. 

It is suggested by défendants' counsel, in a careful review of the au- 
thorities, that the law on the question of what constitutes "public use" 
has been modified by the suprême court in the récent case o{ Sinilh & 
Griggs Manufg Co. v. Sprague, 123 U. S. 249, 8 Sup. Ct. Rep. 122, and 
that under the rule there laid down the patent in suit is shown to be in- 
valid. I do not understand, however, that the Smith & Griggs Case 
changed the doctrine of the law with référence to prior public use, or 
that it is in conflict with the former décisions of the same court on this 
point. 

The second and remaining défense is non-infringement. Simonds and 
Emery appear to bave been the first persons to set a heel-counter or stif- 
fener for boots and shoes firmly into shape. In prior devices the mould- 
ing pressure at the open ends of the counter was exerted by the female 
die sliding along the leather. . Simonds and Emery were the first to 
mould this part of the counter by a pressure nearly at right angles to the 
surface of the leather, by means of a divided die whose open ends ap- 
proach each other and set the leather into the proper shape. The al- 
leged infringing machine is made under a patent granted to George A. 
Knox, November 6, 1888. In this machine there is a spring-mould so 
formed that its open ends approach each other by means of cams, and com- 
press the counter at nearly right angles to its surface. The Knox spring- 
mould is not divided, but in structure and opération it seems to me sub- 
stantially the same, or the équivalent, of the Simonds and Emery, with 
the exception of the flange-turning device which is found in the latter. 
In the Knox machine tbe turning of the flange of the counter is per- 
formed by other mechanism. I am of opinion that there is found in the 
Knox machine the combinations described in claims 1 and 4 of the Si- 
monds and Emery patent. Thèse claims are as foUows; 

"(1) The combination of the divided mould, i, i, and form, n, substantially 
as described and siiown. " 

"(4) In combination with mould, i, i, the cams, a' , a', substantially as de- 
scribed and shown." 

In view of the advance made in the art by Simonds and Emery, and 
of prior adjudications, thèse claims should receive a fairly libéral con- 
struction. The prior patents upon machines for making horseshoes do 
not, I think, anticipate this invention. Motion granted. 



704 FEDEBAL EEPOKÏER, VOl. 39. 

Prince Steam-Shipping Co. v. Lehman et aV 

(District Court, S. D. New York. September 4, 1889.) 

1. Shipping — Cr astbk-Pakty — Public Polict. 

A stipulation in a cl arter-party that "ail disputes * * » arising on this 
charter-paKj, or on bills of lading signed thereunder, shall be settled at port 
of discharge only, " is contrary to public policy, and void. 
3. Admibalty — PijBadino. 

A hearing on an exception to a libel must be determined on the pleadings, 
and an affidavit on bebalf of respondents cannot be considered. 

ïn Admiralty. On exceptions to libel. 
Butl-er, StUlman & Hubbard, for libelant. 
R. D. Benedict, for respondenta. 

Bbnedict, J. This case cornes before the court upon an exception to 
the libel. The suit is brought in personam against the respondents upon 
a charter-party, to recover freight money. A copy of the charter-party 
is annexed to the libel. The respondents served a gênerai notice of ap- 
pearance, and then excepted to the libel. The exception raises but one 
question, and that is whether this court bas jurisdiction to entertain the 
action in view of a provision in the charter-party, set forth in the libel, 
which is as foUows: 

"It is further agreed that ail disputes, if any, whether arising before or 
after shipment of cargo, and whether arising on this charter-party or on bills 
of lading signed thereunder, shall be settled at port of discharge only." 

The libel shows Philadelphia to be the port of discharge. 

The provision in the charter-party, upon which the respondents rely, 
is in légal effect an agreenient ousting the jurisdiction of ail courts, ex- 
cept those in the port of Philadelphia. Such agreements hâve repeat- 
edly been held to be against public policy, and void. The provision 
being void, it makes no différence which party seeks to take advantage 
of it; being void, it is of no avail to either party. The exceptions 
must therefore be overruled. 

An affidavit submitted on behalf of the respondents cannot be re- 
garded. This is not the hearing of a motion to décline jurisdiction, ad- 
dressed to the discrétion of the court, but the hearing of an exception 
to the libel, and must be decided on the pleadings. Moreover, a mo- 
tion to décline jurisdiction, addressed to the discrétion of the court, 
based upon such a stipulation, could not prevail. 

'Reported by Edward G. Benedict, JbiSq^., of the New York bar. 
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Sexton V. Seelye et al. 

{Circuit Court, B. B. Missouri, E. B. September 35, 1889.) 

Removal op Causes — Separablb Conteovebsy. 

A pétition showed that plaintifï was the owner of certain bonds, of which 
the défendant S. had wrongfully obtained possession; that S. had recovered 
a judgment for their amount, and collected a portion of it; he assigned it to 
C, wiio obtained a judgment for the amount still unpaid, with an ordercharg- 
ing it on certain lands; that the assignment from 8. to C. was made with the 
intent to defraud the creditors of S., and that C. recovered the judgment in 
trust for S.; and praj'ed that the title of the second judgment mightbe divested 
ont of S. and C. and vested in plaintifï, and for an accounting for the sums 
collected on the two judgments. IMd. that the pétition disclosed but a sin- 
gle cause of action against both défendants, and that the cause was not re- 
movable on the ground of a separable controversy. 

On Motion to Kemand. 

Lee & Ellis, for complainant. 

George H. Shields and Eleneious Smith, for défendants. 

Thayeb, J. This case was renioved from the state court by défend- 
ant Chouteau, on the ground that as between himself and Sexton, the 
plaintiff, there is a separate controversy which is whoUy between citi- 
zens of différent states, and there is a motion by plaintiff to remand. 
It is settled by repeated adjudications of the suprême court that a right 
to remove a cause on the ground of a separable controversy therein only 
exists in that class of cases where the coniplaint discloses two or more 
separate causes of action; that the right of removal is to be tested by the 
case made by the plaintiff in his complaint, and, if that discloses only 
a single indivisible cause of action, the suit is not removable. Telegraph 
Co. V. Brown, 32 Fed. Rep. 338, and cases cited. It bas also been held 
that separate défenses interposed by différent défendants to a bill or pé- 
tition, disclosing but a single cause of action, do not create separable con- 
troversies, withinthe meaning of the removal act; and that, when several 
défendants are sued jointly on a cause of action, — that is, either joint or 
several at the élection of the pleader, — one of the défendants so sued can- 
not elect to treat the cause of action as severable as to him and remove it 
to the fédéral court. Pirie v. Tmdt, 116 U. S. 41, 5 Sup. Ct. Rep. 
1034, 1161; Sloane v. Andersm, 117 U. S. 275, 6 Sup. Ct. Rep. 730; 
Railroad Co. v. Me, 114 U. S. 52, 5 Sup. Ct. Rep. 735. 

It is sufficient to say that the proposition so often decided by the su- 
prême court, that a case must disclose two or more separable controver- 
sies to warrant its removal to the fédéral court on the ground on which 
this removal was taken, of necessity compel? us to remand this case to 
the state court. The pétition in the case shows that Sexton, the plain- 
tiff, at one time was the owner of certain bonds, and being such owner 
that défendant Seelye wrongfully came into possession of the same and 
brought suit thereon in his own name, and obtained judgment in such 
suit on May 16, 1880, for a large amount, which judgment he, on the 
v.39p.no.l4— 45 
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same day, assigned to his co-defendant Chouteau; that Chouteau, after 
coUecting about $100,000 on the judgment, brought a second suit to en- 
force the payment of the residue pf the judgment (araounting to some 
$40,000) out of certam lands, on which the bonds then merged in 
the judgment had been, and were, a lien, and in such second suit re- 
covered a second judgment for the unpaid portion of the first judgment, 
together with an order charging the second judgment as a lien on said 
lands, and directing their sale. It is averred in substance that the as- 
signment of the first judgment by Seelye was to hinder, delay, and de- 
fraud his creditors, and was without considération, and that the agree- 
ment between Seelye and Chouteau when the assignment was made, was 
that Chouteau should coUect the judgment for Seelye's benefit, and turn 
over the proceeds to him. It is also averred that Chouteau knew that 
Seelye was not the owner of the bonds on which the judgment was ob- 
tained when the same was assigned to him, and further, that he knew 
that Seelye's purpose in assigning the judgment was to defraud the owner 
of the bonds out of hisproperty; and that Chouteau has always held the 
original judgment as trustée for Seelye; and that Seelye has always di- 
rected what should be done in the way of collecting the judgment, etc. 
The prayer is that the title of Seelye and Chouteau to the second judg- 
ment may be divested out of them, and vested in the plaintifF, and that 
Chouteau and Seelye may be compelled to account for ail sums collected 
on the two judgments. We think it is a proposition that admits of no 
controversy, that the complaint discloses but a single cause of action, 
and, that being so, the case is not removable. 

The wrong complained of is that Seelye obtained possession of bonds 
belonging to plaintiff, and has undertaken to coUect them, and appro- 
priate the proceeds to his own use; and that the other défendant, with 
full knowledge of the scheme, has undertaken to aid, assist, and abet 
him in carrying it out, thereby making himself a joint wrong-doer. It 
would be difficult to make it appear in a stronger light than is done by 
the bi]l, — that both of the défendants are jointly and severally liable for 
the alleged wrong, and that they are jointly and severally liable to ac- 
count for ail that has been collected on the bonds, whether the collec- 
tions were under the first judgment or the second. That being so, and 
plaintiff having elected to sue them jointly, the case does not disclose a 
separable controversy within the ternis of the removal act. It is a sin- 
gle cause of action existing against two défendants jointly, which the 
bill discloses, and neither défendant can be permitted to remove the case 
on the ground that he might hâve been sued alone for the alleged wrong, 
as the plaintiff has not elected to so sue him. Pirie v. Tvedt, 115 U. S. 
43, 5 Sup. et. Rep. 1034, 1161. 

The motion to remand is sustained. 
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PoLLiTz V. Faemees' Loan & Teust Co. et al. 

(Circuit Court, 8. B. New York. February 18, 1889.) 

Fedekai, Coubts — Sbbviob on Non-Resident Défendants. 

Act Cong. 1875, § 8, provides that when in any suit, commenced in any 
fédéral circuit court, to enforce any légal or équitable lien upon, or claim to, 
or to remove any incumbrance or lien or cloud upon, the title to real or Per- 
sonal property within the district where such suit is brought, one or more 
défendants arenon-residentsor cannot be found tlierein, or do notvoluntarily 
appear, the court may make an order directing the absent défendants to ap- 
pear, etc. Act 1887, amending the act of 1875, provides that "nothing in this 
act shall be held, deemed, or construed to repeal or afîect any jurisdiction ov 
right * * * mentioned in section eight of the act * * * ofwhichthis 
act is an amendment. " Held, that an action bj' an alien bondholder of a rail- 
road Company to restrain the trustée in a mortgage securing the bonds from 
paying over to the company, in fraud of plaintiff's rights. the proceeds of the 
sale of land which by the mortgage was set apart to create a sinking fund for 
the rédemption of the bonds, was within the saving clause of the act of 1887. 
and when the action was commenced within the district of which the trustée 
was an inhabitant, and in which it had the fund, an order might issue to the 
Company, a non-resident corporation, to appear and plead, etc. 

In Equity. On motion to set aside order of service of summons. 

Action by Cari Pollitz against the Fariners' Loan & Trust Company, 
the Oregon & California Railroad Company, and others, for an injunction. 
The plaintif!' is an alien bondholder of bonds of the railroad company 
bearing date July 1, 1881, and payable 40 years after date, with interest 
payable semi-annually. The trust company, a New York corporation, 
is sole trustée in a mortgage of even date with the bonds, and made by 
the railroad company to secure them upon ail its franchises and property, 
including land granted by the United States. Provision was made in the 
mortgage for a sinking fund for the rédemption of the bonds, and for this 
purpose the proceeds of the land sales were pledged to the trustée. A part 
of the proceeds realized had been used for redeeming the bonds. The 
trust still bas in its possession, within the district of New York, over 
$175,000 unappropriated, and upwards of $275,000 are due from the 
railroad company to the sinking fund. The railroad company, in 1885, 
defaulted in the payment of interest on the bonds, and no further pay- 
ment of interest bas been made. The bill asks to restrain the trust com- 
pany from paying over to the railroad company, as it threatens to do, 
and thus putting beyond the court's jurisdiction, the amount it bas on 
hand. Défendant railroad company, a non-resident of the district, moves 
to set aside the order for service on it. 

Melviïle Eggleston, for complainant. 

Chas. H. Tweed, {James C. Carter, of counsel,) for the railroad com- 
pany. 

Lacombe, J. The authorities cited by the complainant sustain his 
contention that, at least as to so much of the bill as seeks to prevent the 
défendants from putting out of the jurisdiction of the court the fund and 
property now within it, the suit is within the saving clause of section 5 
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of the act of 1887. Upon the argument the statement was made that 
service of process was made in this district upon the vice-président of the 
Oregon & California Railroad Company. The moving papers, however, 
contain no such statement, and set forth no facts tending to show that 
the railroad corporation was not in fact "found" within the district. The 
motion is therelbre denied, with leave to renew. 

(June 13, 1889.) 

Lacombe, J. Two applications in this suit are now pending, — one to 
settle the terms of an injunction order restraining the Farmers' Loan & 
Trust Company from paying over certain moneys; and the other to set 
aside an order for a substituted service of the process upon the défendant 
the Oregon & California Railroad Company. As to the latter motion, it 
was decided in the mémorandum of opinion filed Fehruary 18, 1889, 
that, "as to so much of the bill as seeks to prevent the défendants from 
putting out of the jurisdiction of the court funds and property now within 
it, the suit is within the saving clause of section 5 of the act of 1887." 
Further examination of the authorities leads me to adhère to the opinion 
then expressed. The authorities cited by the complainant in the argu- 
ment on the présent motion abundantly sustain the proposition that, 
although the language used in the section cited is permissive in form, it 
is in fact peremptory. The elaborate argument, therefore, which bas 
been presented on behalf of the défendant as an appeal to the discrétion 
of the court, caimot properly be considered on this motion, which must 
be denied. The application for a preliminary injunction having been 
made before the real party défendant in interest was brought into the 
case, and no one having been heard upon such application except the 
complainant and the Farmers' Loan & Trust Company, which latter cor- 
poration appeared as a mère stakeholder, the terms of such order will 
not be settled, nor the order handed down, until the défendant the Ore- 
gon & California Railroad shall hâve had a reasonable opportunity to be 
heard in opposition. 



Geegoey V. Swift et al.' ■ 
(Circuit Court, D. Massachusetts. Soptember SO, 1889., 

1. Necbssaby Parties — Baii.mekt. - _ 

In a f 'it for iaa proceeds of a note, alleged to hâve been disposed of by 
one of the défendants in violation of a contract, by wiiich he had agreed to 
hold it "subjectto the joint order and direction" of the named attorneysof the 
adverse claimants of the note, the contract having been made on abandonment 
of an arbitrator's award respecting the ownership of the note, such adverse 
claimants, and their respective attorneys, are necessary parties. 

2. Samb. 

In such case the rights of one ol such adverse claimants, who is beyond 
the jurisdiction of the court, are involved to such a degree that equity rule 47 
and Rev. St. U. S. § 737, providing that whare persons, otherwise necessary 
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or proper parties, are beyond the jurisdiction of the court, the court may 
proceed to a decree net prejudicing the rights of such persons, without mak- 
ing them parties, are inapplicable, and no decree can be rendered until such 
adverse claimant is made a party. 

In Equity. On demurrer to bill. 

Bill by Charles A. Gregory against William G. N. Swift and John G. 
Stetson, to recover the proceeds of a note. 
Equity rule No. 47 provides that^ — 

"In ail cases where * * * persons, who might otherwise be deemed 
necessary or proper parties to the suit, cannot be made parties by reasoii of 
their being out of the jurisdiction of the court, * * * the court may in 
their discrétion proceed in the cause without raaking such p rsons parties, 
and In such cases the deciee shall be without préjudice to the rigbts of the 
absent parties." 

Rev. St. U. S. § 737, provides that— 

"Where thére are several défendants in any suit at law or in equity, and 
one or more of them are neither inhabitants of nor found within the district, 
* * * the court may entertrtin jurisdiction * * * of the suit between 
the parties who are properly before it; but the judgment or decree * * * 
shall not conclude or préjudice otiier parties; * * * and non-joinder of 
parties who are not inhabitants of nor found within the district, as aforesaid, 
shall not constitute matter of abatement or objection to the suit." 

Francis A. Brooks, for complainant. 
Russell Gray, for défendant Swift. 
John G. Stetson, pro se. 

CoLT, J. The bill in this case is directed mainly against défendant 
Stetson, (the counsel for plaintiff admitting that défendant Swift was 
not made a party for the purpose of charging him with any liability to 
the plaintiff,) and it charges Stetson with having violated the foilowing 
contract of bailment, with respect to the ^15,000 note mentioned tlierein: 

"Boston, Dec. 24, 1886. 
"Received of Thomas H. Talbot, Esq., as attorney for Mary H. Pike, exec- 
utrix of Frédéric A. Pike, and of Francis A. Brooks, Esq., as attorney of 
Charles A. Gregory, two notes of hand made or signed by W. C. >r. .Swift, 
of New lîedford, dated April 20, 1888,— one for ,$15,000, on two years' time, 
and one for $20,384,60, tbree years" time, payable to Charles F. Jones. Said 
notes are to be held by me, siibject tothe joint orderand direction of tlie said 
ïalbot and Brooks, and dealt with as they may jointly direct. 

"John G. Stetson." 

The bill allèges that défendant Stetson, under certain orders of court 
which were irregular and contrary to ]aw, parted with the possession of 
said note and filed it in an action at law of Jones v. Swift, pending in 
this court; that thereupon judgment was entered in said action at law, 
and the amount of said note or judgment was paid by said Swift to the 
clerk of the court, Stetson, who now claims to hold the same subject to 
the lights of the parties in the old equity cause, No. 2,170, of this com- 
plainant against Frédéric A. Pike and others, originally pending in this 
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court, but which the bill allèges became abated, before the passage of the 
order referred to, by reason of the death of said Frédéric A. Pike. The 
bill also allèges that on or before July 9, 1887, the complainant became 
the lawful owner of said $15,000 note. 

In the présent bill there is incorporated a part of a certain bill brought 
in this court by this complainant against thèse défendants and Thomas 
H. Talbot, January 10, 1887. In that bill it is alleged that the matters 
in controversy between this complainant and Frédéric X. Pike, respect- 
ing the ownership of thèse notes, were submitted to the Honorable E. 
K. Hoar as arbitrator; that, pending the submission, the said Pike died, 
having appointed his wife, Mary H. Pike, of Calais, Me., executrix of 
his will and residuary legatee of ail his estate; that Mrs. Pike appeared 
before the arbitrator at the hearings by her counsel, Talbot; that the 
arbitrator, on November 30, 1886, delivered an award in writing which 
was favorable to the complainant. The bill further allèges as foUows: 

"That on the twenty-fourth day of December last, he [the complainant] 
was infornaed by the said Mary H. Pike, throngh her attorney and counselor, 
the said E. B. Harvey, that she had through him and by a letter addressed to 
the arbitrator undertaken to revoke the power of said arbitrator uuder said 
submission, and to thereby annul or vacate the award made by hira as afore- 
said; and immediately upon receiving such information he waited upon the 
said arbitrator through F. A. Brooks, his attorney, in Company with Thomas 
H. Talbot, the attorney of the said Mary H. Pike, and the said Brooks re- 
ceived back from said arbitrator the award made by him as aforesaid, on the 
twentieth day of December, and the said Brooks and Talbot togetlier received 
of said arbitrator the said two Swift notes and carried the same to John G. 
Stetson, Esq., to whom they intrusted the same, taking therefor his receipt 
in their joint names. That on the fourih of January eurrent, in order to en- 
title himself to the sole and exclusive possession of said Swift notes, under 
the said award, he paid the note of $2.437.50 runniiig to C. H. Eaton, o£ 
Calais, in said award mentioned, to the said Tliomas H. Talbot, and took and 
received from said Talbot the said Eaton note and now holds the same, by 
retison of which and of the award of the said arbitrator your orator became 
entitled to receive from the said Stetson the said Swift notes, and the said 
Mary H. Pike, executrix and residuary legatee under the will of the said F. 
A. Pike, deeeased, and the said Talbot, as her agent or attorney, ceased to 
hâve any rightto or in said Swift notes, oreither of them, or any right to de- 
mand or receive tl>e possession thereof from the said Stetson, under theterms 
of the receipt of said Stetson therefor given on the twenty-fourth day of De- 
cember last." 

The prayer of the bill as amended is as folio ws: 

"And your orator prays that the money so paid by the défendant Swift 
into the hands of the défendant Stetson, as clerk of this court, in satisfaction 
of the said $15,000 note, may be remanded to the custody of said Stetson in 
his Lndividual capacity, as if no such orders, as aboverecited, had been passed, 
and in the place and stead of the said $15,000 note, so surrendered by him, 
and filed with the papers in equity suit No. 2,170, in violation of the terms 
and provisions of the contract entered into by him with your orator as afore- 
said, on the twenty-fourth day of December, 1886; and that the said Stetson 
may be ordered and decreed to pay over the proceeds of said note to your orator; 
and your orator prays for such other and further relief as he may be entitled 
toin thepremises." 
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There is also a further prayer that, if the relief sought against Stetson 
be not granted, the défendant Swift may be ordered to pay the amount 
due on the said $15,000 note. 

The défendants demur to the bill on several grounds; I shall only con- 
sider one of them, naœely, defect of parties, tjnder the contract of bail- 
ment, it appears that the real parties in interest were the plaintiff and 
Mary H. Pike, executrix, and that ihe notes were to be held by Stetson 
subject to the joint order or direction of their attorneys, Talbot and 
Brooks, and dealt with as they may jointly direct. Admitting the allé- 
gations of fact stated in the bill to be true, but not the conclusions of law 
drawn therefrom, as I ani bound to do by the demurrer, I am satisfied 
that the bill is fatally defective for want of necessary parties. Thèse 
allégations do not niake out a case which entitles a party clainiing under 
the contract of bailment to dispense with the other parties interested 
therein. The contract with Stetson was not entered into until after the 
proceedings before the arbitrator had terminated, as appears by the bill, 
and the facts alleged respecting the arbitra tion show the neeessity of 
making Mrs. Pike a party to any proceeding respecting the Stetson re- 
ceipt now sued upon. The receipt itself shows the neeessity of making 
ail those interested in any way parties to the bill. The défendant, ac- 
cording to the terms of this receipt, is liable to said Pike and Gregory 
jointly. By this bill Gregory claims certain rights under this receipt 
adverse to bis co-obligee, and it follows that the co-obligee is a necessary 
party thereto. Again, by the terms of this receipt, the notes are held 
subject to the joint order of said Talbot and Brooks, and to be dealt with as 
they jointly direct. Under thèse circumstances, Stetson, as niaker of 
this receipt, cannot recognize any claim to said notes which may be made 
by either Pike or Gregory, or both of them; but he holds the notes sub- 
ject to the joint order and direction of both Talbot and Brooks. It seems 
to me that neither Gregory nor any other person can in equity set up 
and establish any claim by virtue of this receipt without making Brooks 
and Talbot parties. In other words, Gregory, Mrs. Pike, Talbot, Brooks, 
and Stetson are necessary parties to any bill brought on the receipt set- 
ting up any claim of ownership or coritrol over thèse notes. 

The point is raised by the complainant that Mrs. Pike being a non-resi- 
dent it is impossible to make her a party, and that, therefore, under eq- 
uity rule 47 and section 737 of the Revised Statutes, the court may pro- 
ceed to an adjudication between the parties properly before it. It seems 
to me, however, that the above-mentioned parties to the agreement are 
so far necessary parties that rule 47 and section 737, as construed by the 
suprême court, cannot apply to this case. 

In Malloiv v. Hinde, 12 Wheat. 193, quoting from Elmendo'rf v. Taylor, 
10 Wheat. 167, the court says: 

"The rule which requires tliat ail persona concerned in interest, however 
remotely, should be made parties to the suit, though applicable to tnost cases 
in the courts of the United States, is not applicable to ail. In the exercise of 
its discrétion, the court will require the plaintiff to do ail in his power to 
bring every person concerned in interest before the court. But, if the case 
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may be completely decided as between the litigant parties, the circumstance 
that an interest exists in some other person whom the process of the court 
cannot reach, as if su->h party be the résident of some other state, ought not 
to prevent a decree upon its merits." 

In Shieldd v. Barrow, 17 How. 139, the court points eut three classes 
of parties to a bill in equity : 

"ïheyare: (1) Formai parties. (2) Persons having an interest in the con- 
troversy, and who ough; to be made parties, in order that the court may act 
on that rule which requires it to décide on and finally détermine the entire 
conUoversy, and do complète justice byadjusting ail the rights involved in it. 
Thèse persons are commonly termed necessary parties; but if their interests 
are separable from tliose of the parties before the court so that the court can 
proceed to a decree, and do complète and final justice, without affeoting otiier 
persons not before the court, the latter are not indispensable parties, (à) Per- 
sons who not only bave an interest in the controversy, but an interest of such 
a nature that a final deiree cannot be made without either affecting that in- 
terest, or leaving the controversy in such a condition that its linal termination 
may be whoUy inconsistent with equity and good conscience." 

The court further says: 

"It remains true, notwithstanding the act of congress and the 47tb rule, 
that a circuit coart can malje no decree affecting the rights of an absent per- 
son, and can make no decree between the parties before it, which so far involves 
or dépends upon the rights of an absent person tliat complète and final justice 
cannot be done between the parties to the suit without aflectingthose rights." 

In Coiron v. MUlauclon, 19 How. 113, it is held that the fact that such 
persons are beyond the jurisdiction of the court is not a sufEcient reason 
for omitting to make them parties, because neither the act of congress nor 
the 47 th equity rule enahles the circuit court to make a decree in a suit in 
the absence of a party whose rights must necessarily be affected by such 
decree. See, also, Barney v. Baltimore Oity, 6 Wall. 280. Demurrers 
Bustained. 



United States Exp. Co. v. Allen, Coraptroller, et al. 

(Cifeuit Court, E. B. Tennessee. September 21, 1889.) 

1. Feeeral Courts — Jurisdiotion — Taxation. 

The fédéral courts hâve jurisd"c;tion of suits involving the validlty of a tax 
imposed by asiate, allcged to be in violation of the United States constitution, 
without regard to the citizenship of the parties thereto. 
3. Bamk — Unconstitutional Tax — Rembdy. 

The law of Tennessee provicing taat, in case of taxes alleged to be illégal, 
the remedy shall be to pay such taxes undef protest, and llien bringsuit there- 
for, does not apply where \ae tax is alleged to be unconstitiitional, as such a 
tax is void. 
3. Same. 

Under act C'^^c. March 3, 1887, proviiling that no civil suit shall bebrought 
in either the a.onict or oirciit rourt agî^inat any person bj. any original pro- 
cess In any other Jis*"iot than that whtreof he is an inhabitant, except when 
jurisdiction is founded only on the fact that the action is between citizens of 
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différent States, a suit to enjoin collection of atax, on the ground that it vio- 
lâtes the United States constitution, must be dismissed as to such défendants 
as are non-residents of the district in which it is brought. 

4. CoNSTiTtrTroNAL Law— Taxation— Interstate Commerce. 

Act Tenn. March 29, 1887, imposing a llcense tax upon express companies, 
is unconstitutional, as invading the exclusive power of congress to regulate 
Interstate commerce, as against an express company engaged in interstate 
transportation. 

B. Samb. 

Act Tenn. April 8, 1889, providing that such tax shall be paid for transport- 
ing one or more packages between points within the state, the amount of 
such tax being regulated by the length of the company' s lines, is, in eflEect, a 
tax on interstate business, and is unconstitutional. 

In Equity. On bill for injunction. 

Tracy, McFarland, Platt & Boardman, John M. Bright, R. L. Bright, and 
Eussell & Daniels, for complainant. 

W. G. M. Thomas and Joël Fort, for défendants. 

Key, J. The bill is filed in this case to enjoin the collection of a tax 
imposed upon complainant by the state, by the acts of 1887 and 1889, 
upon the ground that the tax is in violation of the constitution of the 
United States. At the threshold we are met with a motion by défend- 
ants to dismiss the suit for varions reasons. It is insisted that there is 
net such diverse citizenship as to give this court jurisdiction. Diverse 
citizenship is one ground of jurisdiction in a fédéral court, but not the 
sole ground, by any means. Controversics as to the constitution and 
laws of the United States are of fédéral judicial cogiiizance as well , and 
the question in this case arises out of this branch of the court's j urisdic- 
tion, to which défendants' motion does not apply. 

Another reason for the motion to dismiss is because the state of Ten- 
nessee has, by law, provided that the reinedy in such cases as the one 
under considération is to pay the taxes assessed under protest, and then 
bring suit to recover the same. This act of the législature is constitu- 
tional unquestionably, but the case of Poindexter v. Greenhow, 114 U. S. 
270, 5 Sup. et. Rep. 903, is décisive of the point raade. Virginia had 
a law of like provisions with the Tennessee law, and objection was made 
that the money had not been paid and suit brought therefor. But the 
court held substantially that as Virginia had enacted a law making cer- 
tain coupons receivable for taxes, and as thèse coupons had been tendered 
and refused, the provisions of the fédéral constitution against législation 
impairing the obligations of contracts had been violated, and no payment 
of the tax could be required as a condition of bringing suit. An uncon- 
stitutional tax is a void tax, and no right or duty can inhere in or dépend 
upon it. There was no prepayment of the tax, and suit thereafter in 
the Virginia case. It is true coupons had been tendered, but this was 
done not as compliance with the Virginia statute, or under its provis- 
ions, but it was done so that the tax-payer might comply with the terms 
of his contract with the state, and if the state refused to stand by its 
bargain, that he might find protection under the fédéral constitution. If, 
in the case in hand, the tax is unconstitutional, it is void. It confers 
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no right, imposes no duty , supports no obligation. Nothing can be pred- 
icated upon it. 

The only other branch of defendant's motion that it is necessary to 
consider is that the suit should be dismissed as to défendant Allen, be- 
cause the face of the bill shows that he is not a résident of this district. 
As to this the motion must be sustained. The act of congress, approved 
August 13, 1888, correcting the enrollment of the act of March 3, 1887, 
provides in section 1 : 

"Xo civil suit sliall be brought before either of said courts [the district or 
circuit] against any persoii by any original process or proceeding in any other 
district than that whereof he is an inhabitant, but where the jiirisdiction is 
foundedonly on the fact that the action is between citizens of différent states, 
suit shiiU be brought only in the district of the résidence of either the plaintifiE 
or défendant." 25 St. at Large, 434. 

This suit is not founded on diverse citizenship, and does not fall under 
the last category of the clause quoted, but it does fall under the first, and 
the language is positive and peremptory. This leaves the case hère as 
to the sheriff and bis deputy, to whom the process for the collection of 
the tax came, and by whom it was levied, and whom it sought to enjoin. 

The bill seeks to enjoin the collection of two taxes, or a tax imposed 
in two years, each for $3,000. The législature of Tennessee, by an act 
approved March 29, 1887, provided that the following taxes should be 
paid by express companies: 

"In lieu of ail other taxes, except ad valorem, tax, if the Unes are less than 
100 miles long, per annum $1,000. If the lines are over 100 miles long, per 
aunum $3,000." 

The same authority, by an act approved April 8, 1889, provided that 
express companies should pay a tax, "in lieu of ail other taxes except 
ad valorem tax, if the lines are less than 100 miles long, for one or more 
packages taken up at one point in this state and transported to another 
point in this state, per annum $1,000. If the lines are more than 100 
miles long, for one or more packages taken up at one point in this state 
and transported to another point in this state, per annum $3,000." By 
this act it is made a misdemeanor, punishable by a fine and imprison- 
anent, to conduct the express business without prepayment of the tax. 
In a case entitled Com. v. Express Co., under an act of Kentucky similar 
in its provisions to the Tennessee law of 1887, the LouisviUe law and 
equity court, in an ably written opinion, held the act void because the 
tax was an infraction of the provision of the fédéral constitution in 
regard to Interstate commerce. And the circuit court of the United 
States for the southern district of Mississippi, in Express Co. v. Hemming- 
way, ante, 60, takes a similar view in regard to a Mississippi statute of 
like import. The cases decided by the suprême court of the United 
States which favor or support a différent view oî this tax are Osborne v. 
MoMe, 16 Wall. 479, and Wiggim Ferry Co. v. St. Louis, 107 U. S. 365, 
2 Sup. et. Rep. 257. But in Leloup v. Mobile, 127 U. S. 640, 8 Sup. 
et. Rep. 1380, the suprême court overrules, substantially at least, thèse 
décisions. It says: "In view of the course of décisions which bave been 
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made since that time, (1872,) itis very certain that such an ordinance 
would now be regarded as répugnant to the power conferred upon con- 
gress to regulate commerce among the several states." Leloup v. Mobile, 
supra, 647. This, though said of the Osbome Case, must in principle 
apply with equal force to the Wigçins Ferry Case. It seems to me that, 
nnder the Une of décisions of our suprême court, the tax imposed upon 
the complainant by or under the act of 1887 was void, as répugnant to 
the constitutional authority given congress to regulate commerce between 
the states. It is, in no sensé, a property or ad valorem tax. It is essen- 
tially a license, or privilège tax. There is no description of or limitation 
of the business. It makes no différence whether it be interstate or in- 
trastate. If it be an express company, it is taxed. If it be a hundred 
miles long it must pay $1,000. If more, it must pay $3,000. Com- 
plainant is an instrumentality of interstate transportation. It does bus- 
iness through and between states, as well as within them, and cannotbe 
so taxed. 

The act of 1889, however, attempts to avoid the difficulty in which 
the act of 1887 is involved. It provides that the company may be 
taxed when it carries one or more packages from one point in the state 
to another point in the state. This is meant to be considered as a tax 
for the privilège of doing business within the state, and to escape being 
regarded as a tax on business between states. The tax may be avoided 
should no packages be borne from one point to another in this state. 
This tax, carried to its logical results, bears as hardly on the company 
as the other. If it confine its opérations to an interstate business, it 
must still hâve its agents and otHces at the varions stations on its Unes 
to receive and deliver its packages, so that the interstate business would 
be burdened with charges which othervvise would be divided between 
the two classes of business. The fact that the interstate business 
may be thus burdened does not necessarily invalidate the tax, per- 
haps. But is not this provision of the statute a mère device to fasten 
the tax upon the company? It is no exercise of the police power of the 
state. If the tax be paid, it makes not the slightest différence whether 
the packages taken up and carried and delivered between and at points 
in the state be one or a million. It is not a tax regulated by the amount 
of business. It is as much if one package be carried as if ten millions 
go. A package of a dime in value, carried five miles, may involve a 
license fee of $1,000 or $3,000, depending altogether on the length of the 
line of transportation used by the company. The length of the Une used 
is the measure of the tax. This cannot be the standard. Steamship Go. 
V. Pmnsylvania, 122 U. S. 326, 7 Sup. Ct. Rep. 1118, The suprême 
court says in Leloup v. MoUie, 127 U. S. 645, 8 Sup. Ct. Rep. 1380: 

"Ordinary occupations are taxed in various ways, and, in most cases, legit- 
Imately taxed, but we fail to see how a state can tax a busniess occupation 
when it cannot tax the business itself. Of course, the exaction of a license 
tax as a condition of doing any particular business is a tax on the occupation; 
and the tax on the occupation of doing a business is surely a tax on the busi- 
ness." 
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And again at 648, in the same case, the court says: 

"In ouf opinion such a construction of the constitution leads to the con- 
clusion that no State has the riglifc to lay a tax on interstate commerce in any 
form wlietlier by way of duties laid on the transportation of the subjects of 
that commerce, or on the receipts derivedfrom that transportation, or on the 
occupation or business of carrying it on, and the reason is that sucli taxa- 
tion is a burden on that commerce, and amounts to a régulation of it, which 
belongs solely to eongress. " 

So, under the tax law of the state of 1889, although the tax purports 
on its iace to be for carrying on the express business within the state, 
yet, as already shown, the burden of the tax falls upon the interstate 
business, and amounts to a collection of the tax from that source to a 
great extent at least. 

It folio ws from the views announced that an injunction niay issue as 
prayed for, on complainant executing bond, with sufEcient snrety in 
the penalty of $10,000, to satisfy such decree as may be finally rendered 
against it in the cause. 



United States v. American Bell Tel. Co. et al. 

{Circuit Court, D. Massachusetts. September 9, 1889.) 

Equitt— Plbading— Ambndments. 

Under Rev. St. U. S. § 9i)4, giving the fédéral courts power to permit parties 
to amend pleadings at any time, on such conditions as they may prescribe, a 
motion by one défendant in equity to withdraw an answer and file the same 
plea as is flled by its co-defendant, will be granted when not made for the 
purpose of setting up a merely technical défense, nor after évidence has been 
taken, and it is probable that it will be more convenient to trj' the issue raised 
by the plea flrst, and where a replication has been flled to the codefendant's 
piea. 

In Equity. On motion for leave to amend. 

Charles S. Whitman, George A. Jenks, and Owen A. Galvin, for com- 
plainant. 

Ohauncey Smith, Elias Merwin, and James J. Storrow, for défendant 
American Eell Téléphone Company. 

Colt, J. In this case the défendant company has filed a gênerai an- 
swer to the bill, and the défendant Bell has filed a plea and answçr in 
support thereof. The défendant companj' now asks leave to withdraw 
its answer, and to file the same plea and answer in support thereof which 
has been filed by Bell. 

By section 954 of the Revised Statutes, the courts of the United States 
may, at any time, permit either of the parties to amend any defect in 
the process or pleadings, upon such conditions as they may in their dis- 
crétion or by rule prescribe. The plenary power of the courts of the 
United States with respect to amendment of pleadings, under the acts of 
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congress, is recognized in Eberly y. Moore, 24 How. 147. In Hardin v. 
Boyd, 113 U. S. 756, 5 Sup. Ct. Rep. 771, the suprême court states the 
rule as fo]lows: 

"In référence to amendments of equity pleadings the courts bave found it 
irapracticable to lay down a rule that would cover ail cases. This allowance 
must, at every stage ot the cause, rest in the discrétion of the court; and that 
discrétion must dépend largely on the spécial circumstances of each case. It 
may be said, generally, that in pasaing upon applications to amend, the ends 
of justice should neverbe sacrificed to mère form, or by too rigid an adhérence 
to technical rules of practice. Undoubtedly, great caution should be exercised 
where the application cornes after the litigation lias continued for some time, 
or when the granting of it would cause serions inconvenience or expense to 
the opposite side. And an amendment should rarely, if ever, be permitted 
where it would materially change the very substance of the case made by the 
bill, and to which the parties hâve directed their proofs." 

It thus appears that the allowance of amendments of equity pleadings 
is a question of judicial discrétion, depending largely on the spécial cir- 
cumstances of each case. The présent motion is not open to the objec- 
tion of introducing a new delense on a new state of facts, or of changing 
the substance of the case made by the bill. It is not made for the pur- 
pose of setting up a merely technical défense; nor after the litigation has 
continued, and évidence has been taken; nor does it seem to me that 
granting it would cause inconvenience or expense to the other side. Upon 
this last point it is urged by the défendants that it will be more conven- 
ient and less expensive to first try the question of fraud which is raised 
by the plea, and which may dispose of the case. The counsel for the 
défendants further say that the gênerai answer was filed on behalf of the 
Bell Company under the misapprehension that the equity rules of this 
court were the same as prevail in the Massachusetts state court, and that, 
but for this misapprehension, the same plea and answer in support thereof 
Avould hâve been filed on behalf of the défendant company as was filed 
by the défendant Bell. 

Although the question of priority of invention is raised by the bill, the 
défendants insist that, when this case was before the suprême court on 
demurrer (128 U. S. 315, 9 Sup. Ct. Rep. 90,) that court first directed 
its attention to the question whether the bill contained sufficient allé- 
gations of fraud, and that the court refused to go a step beyond the po- 
sition that the government had the power to bring suit to annul a patent 
in the event that it was obtained by fraud. In view of this opinion of 
the suprême court it is urged that the issue of fraud should be first tried 
as to both of the défendants. With the décision of the suprême court 
before me, I think there are strong équitable grounds for granting this 
motion. Limiting the case to the question of fraud may confine the tes- 
timony within comparatively narrow bounds, whereas the question of 
priority alone involves a laborious and extensive examination. If there 
is an issue in the case which may dispose of it without going info that 
elaborate investigation, it seems to me that the discrétion of the court 
should be exercised in favor of such a limitation. 

Again, so far as the défendant Bell is concerned, this issue must be 
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first tried, because the plaintiff has filed a replication to Bell's plea. 
While it must be admitted that a motion to withdraw an answer and sub- 
stitute a plea is rare in equity causes, still, taking into considération ail 
the circumstances as presented in this case, I am of opinion that the 
justice and convenience of the case will be best promoted by having the 
issues proceed pari passu as to each défendant, and that, therefore, the 
motion should be granted. Motion granted. 



Parker t».TowN of Concord et aï. 
Circuit Court, N. B. Illinois. July 23, 1889. 

EqUITT— AlSrSWBR— DiSMISSAL. 

Where an answer to a bill in equity completely dénies ail its eqnities, and 
complainant has not met thèse déniais with any proof, nor made any issue 
by replication, the bill will be dismissed. 

In Equity. Bill for relief. 

Bailey & Sedgmck, for complainant. 

Bisbee, Âkrens & Decker, for défendants. 

Blodgett, J., (orally.) This is a bill filed by the complainant, as a 
holder of the bonds of the town of Concord, for relief against the town 
and the railroad company The allégations are, substantially, that in 
1869 the town of Concord voted $25,000 to aid in the construction of 
the Chicago, Banville & Vincennes Railroad, and subsequently issued 
bonds in payment of this subscription ; that the complainant has become 
the holder of 20 of thèse bonds for $1,000 each by purchase for value 
in the market, and that the courts bave held thèse bonds void. The 
complainant, as such bondholder, now seeks to be subrogated to the 
place of the railroad company as the payée of the subscription, with 
the averment that the issue of void bonds did not pay the indebtedness 
created by the subscription, it being averred that the railroad was com- 
pleted according to the terms of the subscription, and that, as the com- 
plainant now stands in the position by virtue of being the owner in good 
faith of the bonds from the town, he is entitled to relief against the 
town by a deeree requiring the town to pay him the amount of the 20 
bonds vvhich he holds in satisfaction of the subscription. The case is 
brought to hearing on bill and answer. 

The answer dénies many of the substantial allégations in the bill, such 
as the completion of the railroad according to the terms of the subscrip- 
tion; and the fact that the railroad was located as was required by the 
terms of the subscription; and generally that the railroad company has 
failed to perform the conditions upon which the subscription was voted. 
It seems to me, without consideririg any other question, that as the an- 
swer completely dénies the equities of the bill, and the complainant has 
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not met those déniais with any proof, or even made an issue thereon by 
replication, the bill must be dismissed for want of equity. A decree 
will be entered accordingly. 



Hewitt V. Storey et al. 

{Circuit Court, 8. S. California. September 33, 1889.) 

CoBPORATiONS — Actions bt and aoainst. 

Code Civil Proc. Cal. g 388, provides that " when two or more persons, asso- 
ciated in any business, transact such business under a common name, whether 
it comprises the names of Buch persons or not, the associâtes may be sued 
by such common name." Held, that a bill to enjoin interférence by défend- 
ants with complainant's alleged right to divert water from a stream, against 
the "South Fork & Sunnyside Division of the Santa Ana River," vrhich, it 
appears, is an association formed and existing pursuant to the laws of Cali- 
fornia, is sufflcient, without maliing the owners and stockholders thereof 
parties. 

In Equity. On bill and answer. 

Eowett & Rowell and John Albright, {A. W. Thompson and Brousseau & 
Hatch, of counsel,) for complainant. 

Curtis cfc Otis and Byron Waters, {R. E. Houghlon, of counsel,) for de- 
fendants. 

Ross, J. Certain of the défendants to this suit having by amended 
answers objected to the amended bill of complaint that it is defective for 
want of parties, the cause was, on motion of complainant, set dovpn ftîr 
argument on those objections, pursuant to equity rule 52, and the ob- 
jections, having been argued by the respective parties, are now to be 
determined. The purpose of the suit on complainant's part is to estab- 
lish as against the défendants his alleged right to 333 J inches of the wa- 
ter of the Santa Ana river, measured under a 4-inch pressure, diverted 
at a certain specified point by means of a certain ditch, called the "Berry 
Roberts Ditch," and to obtain an injunction enjoining défendants from 
interfering therewith. To the original as well as the amended bill a 
large number of persons are made défendants, as also certain corpora- 
tions, among them the North Fork Water Company, and a certain asso- 
ciation, styled the "South Fork & Sunnyside Division of the Santa Ana 
River," wbich is sued as, and alleged to be, an association formed and 
existing pursuant to the laws of the state of California, and "comjjosed 
of some or ail of the aforesaid défendants and other persons unknown to 
your orator," and transacting business under that name in San Bernar- 
dino county, in which county the water in dispute is situated. The bill, 
as amended, allèges that qn and after Mardi 10, 1869, certain named 
persons, under and by virtue of the laws of the state of California, ac- 
quired by appropriation 500 inches of the water of the Santa Ana river, 
measured under a 4-itich pressure, which they diverted at a certain 
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named point fcy means of a certain ditch, known as the "Berry Roljerts 
Ditch," and that the complainant subsequently acquired from those ap- 
propriators 333J inches of said water, measured under a like pressure, 
with the right to divert the same at the same point through the same 
ditch. The bill, as amended, further allèges that at the time of the con- 
struction of the Berry Roberts ditch, and of the appropriation under 
which the complainant claims, the défendant corporation, the North Fork 
Water Company, or its predecessors in interest or grantors, and the de- 
fendant association, the South Fork & Sunnyside Division of the Santa 
Ana River, or its predecessors in interest or grantors, were the owners 
of two certain otherditches commencing in said river and conveying wa- 
ter thérefrom, and were the only persons who had acquired any right to 
the use of the water of the Santa Ana river prior to the right of com- 
plainant and of those under whom he claims ; that the rights of the said 
named défendants were acquired by them, or by their predecessors in 
interest, by prior appropriation, under and in pursuance of the same 
laws of the state of California, and extended only to the amount of 200 
inches of water, measured under a 4-inch pressure, for each of the last- 
named ditches. It is further alleged in said amended bill that the Santa 
Ana river is an unnavigable stream of running water, flowing through 
sundry wild canons or ravines in the San Bernardino mountains, and 
emerging thérefrom into the San Bernardino valley through the mouth 
of a steep ravine at or near its eastern boundary; that from time im- 
mémorial the waters of the said river hâve been, and are now, for many 
miles above and below the head of the Berry Roberts ditch, held and 
owned exclusively by right of appropriation, and used generally for the 
purpose of irrigation; that the land of the complainant lies in the said 
valley, and, in common with certain lands of the défendants, is incapa- 
ble of cultivation without water; that at certain dry seasons of the year 
the said river contains at and between the head of the Berry Roberts 
ditch and the mouth of the ravine aforesaid little more than suffi oient 
water to supply the above-mentioned prior appropriators and complain- 
ant with the quantity of water to which they are respectively entitled, 
but does at ail times contain sufficient to supply the said prior appro- 
priators and complainant to the extent of their respective rights. 

The amended answers, referred to herein, among other things, deny 
that the North Fork Water Company and the South Fork & Sunnyside 
Division of the Santa Ana River are only entitled to 200 inches each of 
the water of the Santa Ana river, but, on the contrary, aver the said 
named company and association to be entitled to the entire ilow of the 
water of the river, measured at a point about two miles above the head 
of the Berry Roberts ditch, and which water, it is averred, is owned by 
said Company and association in equal proportions, and is in the aggre- 
gate greatly in excess of 1,000 inches, measured under a 4-inch pressure. 
And the said amended answers further aver that the amended bill is de- 
fective for want of proper parties défendant in this : that certain named 
persons and corporations, who now are, and at the time the original bill 
was filed were, owners and shareholders in the South Fork & Sunnyside 
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Division of the Santa Ana Eiver, are not made parties défendant to said 
amended bill, and that certain other named persons, who were made 
parties défendant to the original bill, and who were owners and share- 
holders in said South I^ork & Sunnyside Division of the Santa Ana 
River, hâve died since said original bill was filed, and that their légal 
représentatives, who now are owners and shareholders in said South 
Fork & Sunnyside Division of the Santa Ana River, are not made par- 
ties défendant to the amended bill. 

This statement embraces such portions of the pleadings as are neces- 
sary to be stated for the détermination of the point now made. The 
question is whether ail of the owners and shareholders in the South Fork 
& Sunnyside Division of the Santa Ana River — which is alleged in the 
bill and admitted by the answers to be an association formed and existr 
ing pursuant to the laws of California, and transacting business under 
that name in the county of San Bernardino, where it bas its place of 
business — are necessary parties to the suit. The circumstance that some 
of the persons made défendants are alleged to be shareholders in the as- 
sociation does not affect the question. The complainant, by his bill, 
does not seek to avail himself of the rule that applies where the parties 
are too numerous to be brought before the court or where the question 
is one of common or gênerai interest of many persons. The allégation 
that certain of the défendants are shareholders in the association may be 
disregarded if it be true, as contended by complainant, that ail of the 
shareholders are suable by the common name under which it is alleged 
and admitted they associated themselves and are doing business. In 
controversies concerning the title to real property the fédéral court al- 
ways administers the law as if it was sitting as a local court of the state. 
Okott V. Bynum, 17 Wall. 57 ; Slaughter v. Glenn, 98 U. S. 244. The 
nature of tbe property in controversj' hère is such as to make the same 
rule applicable. Now, by section 388 of the Code of Civil Procédure of 
California it is provided that " when two or more persons, associated in 
any business, transact such business under a common name, whether it 
comprises the names of such persons or not, the associâtes may be sued 
by such common name, the summons in such cases being served on one 
or more of the associâtes ; and the judgment in the action shall bind the 
joint property of ail the associâtes in the same manner as if ail had been 
named défendants and had been sued upon their joint liability." In 
this case the association in question was sued by its common name, the 
South Fork & Sunnyside Division of the Santa Ana River, and as such 
appeared and answered, putting in issue the averments of the bill re- 
specting its alleged interférence with the complainant's rights, and re- 
specting tne quantity of the water of the Santa Ana river to which it is 
entitled. It is the acts of the association, as such, of which the com- 
plainant, among other things, complains, and it is the rights of the as- 
sociation, as such, that are, among other things, put in issue by the 
pleadings. A decree favorable to the association would inure to the ben- 
efit of ail of its members, and one adverse to it would, in my judgment, 
bind ail of them. Objections disallowed. 
V. 39F.no. 14 — 46 



722 FEDERAL EEPOKTEE, Vol. 39. 

Snydee V. Martin et ux. 

{Circuit Court, iV. D. minois. July 33, 1889.) 

Fkaudtjlent Convbtances— Considération. 

The wife of the manager ot a corporation borrowed $600 from a stock- 
holder, and bought half of the capital stocli. This w«8 ail the money ever 
put into the business by her or her husband. From the earnings of the busi- 
ness, conducted entiroly by tûe husband, réal estate was bought, and title 
taken in the wife's name. Held, tbat the land, being acquired entirely by the 
labor of the husband, was liable for his debts existing at that time. 

In Èquity. Creditor's bill. 

Q. F. Westover, for coraplainant. 

Bishee, Ahrens & Decker, for défendants. 

Blodgett, J., (orally.) This is a creditor's bill by which the com- 
plainant seeks to recover the amount of a judgment rendered in favor of 
the firm of which the coraplainant is the surviving partner against the 
firm of Lawrence & Martin on property, the title'to which stands in the 
name of the défendant Carrie E. Martin, the wife of the défendant Mor- 
ris T. Martin. It appears from the proof in the case that the défend- 
ant Carrie E. Martin liolds the title to the real estate in question, and 
that ail the said real estate was paid for with money earned in the busi- 
ness of the Phœnix Grain & Stock Exchange, a "bucket-shoij" concern 
in this city, of which the défendant Morris T. Martin was the manager. 

Mrs. Martin never invested any money in this corporation. She be- 
came a subscriber to one-half the capital stock of the company at the 
time it was formed. She borrowed, as the proof shows, from one of the 
stockholders the sum of $600, which was ail the money that was ever 
put into the business, as far as the Martins were concerned. From the 
earnings of this business — the business which was conducted by Martin 
as its manager — the $600-note was paid and the real estate in question 
was bought and paid for, the title simply being taken in the name of 
Mrs. Martin. The défendant Morris T. Martin being in debt to the com- 
plainant at this time, I do not think he could secrète his earnings in the 
name of his wife to the delay or in fraud of his creditors. This is property 
that bas not been earned or acquired by any effort or instrumentality of 
Mrs. Martin, nor is it the outcome of any investment by her; but it has 
been accumulated solely by the shrewd conduct and business ability of 
Morris Martin himself. There will be a decree in favor of the com- 
plainant. 



ONION STEAM-BOAT CO. V. CITY OF CHICAGO. 723 

Union Steam-Boat Co. et al. v. City of Chicago et al. 

{Circuit Court, N. D. Illinois. August 16, 1889.) 

MuKiciPAi, Corporations — Public Improvemknts — Injunctiox. 

Where the action of a city in executing a public work is within the scope 
of its authority, and free from fraud and corruption, it will not be enjoined, 
though the metlaods adopted resuit in spécial damage to complainant. 

In Equity. On motion for injunction. 

Schuyler & Kremer and Sidney Smith, for complainants. 

FuLLER, Chief Justice. I assume for the purposes of this motion that 
the complainants sustain by reason of the acts complained of peculiar 
damages of a différent kind from those sustained by the gênerai public. 
The test is not one of degree but of kind, and many averments of the bill 
présent only the case of an alleged obstruction of a public and common 
right, resulting in injuries to the complainants and the public, the same 
in kind. But it is not necessary to rule upon objection in this regard, 
in the view that I take in the premises. 

The public work in question is being carried on by the authority of 
the city of Chicago, in pursuance of power to that end vested in the mu- 
nicipality. In Escanaba Co. v. Chicago, 107 U. S. 678, 2 Sup. Ct. Rep. 
185, it was held that " until congress acts on the subject, the powerof the 
state over bridges across its navigable streams is plenary;" and the leading 
cases, Willson v. Marsh Co., 2 Pet. 245, and Gilman v. Philadelphia, 3 
Wall. 713, together with others, were cited and approved. In thèse and 
numerous other décisions of the suprême court, building bridges and the 
like are assigned to that class of subjects which can be best regulated by 
rules and provisions suggested by the varying circurastances of différent 
localities, and limited in their opération to such localities respectively. 
The nature of the subject is not such as to require the exclusive législa- 
tion of congress. The Escanaba Case involved an ordinance of the city 
of Chicago, and Mr. Justice Field, in delivering the opinion, says that 
"no where could the power to control the bridges in that city, their con- 
struction, forra, and strength, and the size of their draws, and the man- 
ner and times of using them, be better vested than with the state, or the 
authorities of the city upon whom it has devolved that duty." This 
extract is quoted by the suprême court of Illinois in McCartney v. Rail- 
road Co., 112 111. 611-635, and that court thus proceeds: 

"The city we look upon as the représentative of the state, with respect to the 
control of streets, and highways, and bridges, within the city liQiifcs. * * * 
The state itself, no doubt, niight construct the bridge. It might, as the lég- 
islature has hère done, vest the local government of the city with authority to 
build the bridge. But it is claimed that the authority is reposed only in the 
city itself to build bridges, and is a power which is incapable of being delegated 
by the city to another. We do not consider that there is any délégation of the 
power in the case. The city, through the corporation, does build the bridge. 
It matters little by what hand the bridge is built, or who lets the contract for 
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the construction. The essential thing is determining wliether the publie inter- 
est cails for a bridge, and where and in what manner it shall be built, and 
tins is done by tlie city autliorities." 

It is net contended that the city has proceeded or is proceeding in ex- 
cess of its powers, but it is insJsted that the work ought to hâve been 
authorized or directed at a diôerent season of the year, or commenced 
earlier, and prosecuted with greater dispatch, and that the obstruction 
at this time is such ias to render the city's action so unreasonable as to 
justify the interposition of the court to arrest it. But the power to make 
the improvement necessarily implies the right to détermine upon the plan 
and method of doing it; and the gênerai rule forbids interférence by ju- 
dicial authority with such détermination, when exercised in good faith, 
within the scope of the power conferred. 

I do not think it can be reasonably claimed that the record before me 
makes eut fraud, corruption, or unfair dealing amounting to fraud, and, 
in my judgment, the casedoes not faJl within any exception which might 
be held to justify the interférence applied for. ïhe motion for an in- 
junction must therefore be denied. 



GiLLESPiE et al. V. Campbell. 
( (Mrcuit Omrt, N. D. Illinois. September 9, 1889.) 

1. Negotiablb Paper — Liability bbtwebn Accommodation Parties. 

An accommodation indorser of a bill of exchange, meeting the debt when 
legally charged with its payment, becomes a holder for value of the bill, and 
may recoyer thereon against an accommodation acceptor the fuU amount paid, 
notwithstanding he knew at the time of indorsement that the acceptance was 
for accommodation. 

3. Contribution— Bbtwken Accommodation Parties. 

An accommodation acceptor of a bill of exchange has no claim for contri- 
bution against subséquent accommodation indorsers, though the indorsers 
knew the acceptance to be without considération. 

3. Nbgotiable Paper — Actions — Dépenses. 

In an action by two accommodation indorsers of a bill of exchange against 
a prior accommodation acceptor, it is no défense to the claim of plaintilïs for 
payment of the bill that the proceeds of the bill when discounted were applied 
by the drawer to the payment of paper on which one of the plaintiiïs was an 
indorser. 

At Law. On motion for new trial. 

J. A. Sleeper, for plaintifï's. 

A. & C. B. McCoy, for défendant. 

Jenkins, J. The défendant moves to set aside the verdict for the plain- 
tifis, and for a new trial, maiuly upon the ground that upon the proois 
disclosed a recovery is not sanctibned by the law. The action is by the 
plaintiffs as indorsers against the défendant as acceptor of a certain inland 
bill of exchange, dated April 1, 1886, for $3,000, at 90 days, drawn by 
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one R. G. Buchanan, of Franklin, Tenn. The bill was to the order of 
the plaintiflf Gillespie, was indorsed by him and the plaintiff Winsted, 
and at its maturity was held by the National Bank of Franklin. This 
bill was in renewal of one for a like amount dated December 31, 1885, 
at 90 days, drawn, accepted, and indorsed by the same parties. On the 
26th of December, 1885, Buchanan forwarded the original bill by mail 
to the défendant at Chicago, requesting its acceptance for the personal 
accommodation of the drawer. It was not at that time indorsed by either 
of the plaintiffs. The bill was thus accepted by the défendant, and re- 
turned to the drawer, who procured the plaintiffs severally to indorse it 
for his acconmiodation, that he rnight procure discount thereof at the 
bauk at Franklin. He states that he notified the plaintiffs at the time 
that the acceptance by the défendant was purely an accommodation ac- 
ceptance. This assertion is disputed by the plaintiffs, but the fact is 
assumed to be as stated by Buchanan. The plaintiffs thereupon sever- 
ally indorsed the bill without considération, and returned it to Buchanan, 
who procured it to be discounted at the National Bank of Franklin, the 
proceeds being passed to his crédit in account, and subsequently drawn 
out upon his checks. Thore was no communication between the accom- 
modation parties to the bill respecting the liability inter se to be assumed 
by either, nor any agreement in regard thereto other than that implied 
by the law, nor did the acceptor know that there was to be any accom- 
modation indorsement of the bill. The renewal bill was protested at 
maturity, and the indorsers charged with its payment. The plaintiffs 
thereafter, on July 19, 1886, paid to the bank the amount, in equal 
portions. The bill was thereupon surrendered by the bank, and the 
plaintiffs seek to recover thereon against the acceptor of the bill. 

It is urged for the défendant that the parties litigant, being ail accom- 
modation parties to the bill, were co-sureties for the drawer; that there- 
fore the plaintiffs can maintain no action on the bill as such, and may 
only recover in separate actions, and upon the équitable principle of con- 
tribution, such an amount as each bas paid in excess of the one-third 
part of the bill. 

With respect to business paper, the parties thereto are liable to each 
other in succession, as their names appear. The acceptor of a bill is 
the principal debtor. As between successive indorsers, the writing 
imports a several and successive, not a joint, obligation. In this re- 
spect there is no distinction between accommodation and other paper. 
They are both governed by the same rules. 3 Kent, Comm. *86. It is 
compétent for the accommodation parties to a bill, as between themselves, 
to contract for a liability différent from that evidenced by the paper it- 
self, and paroi évidence thereof is receivable. Phillips v. PreMon, 5 How. 
278. But, wanting such independent agreement, the several successive 
parties to accommodation paper are bound to those succeeding them, 
who hâve been compelled to meet the obligation. In such case parties 
are not bound to contribution. The principle upon which the rule is 
founded, is this: The indorser bas incurred a contingent liability upon 
the faith of the antécédent names to the paper, and by payment becomes 



726 FEDEBAL REPORTER, Vol. 39i 

entitled to ail the rights of an indorser for value, with remedy over for 
the whole amount paid against the prior parties. The obligation of the 
one is primary; of the other, secondary. It is of no moment that the 
accommodation indorser knew that the acceptance was without considér- 
ation. He has incurred and met his obligation upon the faith of the 
acceptance, and stands in the light of a holder for value. The principle 
was established by the suprême court in 1830, in the case oî McDonald 
V. Magruder, 3 Pet. 470, the opinion of the court being delivered by 
Chief Justice Marshall. There the first accommodation indorser sought 
to recover contribution of a second accommodation indorser of a note. 
The court held that, to authorize contribution, the undertaking must be 
joint, not separate and successive; that the second indorser, incurring 
liability upon the faith of the first indorser, as well as of the maker, and 
meeting that liability, sta.nds as a holder for value, and the contract 
as between him and his immédiate indorser cannot be said to be without 
considération. This ruling was followed and approved in Phillips v. 
Preston, 5 How. 278, and in McOarty v. Eoof^, 21 How. 437, 441. The 
principle established has never since iDeen questioned in the fédéral courts. 
If thèse cases stood alone, and in antagonism to the gênerai current of 
authority, they would of course be binding upon this court. The doc- 
trine of thèse décisions has, however, been sustained in most courts of 
the states of the Union speaking to the question. Smith v. Morrill, 54 Me. 
48; Coolidgev. Wiggin, 62 Me. 5&8; Johnsonv. Crâne, IQ N. H.68; Church 
V. Barlow, 9 Pick. 547; Clapp v. Rice, 13 Gray, 403; Woodward v. Sever- 
ance, 7 Allen, 340; Shaw v. Knox, 98 Mass. 214; Kirschner v. Conklin, 40 
Conn. 77; Brovm v. Mott, 7 Johns. 361; Suydam v. WeMfall, 2 Denio, 205; 
Kelly V. Burroughs, 102 N. Y. 93, 6 N. E. Rep. 109; Youngs v. Bail, 9 
Watts, 141; Ross v. Espy, 66 Pa. St. 481; Wood v. Repold, 3 Har. & J. 
125; Ponieroy v. Olark, 1 MacArthur, 606; Bank v. Beirne, 1 Grat. 234, 
265; Hoguey. Davis, 8 Grat. 4; Bank v. Vanmeter, 4 Rand. (Va.) 553j 
Marr v. Johnson, 9 Yerg. 1; Brahan v. Ragland, 3 Stew. (Ala.) 247; 
Spence v. Barclay, 8 Ala. 581; Moody v. Findley, 43 Ala. 167; Cathcart 
V. Gibson, 1 Rich. Law, 10; Aiken v. Barkley, 2 Spear, 747; Weir v. Cox,. 
9 Mart. (La.) 573; Connely v. Bourg, 16 La. Ann. 108; Stiles v. Eastman, 
1 Ga. 205; Hixon v. Reed, 2 Litt. (Ky.) 176; McNeUly v. Patchin, 23- 
Mo. 40; McOune v. Bdt, 45 Mo. 174; StillweU v. How, 46 Mo. 589; Druhe 
V. Christy, 10 Mo. App. 566; Wilson v. Stanton, 6 Blackf. 507; Wood- 
worth V. Bowes, 5 Ind. 277; Core v. Wilson, 40 Ind. 204; McGurk v. Hug- 
gett, 56 Mich. 187, 22 N. W. Rep. 308. But two American cases were 
cited to the contrary, and thèse may be readily disposed of. The case of 
Douglas v. Waddle, 1 Ohio, 413, arose upon a note, and, if there be no dis- 
tinction in this respect between a note and a bill, (and I can conceive of 
none,) sustains the defendant's position. The authority of this case is de- 
nied in McDonald v. Magruder, swpra. In Williams v. Bosson, 11 Ohio, 62, 
the case oî Douglas v. Waddle is said to bave been founded upon and to rec- 
ognize and establish as law a local usage or understanding that accom- 
modation indorsers of notes were joint sureties, and not liable to each 
other in the order of their coming on the note. Without directly over- 
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ruling the case, the court refused to extend the rule to bills of exchange, 
and held that accommodation indorsers of such paper are not joint sure- 
ties, but are separately liable to each other in their order. This décision 
is approved in KeUey v. Few, 18 Ohio, 441. The case relied upon is con- 
sequently without weight. The case of Paulin v. Kaighn, 27 N. J. Law, 
503, was one for contribution between two co-obligors on a joint bond. 
The right of contribution in such case is not doubted. Nor is it dis- 
puted that the obligation to contribute arises, not from mutual engage- 
ment, but from principles of equity and morality. 

In addition to the foregoing, I hâve fallen upon décisions in two other 
States sustaining the contention of the défendant, which it niay be well 
to notice. Flint v. Day, 9 Vt. 345, and Pitkin v. Flanagan, 23 Vt. 160, 
166, both sustain the theory of the défense, but they are doubted in 
Keiih v. Ooodivin, 31 Vt. 268, 276, and would seem to be of no présent, 
or at least of doubtful, authority in that state. In Daniel v. McRae, 2 
Hawks, 590, by a divided court, accommodation parties to commercial 
paper are held to be co-sureties in whatever order or character they are 
placed upon the paper. The doctrine declared came for review before 
the suprême court of North Carolina in Richards v. Simms, 1 Dev, & B. 
48, 51. The court states that the rule in that state had been so generally 
acquiesced in that, upon the principle of stare decisis, it felt bound to fol- 
low it as established law; but the judges unanimously declared that, were 
the question res intégra, the principle could not be sanctioned; and they 
"should say, as bas been said by the rest of the mercantile world, that 
the parties to accommodation paper were to be governed by the same 
rules as parties are governed whose names are on other or business paper." 
It inay therefore fairly be said that the few décisions in this country up- 
holding the contention of the défendant bave been repudiated and shorn 
•of their authority within their respective jurisdictions, and that the courts 
of the states, so far as they bave spoken, approve and follow the décisions 
of the suprême fédéral tribunal. 

The case oî Reynolds v. Wheeler, 10 C. B. (N. S.) 561, undoubtedly sus- 
tains the défense hère. It sanctions the right of an accommodation ac- 
•ceptor to contribution from an accommodation indorser. The décision is 
based upon gênerai principles of suretyship, overlooking the presumption 
ofthe mercantile law that subséquent accommodation parties signed in 
reliance upon the responsibility ofthe prior accommodation parties. The 
case was decided in 1861, and appears not to hâve been reviewed in any 
court. It would seem to be opposed to the principle upon which Fenium 
V. Pocock, 5 Taunt. 192, was decided, wherein Lord Chief Justice Mans- 
FiELD remarked : "And I never before knew that there was any différence 
between an acceptance given for accommodation, and an acceptance for 
value." I am referred to and can find no other case in England directly 
to the question. The absence of other authority in that country is some- 
what remarkable. The case stands alone; citing no authority to sustain, 
in opposition to the gênerai current of authority, and in antagonism to 
the ruling in McDonald v. Magruder, which may not be disregarded in 
this court. 
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In Dering v. Earl of Winchelsea, 1 Cox, Ch. 318, 2 Bos. & P. 270, 1 
White &T. Lead. Cas. Eq. *60, contribution was enforced between sure- 
ties on différent bonds for the same debt. But in Coope v. Twynam, 1 
Turn. & R. 426, the lord chancellor stated that that décision had been 
doubted at Westminster Hall, and that contribution was dépendent upon 
whether the transaction was separate and distinct, or the same transac- 
tion split into différent parts. The case, however, received the approval 
of the suprême court in McDonald v. Magruder, supra, and was distin- 
guished for the reason that in the one case the parties stood in the same 
relation to the obligée of the bond and to each other; while in the other 
the relation of the parties is dissimilar, the indorser giving bis name on 
the faith of the précèdent parties to the bill. In Mr. Hare's notes to 
this case (1 Lead. Cas. Eq. 3d Amer, from 2 London Ed. 157) he asserts 
that "where successive indorsers ail indorse for accommodation of the 
maker, though at différent times, and without communication or mutual 
understanding, they are in equity co-sureties, subject to common con- 
tribution; and évidence is admissible to show that successive indorsers 
sign for accommodation, and thus to render them subject to contribution." 
The author cites to sustain the statement Daniel v. McRae, 2 Hawks, 590, 
which, as shown supra, bas been repudiated as authority by the court 
in which it was decided. The statement by the author is contrary to 
established law. 

It may not be denied that there is an engaging, persuasive equity 
in the principle that ail sureties should share equally the burden as- 
sumed; and that in generalis the law. "Equality is equity." But in 
the case of commercial paper a superior equity intervenes, in that lia- 
bility bas been assumed upon the faith of prior engagement, and that 
without respect to knowledge of the accommodation character of précè- 
dent stipulation. And, after ail, the distinction between the two classes 
of authorities is more apparent than real; or is perhaps one resting in 
the burden of proof. The one assumes the contract to be as appears 
upon the face of the paper, construed by the mercantile law, permitting 
and enforcing ail agreements for a différent liability Miter se. The other 
déclines to assume that the one party bas become bound upon faith of 
the other's précèdent engagement, and treats ail accommodation parties, 
however they may appear upon the paper, as co-sureties and equally 
bound for the debt, and so Hable to contribute; but likewise recognizing 
and enforcing any différent engagement between the parties. Whichever 
rule may seem the more équitable and to be preferred, the former is too 
firmly established to be disturbed. Individual notion of right must now 
yield to the wiser judgment of the law. 

It is also insisted for the défendant that the court erred in failing to 
submit to the considération of the jury the question whether the pro- 
ceeds of the original draft were applied by Buchanan in whole or in part 
towards the payment of other paper upon which the plaintiffs or one of 
them were indorsers. On January 1, 1886, the bank held four pièces 
of Buchanan's paper, severally indorsed for accommodation by one or 
the other of the plaintiffs, but no one pièce indorsed by both. Three 
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of such notes were renewed at maturity, and, if ever paid, were not paid 
by the proceeds of the Campbell acceptance. The only one to which the 
objection can apply is the note for $5,000, indorsed by Winsted, one of 
the plaintiffs, maturing January 12-15, 1886. That note was paid prior 
to April 3, 1886, but when prior does not appear. The Campbell accept- 
ance of S3,000 was discounted by the bank, January 5, 1886, and the 
proceeds passed to the crédit of Buchanan on account. The cashier of 
the bank asserts that the amount was disbursed by sundry checks of 
Buchanan's on the bank. His account with the bank is not produced. 
Whether in point of fact the proceeds of the Campbell acceptance were 
applied towards the payment of the $5,000 note, maturing some 10 days 
after the discount of that acceptance, is therefore left in doubt. The 
production of the bank account would bave relieved the doubt, and es- 
tablished the truth. Neither Buchanan nor the cashier could from recol- 
lection and without référence to the bank account testify to the fact. In 
the absence of testimony of other transactions with the bank, the jur}'' 
might fairly infer that the proceeds of the acceptance went towards the 
payment of the note. If, therefore, the fact is material, the question 
should bave been submitted. 

Buchanan requested the acceptance of Campbell to enablehim to raise 
money "to run his business." The défendant accepted the bill, and re- 
turned it to the drawer, with a view to its use for that gênerai purpose. 
There was no restriction upon its use for the needs of the drawer in his 
business. If the proceeds were applied by Buchanan towards the dis- 
charge of his debt, that was one of the uses contemplated. That was no 
fraud upon the défendant. If with the proceeds Buchanan discharged 
in part a debt for which Winsted, one of the plaintiffs, was holden as an 
accommodation indorser, that is not an availing défense. It was none 
the less the debt of Buchanan, which he was obliged to discharge, and 
could rightfully discharge with the proceeds of the Campbell acceptance. 
It is of the first importance in any business that one should pay maturing 
obligations, and that object must be deemed to bave been within the con- 
templation of the défendant in accepting this bill. It was a legitimate 
use of the crédit loaned by him. But, if otherwise, it was the act of 
Buchanan, and not of the plaintiff Winsted. He is not shown to bave 
had any connection with or knowledge of the transaction. If known to 
him, it is not perceived that the fact would avait to discharge the liability 
of the défendant upon his acceptance. It is true that thereby Winsted 
was relieved of his contingent liability upon that note, or, rather, that 
his contingent liability for that debt was transferred to the bill in suit. 
The debt, however, was the debt of Buchanan, which he was primarily 
obligated to discharge. The defendant's crédit was loaned that means 
might be obtained by Buchanan to meet his obligations. It was wholly 
immaterial in this connection whether the proceeds of the crédit loaned 
were used for future spéculation, or to enable Buchanan to meet past 
obligations, and to continue his business. And, again, the plaintiffs sue 
as joint owners of the bill. The défense asserted, if otherwise availing, 
cannot advantage the défendant hère. It could only be well pleaded 
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against the plaintifF Winsted alone. It could not afFect the plaintifF Gil- 
lespie, who was neither a party to the note paid nor tb the payment of 
it. The plaintiffs stand in the shoes of the bank, as honafide holders 
for value, and as joint owners of the bill. Any défense, to avail, must 
afFect both, and not one only, of the joint owners of the bill. The mo- 
tion for a new trial will be overruled, and judgnient ordered npon the- 
verdict. 



Case v. Toftus, 
{Circuii Court, D. Oregon. Augiist 36, 1889.) 

1. Public Lands — Shorb Lakds. 

On the admission of a new stato into the Union, the "shore" or tide lands 
therein, not disposed of by the United States prior thereto, become the prop- 
erty of the state. 

2. SaMK — RiPARIAN RlGHTS — WhARVES. 

The owner of land abutting on the "shore" or tide lands in this state, and 
not disposed of by the United States or the state, has a right of access from 
his land to the water, and niay erect and maintain a private wharf there for 
his own convenience, so long as he does not materially interfère with the 
rights of the gênerai public, and subject to the power of the législature to 
regulate such use. 
{Syllabus by the Court.) 

In Equity. On motion for injunction. 
James F. Watson, l'or plaintifF. 
Lewis L. McArthur, for défendant. 

DEAnY, J. This suit is brought to hâve the défendant enjoined from 
constructing a tramway along the northern shore of Yaquina bay, near 
its mouth, in front of certain property belonging to the plaintifF, whereby 
access to the bay from said property is hindered and prevented. 

It is alleged in the bill that the plaintifF is the owner of a tract of land 
in Benton county, Or., known as the "Océan House Property," and 
worth $15,000, with a tavern on it, which cost S6,000; that said prop- 
erty abuts on the northern shore of said bay, into which the plaintifF has 
constructed a private wharf, to and from which goods and passengers 
are transported across said shore, between said bay and tavern; that Ya- 
quina bay is navigable for ail ordinary vessels, and is within the ebb and 
fiow of the ordinary tides of the Pacific océan, whereby said shore is 
daiiy cov6;red and uncovered for an average distance of 100 feet; that the 
de'endant is wrongfully and unlawfully engaged in constructing a wooden 
tramway over and along said shore in front of said property, with intent 
to maintain the same there for at least three years, which will completely 
eut ofF and prevent access from said bay or wharf to said tavern, and 
vice versa, to the great damage of the plaintiflF. 

The suit was brought in the circuit court of the state for the county 
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of Benton, and removed hère on the ground that the défense to the same 
arises under the laws of the United States. 

Hère a gênerai demurrer was filed to the bill. On the argument, the 
following points were made in support of the demurrer: 

(1) The "shore" in question is tide-land, and therefore presumably 
belongs to the state of Oregon. 

(2) The statutes of the state (Comp. 1887, § 3599 et seq.) provide 
for the acquisition of tide-lands by the owner of the abutting tract, but 
the plaintiff does not show any right thereunder. 

(3) The right to build or maintain the wharf by the plaintiff dépends 
on the statute of the state, the common law, or common usage; and nei- 
ther the statute nor the common law confers any such right. 

(4) There is no usage in Oregon by which the plaintiff can construct 
or maintain this wharf. 

(5) A comparison of the maps in the surveyor gênerai 's office will show 
that the tide-land in question is within the eorporate limits of the town of 
Newport, as defined by the act of February 21, 1887, which gives the 
town the exclusive power to regulate the érection of private wharves 
thereon; which power is also given to the town by virtue of sections 4227 , 
4228, of the Compilation of 1887. 

By the statute of the state (Comp. 1887, § 3599) the commissioners 
for the sale of school lands are "authorized and required to sell * * * 
tide and overfiowed lands on the sea-coast, owned by the state," as therein 
provided. This statute was passed on October 18, 1878. It gave the 
owner of land "abutting or fronting" on "the shore" of the Pacific océan, 
or of any bay, the préférence as a purchaser of such shore or tide land 
for one year from the passage of the act. 

This act was passed on the assumption that upon the admission of 
the state into the Union — February 14, 1859 — the title to the lands 
covered by the tide, then undisposed of by the United States, passed 
by opération of law to the state. How or why this is so, except to 
bolster up some fanciful notion of state sovereignty, I ne ver could per- 
ceive. But on the authority of Pollard v. Hagan, 3 How. 212, and 
Weber v. Commissioners, 18 Wall. 57, this court must recognize it as the 
law of the land. 

In his dissenting opinion in Pollard v. Hagan, supra, 231, Mr. Jus- 
tice Catron says a doctrine has lately sprung up in the courts of Ala- 
bama (tempus, 1844) "which assumes that ail lands temporarily flowed 
with tide-water were part of the eminent domain, and a sovereign right 
in the old states; and that the newones, when admitted into the Union, 
coming in with equal sovereign rights, took the lands thus flowed by 
implication as an incident of state sovereignty, and thereby defeated the 
title of the United States. * * * Although the assumption was new 
in the courts, it was not entirely so in the political discussions of the 
country. There it had been asserted that the new states coming in, with 
equal rights appertaining to the old ones, took the high-lands as well as 
the low, by the same implication now successfully asserted hère, in re- 
gard to the low-lands; and, indeed, it is difl&cult to see where the dis- 
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tinction lies. That the United States acquired, in a corporate capacity, 
the right of soil under water, as well as of the high-lands, by the treaty 
with France, cannot be doubted ; nor that'the right of soil was retained, 
and subject to grant up to the time Alabama was admitted as a state." 

In Hinman v. Warren, 6 Or. 408, the court went further, and held 
that the United States cannot dispose of the tide-lands, even in a terri- 
tor3^ This décision is also based on the dogma of state sovereignty, — 
that is, the sovereignty of a state in futuro, which is yet, so to speak, in 
utero, or the womb of time, and may never be born. 

The proposition is supported by the assertion "that the United States 
government has no constitutional orstatutory authority to so act towards 
a territory, or so dispose of the lands within a territory, as to make it 
impossible to admit such territory upon an equal footing with the other 
States of the Union." 

In Gould on Waters (section 40) it is said this is the only adjudica- 
tion on the subject of the power of the national government, " while hold- 
ing the title to the soil of the tide- waters," to make a valid conveyance 
of the same. 

The author adds: "The décisions of the suprême court of the United 
States hâve beon thought to lead to the conclusion reached in Hinman v. 
Warren, but it would seem that there is no very direct expression of such 
a view in the opinions of that court." 

The doctrine that new states must be admitted into the Union on an 
"equal footing" with the old ones does not rest on any express provision 
of the constitution, which simply déclares (article 4, § 3) "new states 
may be admitted by congress into this Union," but on what is cousidered 
and has been held by the suprême court to be the gênerai character and 
purpose of the union of the states, as established by the constitution, — a 
union of political equals. PoUard v. Hagan, 3 How. 233; Permoli v. 
New Orléans, Id. 609; Strader v. Graham, 10 How. 92. 

But certainly this equality does not require that the new state shall be 
admitted to any right in the soil thereof considered as property. The 
ante- Révolution states acquired no property in the soil thereof by entering 
into the Union. The lands that had not passed into private hands they 
already owned and held, as the political successors of the British crown. 

The true constitutional equality between the states only extends to the 
right of each, under the constitution, to hâve and enjoy the same measure 
of local or self government, and to be admitted to an equal participation 
in the maintenance, administration, and conduct of the conimon or na- 
tional government. 

The pride of the new state may be touched at the thought of being 
the owner of the tide, swamp, and overflowed lands within its bor- 
ders, and the tax-payer may flatter himself that the proceeds of their 
sale will ligliten the burdens of taxation, but observation and expéri- 
ence in the new state tell a différent taie. If aid is to be given to the 
new state out of the public lands within its borders, let congress pro- 
vide that it shall hâve a libéral percentage of ail the sales of such land. 

The soil of Oregon was acquired by the national government by means 
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of the discoveries, explorations, and occupation of the citizens of the 
United States; and it was so acquired for the benefit of ail, and not a part. 
In Johnson v. Mcintosh, 8 Wheat. 595, Mr. Chief Justice Marshall, in 
considering the efïect of a discovery of an uninhahited country by per- 
sons who aeknowledge some existing government, says: 

"The discovery is made for the beneflt of the whole nation; and the vacant 
soil is to be disposed of by that organ of the government which bas the con- 
stitutional power to dispose of the national dominions." 

And in Martin v. Waddell, 16 Pet. 409, Mr. Chief Justice Taney cites 
this language, and relies on this authority, in a case involving the right 
to the soil under the navigable waters of New Jersey. Congress is the 
organ of the national government that has the power to dispose of the 
territory and other property of the United States. Const. art. 4, § 3. 

In the territories the national government is both the sovereign and 
proprietor. Congress has the power to govern them, and in so doing 
exercises the combined power of the national and state governments. 
Inmirance Go. v. Ganter, 1 Pet. 542. And as such sovereign and propri- 
etor it may dispose absolutely of ail the public land in the territory, 
whether high or low, wet or dry. For the time being, as sovereign, it 
has the JMS pu W-icum, or right of jurisdiction and control, of the shores 
for the benefit of the public, as in the case of a public highway over 
private land; while as proprietor it has the jus privattim, or right of 
private property, subject to the jus pubUcum. Gould, Waters, § 17. 

This jus publkum, whether held by the national government during 
the territorial period or the state thereafter, may be sold or disposed of 
by the législature of either, who represent the public. Lansing v. Smith, 
4 Wend. 20; GovM v RaUway Go., 6 N. Y. 638; Gould, Waters, § 32. 

On the admission of the territory into the Union, the state, as the 
local sovereign or authority, succeeds to the jus publicum, except so far 
as may be necessary to enable the national government to make and 
maintain régulations of commerce. But it rests with congress to say 
when a territory shall be admitted into the Union as a state. Can any 
one say when, if ever, Alaska will be admitted into the Union, on an 
equal footing with Ohio, Pennsylvania, and New York? For aught that 
appears, it will ever be but very sparsedly populated. Its commercial 
value is principally as a splendid préserve for fish and fur; while, as a 
summer touring ground, and a place to get "far from the madding crowd," 
it is original and unequaled. Can it be possible that in the mean time 
the United States may not dispose of the private property in any of the 
"shore" of Alaska, which it purchased from Russia, but must hold it, 
"willing or not, as trustée for some possible state or local sovereign that 
may arise or rule there in the far future? As well ask, it seems to me, 
if any grant or disposition of the shore in England by the crown, prior 
to magna charta, is biuding on the succeeding sovereigns of the house of 
Hanover. 

Assuming, as we must, in the présent state of the décisions on the 
subject, that the "shore" or lauds in Oregon periodically covered by the 
tides, and not disposed of by the United States while it was a territory, 
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are the property of the state, what, on the showing hère made, is the 
condition of the "shore" in question, or the rights of the parties to this 
suit in relation thereto? There is nothing to show that it ever has been 
disposed of by either the state or the tJnited States. By the act of 1887, 
supra, the state has authorized its sale. So far as appears, this sale may 
be made without qualification or réservation, — a sale of both the jus pub- 
licum and the jus privatum, — in which case the vendee would acquire the 
private property in the land, and the right of the public to the use of 
the same for the purpose of navigation or tishing. 

Whether any réservation of the jus publicum has been made in the 
deeds executed by the çommissioners to vendees under the act I am not 
advised. 

The plaintiff is the owper of land abutting on the "shore" of Yaquina 
bay. How he acquired it does not appear, and it may not be material. 
But the title must be derived from the United States, under some of the 
acts of congress providing for the disposition of the public lands in Ore- 
gon. Be this as it may, as a littoral proprietor he has a right of access 
from his premises to the water, and to erect and maintain a private 
wharf there, at which to land and embark, so long as he does not mate- 
rially interfère with the rights of the public, and subject to the power of 
the législature to regulate such use or privilège. Duttan. v. Strong, 1 
Black, 25; Railway Co. v. Sdmrmeii', 7 Wall. 272; Yates v. Milwaukee, 10 
Wall. '497; Weber v. Çommissioners, 18 Wall. 57; Gould, Waters, §§ 124, 
149, 151, 154. 

The défendant has no spécial right in the "shore," or to the use of it, 
beyond that of the gênerai public, which does not include the right to 
■construct or maintain a tramway or other structure upon or over it, that 
would prevent or substantially impair the littoral proprietor's right or 
privilège of access to and froïn the water. 

It does not appear from the bill that this tramway is in fact such a 
structure, or whether the rail or track is laid level with the sand orearth 
or not. Presumably it is so. But it was admitted on the argument 
that it is 12 or 15 inches above the surface ofthe ground, and therefore 
■cannot be crossed by a wheeled vehicle, unless it is bridged. 

Prima fade, then, the tramway is a nuisance, which works a spécial 
injury to the plaintiff, and the défendant ought not to be allowed to main- 
tain it; and an injunction is the proper remedy for the wrong. 1 Pom. 
Eq. Jur. § 252; Gould, Waters, § 21. 

The point made under the act of 1887 cannot now be considered. 
The facts on which it rests are not in the record, nor are they such as 
the court can take judicial notice of. It does not appear from the bill 
that the "shore" in question is within the corporate limits of Newport, 
■or that the land of the plaintiff is. 

In this opinion some possible aspects of this case are considered that 
are not absolutely necessary to the décision on this demurrer. But 
they were seriously propounded by the learned counsel for the parties, 
^nd the considération of them invoked. 

The demurrer is overruled. 
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IVISON et câ. V. BOAED OF ScHOOL COMMISSIONEKS. 

{Circuit Court, JD. Indiana. September 5, 1889. j 

1. SCHOOLS AND SCHOOIi-DlSTRICTS — TbxT-BoOKS— EVIDENCE— PakOL, TO Ex- 

PLAIN WbITTNG. 

A proposition by complalnants to the scbool board of a city, that If certain 
text-boolis should be adopted by tbe latter complainants would furnish them 
on certain terms, and a resolution of acceptance of such proposition by the 
board, neither of ■which stipulâtes for any length of time forwhichthe books 
shall be used, créâtes a contract free from ambiguity, and évidence aliunde 
is not admissible to show that a certain time was intended. 

2. Samb. 

Nor is such intention shown by the requirement of Rev. St. Ind. § 4436, that 
no text-book adopted by the county board shall be changed within six years 
fromits adoption, aa such requirement does not applyto cities; and as the stat- 
ute also provides that such changes may be made by the unanimous consent 
of the board. 

3. Bamb. 

The facts that by its bj'-laws the board can make no changes in books ex- 
cept at certain sessions, and that at another session it is about toexclnde com- 
plainants' books and introduce others.in accordance with an act of the légis- 
lature, does not, on bill to enjoin such action, bring in question the validity 
of the act, where the board's bj'-laws also provide that changes may be made 
atany time by a t-wothirds vote. 

In Equity. On bill for injunction. 
A. G. Harris, for complainants. 
Duncan, Smith &Wilson, for défendant. 

Woods, J. The bill of the complainants is to the effect that in May, 
1888, the board of scbool commissioners of the city of Indianapolis en- 
tei'ed into a contract with the complainants, whereby, on terms stated, 
Swinton's geographies were adopted for use in the schools of the city for 
the terrn of six years; that the complainants hâve fully complied with 
the contract on their part, but that the comuiissioners, supposing them- 
selves bound in law to such action, are about to adopt and introduce, to 
the exclusion of complainants' books, books to be supplied by contractors 
under a certain act of the législature of Indiana of date of March 2, 1889, 
(Acts 1889, p. 74;) that said act, besides being in violation of the con- 
stitution of the state for reasons stated, is invalid in respect to the contract 
of the complainants and the board of school commissioners, aforesaid, 
and in violation of the con.stitution of the United States, because, if up- 
held, it would impair the obligation of that contract. 

In respect to the making and terms of that contract, the bill shows 
that at the regular session of the board on May 4, 1888, a resolution was 
passed that Swinton's geographies be adopted, provided satisfactory 
terms could be obtained with the publishers; and that, after conferring 
with the board, the complainants signed and submitted to the board, at 
its session held on the 18th day of May ,1888, the foUowing proposition: 

"May 4, 1888. 

"This paper.is to certify tbat, if Swinton's geographies be adopted by the 
school board of Indianapolis, Ivison, Blakeman, Taylor & Co., as publishers- 



736 FEDERAL REPORTER, Vol. 39. 

of said books, will furnish them to the piipils of the public sehools ot In- 
dianapolis in accordanee with the following conditions: (1) Swinton's In- 
troductory Geography to be given in even exchange for ail Guyot's Element- 
ary Geographies presented for siich exchange upon an agreed date acceptable 
to both parties to this agreement. (2) The same of Swinton's Grammar School 
Geography for Guyot's Intermediate Geography. (3) A Swinton's Grammar 
School Geography to be given for a copy of Guyot's Elenientary and thirty- 
flve cents, if presented at date mentioned above. (4) A donation of 250 cop- 
ies of each book, Swinton's Introductory, and Swinton's Grammar School, to 
be made to the school board. (5) Thepublishers to furnish teacher's desk, in 
every case, with a copy of the book used in her grade. (6) Introduction rates 
of 40 cts. for Introductory, and 90 cts. for Grammar School; to continue for 
one year. (7) Kegular priées after one year to be regular Wholesale priées, 
sub.ject to any déductions that may for any reason be made in said books by 
thepublishers. The priées are in no case to be increased during the term of 
use of snch books in Indianapolis. 

[Signed] "IvisoN, Blakeman, Tayloe & Co. 

"By W. F. Try, General Agent for Indiana & Michigan." 

And that thereupon at said meeting it was moved by a member of the 
board that said proposition be adopted by said board and the agreement 
concurredin, which was then and there done, as fuUy appears upon the 
files and records of the board. 

In respect to tlie powers of the school commissioners of the city to 
adopt books and make contracts for_their supply, the statutory provis- 
ions are as folio ws: 

Eev. St. 1881: "Sec. 4436. County Board of Education. (8) The county 
superintendent, and tlie trustées of the townships, and the chairman of the 
school trustées of each town and city of the county, shall constitute a county 
board of éducation. * * * Said board shall consider the gênerai wants 
and needs of the schools and school property of which they hâve charge, and 
ail matters relating to the purchase of school furniture, books, maps, charts, 
etc. ïhe change of text-books, except in cities, and the care and manage- 
ment of townshiplibraries, shall be determined by such board, and each town- 
ship shall conform as nearly as practicable to its action; but no text-book 
hereafter adopted by the county board shall be changed within six years from 
the date of such adoption, except by unanimous vote of ail the members of 
such board: provided, that any text-book heretofore adopted by the county 
board of éducation shall not be changed within three years from the date of 
its adoption." 

"Sec. 4460. Duties and Powers. (4) Such board of school commissioners 
is hereby authorized: * * * Seventh. To establish and enforce régulations 
for the grading of, and course of instruction in, the schools of the city, and l'or 
the government and discipline of such schools." 

The by-law of the board on the subject is as follows: 

"Sec. 7. Text-Books and Course of Instruction. It shall be the duty of 
this committee, annually, at the first regular meeting of the board m April, 
to make a report embracing such f acts and suggestions in regard to text-books 
and course of instruction as it may thinkadvisable to présent. At this meet- 
ing any member may propose changes in text-books. Ail propositions for 
clianges in text-books shall lie over for one month, when they may be acted 
upon. It shall not be in order for any commissioner at any other time to pro- 
pose changes in text-books used in the schools, except by a vote of at least two- 
thirds of ail the members of the board. * * * Ail changes in text-books 
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shall take effect only at the commencement of the fall term of tlieschools, un- 
less it be otherwise ordered by a vote of two-thirds of ail the members of the 
board." 

At the threshold, manifestly, is the inquiry whether the complainants 
hâve the contract right which they assert. If net, they hâve no cause 
of complaint against the respondent, and no right, in this court certainly , 
to bring into question the validity or scope of the act of the législature 
of the state, under which, it isalleged, the respondent is aboutto take ac- 
tion in hostility to complainants' interest. 

By the seventh clause of section 4460, supra, the board of school com- 
missioners are empowered "to estabhsh and enforce régulations for the 
grading of and course of instructions in the schools of the city ." In this 
clause, helped out possibly by implication from section 4436, supra, 
must be found whatever authority there is for making such a contract as 
the one in question; and, considering the principle that grants of power to 
mjanicipal corporations are to be construed strictly , it is not clear that the 
board had power to bind itself by a stipulation that the books adopted 
should continue in use for a stated period of years. This power to sélect 
or adopt books was given, mainly, at least, for the benefit of the public, 
to be used as occasion should require; and it is not consistent with this 
design that, in a single exercise of it, the board should abrogate or exhaust 
it by stipulating that it should not for a term stated be exercised again. 
If this could be donc for six years, it could for sixty. See Conley v. 
School Directors, 32 Pa. St. 194; Qlark v. School Directors, 78 111. 474; 
Bancrofi v. Thayer, 5 Sawy. 502. But, whatever the power of the board 
in this respect may hâve been, the proposition submitted by the com- 
plainant and the resolution of acceptance by the board, constituting 
whatever contract there is between them, do not show an agreement that 
complainants' books shall be used for the term of six years, or for any 
definite time. Indeed, I ani not clear that by this transaction the board 
can be deemed to hâve corne under any obligation to the complainants 
whatever. It seems rather to hâve simply exercised its authority to 
adopt, and, as a condition of its action, to hâve exacted of the complain- 
ants a promise to furnish the books at the priées stated, "during the 
term of use of such books in Indianapolis;" that is to say, "so long as 
the books should be used in Indianapolis." That the understanding 
at the time was that the board was doing and binding itself to do noth- 
ing beyond the adoption of the books, is indicated in the first sentence 
of complainants' proposition: " This paper is to certify that if Swinton's 
geographies be adopted by the school board of Indianapolis, Ivison, 
Blakemore, Taylor & Co. , as publishers of said books, will furnish them," 
etc.; and. in the entire document, and in the resolutions adopted by the 
board, there is no suggestion of a condition, covenant, or promise that 
there should be, after the adoption, any further action or liability on the 
part of the board. Practically, the action taken was simply a grant by 
the board to the coinplainants of the exclusive privilège or right to fur- 
nish to the pupils and patrons of the city schools the books specified, 
upon the term s stated, until other books instead should be adopted,— 
v.39F.no.l4— 47 
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that is to say, during the pleasure of the board; and in this view the 
doctrine is perhaps applicable that"grantsof franchises and spécial priv- 
ilèges are always to be construed most strongly against the donee and in 
favor of. the public." Turnpihe Co. v. Illinois, 96 V.. S. 63; Slideli v. 
Grandjean, 111 U. S. 412, 4 Sup. Ct. Rep. 475; Navigation Co. v. Eail- 
wat/ Co., 130 U. S. 1, 9 Sup. et. Rep. 409. 

But aside from this doctrine, and conceding that the complainants 
hâve a contract which should be interpreted by the ordinary rules, there 
is in it no siich ambiguity or incdmpleteness as to admit of extraneous 
évidence to explain its meaning, or to enlarge its scope. The affidavits, 
therefore, introduced on the proposition of complainants that the parties 
intended a contract for six years, must be rejected, and the intention 
must be deduced from the written proposition of complainants, and the 
resolution of acceptance by the board; and from thèse, as already stated, 
it does not appear that an}"- term of use was stipùlated. 

The requirement in section 4436, that no text-book adopted by the 
county board shall be changed within six years from the date of adop- 
tion, in no manner helps out the claim of the complainants for a con- 
tract or privilège for six years, because that provision has no application 
to cities; and even if applicable, it could lend no force to the contract, 
because, by the unaninious cousent of the county board, changes could 
be made at any time. It is suggested, however, that by its by-laws the 
board can-make no change of text-books except at its April session, and 
consequently there can be no action upon the subject now, except it be 
under the act of the législature referred to, and therefore the validity of 
that act is in issue, even if plaintiffs' contract be for no definite term of 
use. The sufficient answer to this is that, by the terms of the by-law, 
changes may be made at any time by a two-thirds vote of the members 
of the board. It follows that theapidication for a temporary restraining 
order must be denied; and it is so ordered. 



Pareington étal. v. Touetelott. 
{Circuit Court, W. D. Missouri, W. D. September 3, 1889.) 

Spbcific Performance— CoNTRACjr—IiîcuMBRANCES. 

Plaintiffs filed a bill for the spécifie performance, of a contract topurchase 
certain land on delivery to the défendant of an abstract of title showing the 
property to be free from ail incumbrances, and alleged performance on their 
part. Défendant alleged that a railway had a right of way over the land 
for 20 years. Plaintiffs filed an amended complaint, alleging that défendant 
knew of such fact at the time the contract was made, and that the right of 
way enhanced the value of the property within the knowledge of both par- 
ties to the contract. Held, that a demurrer to the amended bill miist be sus- 
tained on the ground that plaintiffs bave sought therein to contradict and 
vary a written contract. 

Samk. 

Such right of way is an incumbrance on the property. 
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In Equîty. Bill for spécifie performance. 
Crittenden, McDougal éc StUes, for plaintiiEfs. 
Pratt, McOrary, Ferry & Hageman, for défendant. 

Philips, J. This is a bill for spécifie performance of a contract re- 
specting the sale of certain real estate situated in the west bottoms of 
Kansas City, Mo. The contract provides, among other thinga, that — 

"The sellers are to furnish, within flve days from the date hereof, a com- 
plète abstract of title to said property from TJnited States goveinment, and such 
usual certificates as may be reqiiired by the buyer as to judgments and rne- 
chanics' liens; « * * and the buyer to hâve twenty days for the exam- 
i nation thereof. * * * If, upon examination, it ia found that the sellers 
hâve a good title in fee to said property, they are to exécute and deliver to the 
buyer, or order, a gênerai warranty deed thereto, properly executed, and free. 
and clear of ail liens and inctimbrances whatsoever, except only such as are 
to be assumed by the buyer." 

To the original bill filed herein the respondent interposed as a défense 
that at the time of the luaking of the contract there was, and novv is, an in- 
cumbrance on the real estate in the form of an easement in faVor of the 
Missouri Pacific Railway Çonipany, as assignée of one George Fowler, for 
laying down and maintaining a railroad track thereon for a period of 20 
years, which said track hasbeeu built, and is now in use thereon. To 
avoid this allégation of the answer the complainauts bave filed an amended 
bill, in which, among other things, it is alleged, in avoidance of said al- 
leged incumbrance, that during the negotiations for the purchase of said 
premises the complainants and respondent went upon said property, and 
made a personal examination and inspection of the sàme; that said re- 
spondent saw and understood that said strip was being used for said rail- 
road right of way; that he was informed of the length of time said ease- 
ment was to exist; and that respondent understood and regarded said 
railroad track for switching purposes to be a valuable privilège, greatly 
enhancing the market value of said premises; and that said fact, so known 
to the purchaser, was the inducement which finally led him to the agree- 
ment; and that it was the chief considération of the purchase thereof at 
the agreed price; and that in drawing the written contract no mention 
was made of said grant or right of way for the reason that it was well 
known and understood at the time by ail the parties to greatly enhance 
the value of said premises. To this amended bill the défendant demurs, 
for the reason that in it complainants bave undertaken to contradict and 
vary the terms of a written contract, and for other gênerai grounds. 

If the controUing question raised by this demurrer were res nmo, the 
conclusion which my sensé of right and justice would reach would prob- 
ably conflict with what seems to be thecurrent American authority. Ac- 
cepting as true the allégations of the amended bill, the respondent (ven- 
dee) contracted for the property after personal inspection of the premises. 
He saw the railroad frack through it, and bought the property because 
in his opinion this railroad switch enhanced the value of the purchase. 
To the common sensé of mankind it would therefore seem to be a sole- 
oism — a contradiction in tenus — to say that the purchaser could be heard 
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to assert that that was an incUmbrance — aburden; — in diminution pf the 
value of the thing bought, which was regarded by both parties as an in- 
ducement to the purchase. Thé best rëcognized définition, perhaps, of the 
term "incumbrance" is that given by Paesons, C. J., in Prescott v. Tme- 
man, 4 Mass. 630: " Every right to or interest iu the land granted to the 
diminution of the value of the land, but consistent with the passing of 
the fee of it by the conveyance. ", Tbe diminution of the value of the land 
being the crucial test, it would seem net unreasonable that where, in 
the opinion of the purchaser when he bought, and where the real fact 
confirmed his judgment, the physical condition complained of does not 
lessen the value of the property, either in the market or its use, it should 
logically follow that there was no incumbrance to become the subject of 
an action. And if, on the other hand, it be said that the written con- 
tract must be its own interpréter, without the aid of extrinsic facts, and 
that presumptively such easement is really an injury, it is answered with 
much force that the further presumption just as reasonably arises that 
such injury was in the contemplation of the parties when they made the 
contract after inspection; and that the purchaser paid, or agreed to pay, 
a correspondingly less priée. Nothing is more natural or usual than 
that two parties negotiating respecting the price of à pièce of property in 
full view, with obvious physical conditions, calculate the price based on 
the advantages or disadvantages supposed to arise on such apparent facts. 
From the opposite doctrine it might resuit that the purchaser would se- 
cure a double compensation for an injury resulting from such incum- 
brance — Mrst, in taking it into considération when he closed the con- 
tract; and, second, where the deed is executed, by recovering in an action 
for breach of covenant against incumbrances. The following adjudica- 
tions support what may be deemed the minority view of this contro- 
versy: Whitbeck v. Cook, 15 Johns. 483; Hymeg v. Esty, 36 Hun, 147; 
Pattersonv. Arthurs, 9 Watts, 152; Memmertv. M'cKeen, 112 Pa. St. 316- 
320, 4 Atl. Rep. 642; Kutzv. McOune, 22 Wis. 628; Smithv. Hughes, 50 
Wis. 627, 7 N. W. Pvep. 653; LaUande v. Wentz, 18 La. Ann. 290. 

It is impressive évidence of the fact that theforegoing views are rooted 
in the popular conviction of justice and right between man and man in 
such transactions that the législatures of some of the states, whose courts 
hâve held the contrary view, hâve declared by statute against public roads 
and the like constituting an incumbrance. Rawle, Cov. (6th Ed.) § 82. 
Ihe weight of authority, it must be conceded, is the other way; foUow- 
the early case of Kellogg v. Jngersoll, 2 Mass. 97, in which it was held that 
a public road over the land conyeyed constitutes ah incumbrance. The 
authorities on this subject are collected in the case of Burk v. HiU, 48 
Ind. 52. See Rawle, Cov. (6th Ed.) § 82. This doctrine has been ex- 
tended to an easement like the one in question of a railroad running over 
the land. The argument in support of this thebry proceeds on thé as- 
sumption that such easement diminishes the value of the land, or that 
the term "incumbrance" is to hâve a broader meaning than that given 
by Chief Justice Parsons. It contends that where the property is free 
from such servitude the purchaser may apply it to such uses and pur- 
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poses as he wills; but when it is siibject to such servitude the portion 
occupied is not subject to his exclusive dominion, nor can he use ahd 
enjoy the whole and every part thereof as should be the incident of an 
absolute fee. And in respect to a purchase with actual knovvledge of 
the physical condition of the property at the time of the exécution of 
the contract it is said in Beach v. Miller, 51 111. 206: 

"A person may warrant an article to be sound when both buyer and seller 
know it is unsound. Se the seller may warrant the quantity or quality of an 
article he sells, when both parties know that it is not of the quahty, or does 
not contain the quantity warranted. In faet the reason the purchaser insists 
upori covenants for title, or a warranty of quality or quantity, is because he 
either knows or fears that the title is not good, or that the article lacks in 
quantity orquality. If he were perfectly assured on those questions, he would 
seldora be tenacious in obtaining a co venant or warranty." 

The doctrine of this case was followed in a most elaborate discussion 
in Kellogg v. Malin, 50 Mo. 496, since vphich the doctrine of that case bas 
been the recognized rule in the courts of this state. To attempt, in Ihis 
case, to establish in this jurisdiction a différent rule, would tend to con- 
fusion and uncertainty in the law respecting such contracts. The rights 
of the citizen under such contracts might be made to dépend upon which 
of the jurisdictions, state or fédéral, he was drawn into to litigate them. 
In the absence of a rule established by the highest court in the fédéral 
jurisdiction it is a conservative and wise rule to folio w the one longest 
established governing the question in the state court. It foUows that 
the demurrer to the amended bill is sustained. Judgment will go ac- 
cordingly. 



ScHLEsiNGER et 0.1. V. Kansas City & S. Ry. Co. et al. 
(Circuit Court, W. D. ATissouri, W. D. September 24, 1889.) 

1. Vendok and Vbkdeb— Conveyance' op Ratlkoad— Costkact. 

Whatever may be the effect of an instrument purporting to convey property 
consisting of theroad-bed. etc.. of a railroad, wliere thegrantorreceives a con- 
sidération and abandons the property of which the grantee takes possession, 
enters into a new contract with the parties to whom the grantee's title is 
forfeitable, and complètes tbe road, the title no longer remains in the gran- 
tor. 

2. Fkaudulknt Cokvbyakces — Rights of Creditous. 

Propertj', to which the grantor's title was subject to speedy forfeiture, con- 
sisting of the road-bed, etc., of an iucompleted railroad, which had been 
uncaied for for four j'ears, was conveyed in considération of $100,000 of in- 
come railroad bonds, which had a pureiy spéculative value. Held, that a claim 
aga nst the grantor for damages for breach o( contract to purchase materials 
could not be charged upon such property, as having been conveyed without 
coULiideration and in fraud of claimants' rights. wijere the grantor had never 
received auything under tbe contract, tbougb it had paid part of the price, 
and the conveyance was made uine montlis before either party thereto had 
anj notice of claimants' intention to make any further claim. 

In Equity. Bill to enforce a judgment. 
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Pratt, McOrary, Ferry & Hagerman, for complainants. 
John O^Grady and C. 0. Tkhenor, for défendants. 

Breweb, J. This is a suit in equity, brought to charge certain prop- 
ertj' in the hànds of the défendant railway company with the payment 
of a j udgment in favor of complainants and against the défendant construc- . 
tion company. The property sought to be charged is the right of way, 
road-bed, masohry, etc., formeriy belonging to the Kansas City, Memphis 
& Mobile Railway Company, and npw in the possession and use of the 
défendant railway company. In the early part of 1876 the Kansas 
City, Memphis. & Mobile Railway Company, which had constructed and 
then owned the property in question, was thrown into bankruptcy, and 
the property convej'ed to assignées in bankruptcy. At that time several 
miles of road had been gradedj and many thousand dollars expended in 
masonryand culverts. On April 25, 1877, the assignées in bankruptcy, 
in pursuance of orders of the court, çold and conveyed the property to 
John D. Bancroft for $15,025. The purchase was made for the benefit 
of a few gentlemen, merchants, and having business interests in Kansas 
City, who purchased, not with a view of completing the road themselves, 
or of spéculation in the purchase, but to secure its construction and con- 
trol in the interests of Kansas City. On the 27th day of April, 1877, 
Bancroft conveyed the property to Thomas K. Hanna, Benjamin Mc- 
Lean, and John D. Bancroft, as trustées for the parties interested in the 
purchase. Thèse gentlemen held the title until January 13, 1880, when 
they conveyed it to James I. Brooks for the cash considération of $19,- 
166.87, and upon certain terms and conditions. Mr. Brooks purchased 
for the défendant construction company, to which in a few days he con- 
veyed the property. The conditions of the conveyance from the trus- 
tées, and through which défendant construction company received title, 
are thèse : 

"Subject, however, to the following conditions: Said party of the second 
part is to build said railroad from Kansas City to Harrison ville or Belt.on, as 
said second party may elect, on or before January 1, 1881, so as to be ready 
for use as a railroad, and also to complète said railroad to the coal flelds of 
Bâtes county, to a point south of Butler, on or before July 1, 1881, so as to be 
ready for like use as aforesaid; and, if said second party shall fail to build 
said railroad to said coal flelds as aforesaid, then the property so to be sold as 
aforesaid shall revert to said first party, and reinvest in them the same as they 
now hold the same: provided, however, that as soon as said second party 
shall expend the sum of fifty thousand dollars in the construction of a road- 
bed for said railroad, commencing at Kansas City, and running south wardly, 
then the said provision shall become null and void and of no effect whatever; 
and, upon said expenditure being made in the building of said railroad, as 
aforesaid, by said second party, of said sum of fifty thousand dollars, then said 
trustées are to exécute to said second party, or its assigns, an instrument in 
writing acknowledging the waiver and extinguishraent of said forfeiture." 

On September 18, 1880, a conveyance of the property was executed 
in the name of the défendant construction company to the défendant 
railway company , which deed, though attested by the secretary and seal 
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of the COmpany, was signed only by one Henry D. Ashley as agent of 
the construction company. The considération expressed in this deed 
was $250,000. On December 15, 1880, this instrument was executed 
by the trustées and beneficiaries to the railway company : 

" Whereas, the Kiinsaa City, Memphis & Mobile Bailroad, with ail its road- 
bed, riglits of way, appiirtenances, and property and rights of property, 
whatsoever, connected with said railroad, with ail the franchises of the Kan- 
sas City, Memphis & Mobile llailroad Company, were, by deed dated January 
13, 1880, sold and conveyed by the undersigned trustées to one J. I. Brooks, 
on certain conditions expressed and contained in said deed; and whereas the 
title to said property, subject to the said conditions, has, by sundry mesne 
conveyances, passed to and vested in, aud is now owned and held by, the 
Kansas City & Southern Railway Company; and whereas said last-named Co. 
has not been able to comply with and perform said conditions within the time 
specifled in said flrst-named deed for their performance, but is now willing to 
deposit, and has deposited, with said trustées the sum of $25,000 as a guar- 
anty by said last-named company of the good faith of its purpose to build a 
railroad south-eastwardly from Kansas City, Mo., through the coal flelds of 
Henry county, Mo., and the iron flelds of St. Clair county, Mo., the receipt 
of which sum of $25,000 by said trustées isherebyacknowledged; and whereas, 
since the making of said deed to said J. I. Brooks, varions sians of money 
hâve been expended for rights of way, engineering, and other necessary ex- 
pansés connected with the enterprise of building said railroad, in addition to 
the purchase price paid to said trustées on the exécution of said first-named 
deed by them, and whereas tlie owners of more tlian two-thirds of the money 
and shares lurnislied by the persons and Pirm named in the deed of said prop- 
erty to said trustées, dated April 27, 1877, bave directed the undersigned trus- 
tées to exécute and deliver this instrument to said Kansas City & Southern 
Kailway Co., — now, therefore, in considération of the premises, and of the 
sum of one dollar to said trustées by said Kansas City & Soutliern Railway 
Co. in hand paid, the receipt wheieof is liereby acknowledged, it is agreed, 
stipulated, and covenanted by and between said trustées, for themselves and 
their said beneficiaries and said K. C. & S. Railway Co., asfollows: (1) The 
conditions provided and expressed in said deed of said trustées to said J. I. 
Brooks are hereby annuUed, rescinded, and extinguished, and the said K. C. 
& S. Railway Company are hereby released and forever discharged from the 
performance of the same, or any part thereof, and in lieu thereof the follow- 
ing conditions are liereby provided, — tliat is to say; Said trustées, or a ma- 
jority of them, shall, as said railroad from Kansas City, south-eastwardly 
through the coal flelds of Henry county, Mo., and the iron flelds of St. Clair 
county, Mo., shall be constructed, pay out said $25,000 in the estimâtes and 
orders made and given in the building of said railroad by the chief engineer 
of said K. C. & S. Railway Co., and as soon as said .$25,000 is so paid out, 
and the additional sum of $15,000 is expended by said last-named Co. in the 
building of said railroad, then said last-named Co. shall hold said property so 
conveyed free from any and ail claims of whatsoever kind on the part of said 
trustées or their beneficiaries or any of them. (2) It is further provided and 
covenanted that, if said last-named Co. shall not expend the full sum of $25,- 
000 in the building of said railroad bel'ore July 1, 1881, then so much of said 
$25,000 so deposited as shall, on the day last aforesaid, be unexpended, shall 
be forfeited to and become the money and property of said trustées for the 
benefit of their beneficiaries. (3) It is further provided and covenanted that, 
as soon as said $25,000 so deposited shall be paid out, and as soon as the chief 
engineer of said last-named Co. shall raake his certificate of expenditure by 
said last-named Co. of said additional $15,000 in the building of said railroad, 
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which snm of $15,000 sliall be expended before October 1, 1881, then said 
trustées sliall deliver to said last-named Co. an instrument of writlng, duly 
executed and acknowledged, eyidencing the fuU compllance of ail the condi- 
tions herein contained by said last-named Co., and, if the sura of $40,000 shall 
not, as above provided, be expended by said Co. before October 1, 1881, then 
said property shall revert to said trustées as by said deed to said Brooks is pro- 
vided. " 

After this the défendant railway company took possession of the prop- 
erty, and has completed and in opération the line of railroad. On March 
2, 1880, after the purchase by the défendant construction company, it 
contracted with complainauts for the purchase of 5,000 tons of steel 
rails at $51 per ton, on which contract it paid compkinants $50,000. 
Little more than two months thereafter, on May 10, 1880, finding itself 
unable to complète the contract, the construction company authorized 
^he complainauts to sell the rails for its account, without in any way 
prejudicing their claim for damages against the company. No raiJs were 
ever in fact delivered to or" received by the construction company, but, 
the priée of rails having depreciated quite rapidly, the complainants sold 
them much below $51, and presented a claim for damages above the 
$60,000 received, in the neighborhood of $40,000. Suit was commenced 
on this claim on October 7, 1881, writs of attachment issued and levied 
upon the ijroperty in question, and on February 1, 1886, complainants 
recovered judgment against the construction company for $35,901.39, 
and it is to enforce that judgment that this suit is brought. 

The contention of complainants is that the deed signed by Henry D. 
Ashley was ineffectuai to pass the title away from the deiendant con- 
struction company, and therefore it still remains in the construction 
company, and subject to this judgment. Or, if it be true that the con- 
struction company did part with its title, that it was a conveyance in 
fraud of the rights of thèse complainants as creditors, because it was a 
conveyance without considération of ail its property. As a mattnr of 
fact, this was ail the property the construction company had, and the 
judgment rendered shows that it was in debt to complainants; so that in 
this respect the questions presented are whether the construction com- 
pany has conveyed away its title, and, if so, whether the transaction is 
void as against the complainants. 

That the construction company has parted with its title I hâve little 
doubt. Whatever may be said as to the légal effect of the instrument 
signed by Mr. Ashley, it is clear that the construction company aban- 
doned the property, and the railway company took possession. The 
construction company held the title subject to speedy forfeiture, and, 
while there is dispute in the testimony as to whether there was ever the 
formality of a surrender, it is évident, that ail parties in interest under- 
stood that it had practically abandoned the property. It in fact re- 
ceived a considération, the nature and value of which will be considered 
hereafter, and, with its knowledge, the railway company and the trus- 
tées entered into a new contract involving expenditures by the railway 
company, and with like knowledge the railway company proceeded to 
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complète the railroad. Under thèse circumstances it would be ignoring 
the substance of things to hold that the title still remained in the con- 
etruction company. 

But the difficult question is the other, and, in respect to this, I notice 
— First, that there are no especial equities in complainants' claim, either 
against the construction company or upon this property. Net a single 
rail was ever received by the company, or placed upon the road-bed. 
In other words, the property was in no manner improved, and the com- 
pany never received anything. While the complainants' claim is un- 
doubtedly a just debt, it is only a naked, barren, légal obligation, unat- 
tended with any equities as against the company or the property. Sec- 
ondly, there is nothing in the conduct of either the construction or rail- 
road company which indicates bad faith or an effort to avoid just liabil- 
ities. The construction company had about $75 ,000, two-thirds of which 
wentto complainants, the company receiving nothing therefor, $19,000 
of it to the trustées for the purchase of the property, and the balance was 
expended in surveys and kindred matters. Pinding itself unable to com- 
plète its undertaking, it practically abandoned the work ; and the con- 
tract in pursuance of w'hich the railroad company paid out money and 
assumed liability was executed nine months before, by the commence- 
ment of suit, notice was given of any intention on the part of the com- 
plainants to make further claim against the construction company, 
Thirdly, there was a considération. It appears that the construction 
company received $100,000 in income bonds of the railway company. 
It is contended that they were worthless, and doubtless their only value 
was spéculative; but what vs'as the value of that which the construction 
company parted with? It would be grossly unfair to estimate its value 
by the money expended on the road-bed and masonry. Even when a 
railroad is completed, and in opération, the cost is a very uncertain test 
of value. The amount of business which the road does, the earnings 
which it makes, are far more certain tests of value than the cost of con- 
struction. As the cost is a poor test of value in a completed road, much 
more is it so in référence to the disconnected fragments of an incomplète 
road, and this when the owner lias a perfect and indefeasible title. And 
hère it must be borne in mind ihat the road-bed had been lying for over 
four years uncared for, and subject to ail the waste and détérioration 
which come from rains and the changes of the seasons. But, beyond 
ail this, the construction company had no indefeasible title. It had 
donc no work during its possession, or practically none, and its title was 
subject to a speedy forfeiture. It was almost an impossibility for it, in 
the time left, to havj performed the conditions necessary to prevent a 
forfeiture, so that practically it held title subject to the pleasure of the 
trustées, its vendors. Under thèse circumstances, what was the value 
of its interest? Certainly, most trifling; and, although from the testi- 
mony I cannot find that there was ever any formai surrender to the trus- 
tées, it is obvious that the parties treated the matter as though the for- 
feiture had been made, — as though the construction company had aban- 
doned the work, and the way was opened for a new arrangement betWeen 



746 FEDEBAL BEPOBTER, Vol, 39. 

the railway company and thetrastèes. The value of the income bonds 
may hâve been and was purely problemtttical afld spéculative, but was 
that value any less than that of the interest of the construction company 
in the property? It is very difficult to believe that it was. Looking at 
ail the circumstances surroundîng thèse transactions, it seems to me that 
it would be grossly inéquitable to permit the complainants to treat this 
property as then the absolute and indefeasible property cf the construc- 
tion company, and to charge it with their claim as having been sold and 
conveyedin fraud of their rights. The complainants may hâve lost 
sonie portion of the profits expected from their contract, but the con- 
struction company lost ail that it had ; and the railway company, while 
it received something, got no more than it might hâve easily obtained 
from the trustées directly after a forfeiture had been formally declared. 
Indeed, as I bave before said, the parties seem to bave acted as if the 
forfeiture had already been declared, and the interest of the construction 
company had ceased. The first stipulation in the contract between the 
railway company and the trustées recites that the conditions in the deed 
from the trustées to Brooks are annulled, rescinded, and extinguished, 
and, in lieu thereof, the conditions following are provided, implying 
plainly that there was a new transaction between new parties in lieu of 
that wlîich had proved practically a failure. 

For thèse reasons I think that the défendants are entitled to a decree 
dismissing the bill, and this without référence to the technical questions 
presented as to the effect of the attachments placed upon the road-bed 
and masonry. The bill will be dismissed at complainants' costs. 



Crabtree V. St. Paul Opeea-House Co. 

(Circuit Court, D. Minnesota. Septeinber SO, 1889.) 

1. Contract— Want oî' Mutuality. 

Where the agents of a corporation, without authority, enter into a contract 
containingseveral provisions forming an entirety, the passage of a resolution 
by the company ratifying the contract except as to one provision is a répudi- 
ation of the contract, and releases the other party from ail obligations on hia 
part to perforai it. 

3. Same. j , • 

A corporation passed a resolution ratifying a contract made by its agent, 
except as to one provision, and thé other partj' to the contract was notified. 
The latter refused to accept the modification, and two days later left the city 
where the terms were being aettled. Eeld, that a resolution passed the day 
after her departure, ratifying the contract as flrst made, came too late. 

8. Same— Fokfbitueb of Eabnkst Monby. 

The preliminary contract was for the purchase of property from the corpo- 
ration, and 15,000 was paid in cash. As to such payment the contract pro- 
vided that "if, upon examinalion of the abstracts aforesaid, the title to the 
property is not good and marketable, or cannot be made so, * * » the 
party of the second part, at her option, may be released from this contract, 
and the flye thousand dollars paid as aforesaid ahall be refunded; but if the 
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title is good and marketable, and shall not be accepted by the party of the 
second part, tbe flve thousand dollars, at the option of the party of the flrst 
part, shall be f orf eited. " HeUi that, the company having ref used to ratify the 
contract, the other party was entitled to recover the cash payment. 

At Law. Action to recover earnest money. 

0. E. Holman, for plaintifF. 

Williams & Goodenow and G. E. Flandrau^ for défendant. 

Nelson, J. A jury is waived by stipulation on file, and the case is 
tried by the court. I find the folio wing facts, upon which a judgment 
is rendered: 

1. On thelOth of September, A. D. 1888, the following contract was 
entered into between the St. Paul Opera-House Company and Lotta M. 
Crabtree, a citizen of the state of New York: 

"contract. 

"Exhibit A. 
"This agreement, made this lOtli day of September, A. D. 1888, by and be- 
tween the St. Paul Opera-Hoiise Company, a corporation organized under the 
laws of the state of Minnesota, party of the first part, and Miss Lotta M. Crab- 
tree, of New York city, party of the second part, witnesseth : That in con- 
sidération of the sum of one hundred and forty-two thousand flve hundred 
dollars, to be paid by the party of the second part to the party of the first part, 
as hereinaf ter provided, the party of the flrst part hereby agrées to grant, bar- 
gain, sell, assign, transfer, and set over to tlie party of the second part, hèr heirs 
and assigna, the 'Grand Opera-House,' so called, in St. Paul, in the county of 
Ramsey, in the state of Minnesota, with ail the rights, privilèges, and ease- 
ments thereto pertaining, and ail the real estate, and ail rights, privilèges, and 
easements in any and ail real estate in St. Paul aforesaid, particularly ail that 
certain real: estate in St. Paul aforesaid conveyed to the party of the flrst part 
by Williatn F. Davidson and Sarah A. Davidson, his wife, by deed bearing 
date April Ist, 1884, recorded in the office of theregisterof deeds of thecounty 
of Ramsey aforesaid, in Book 182 of Deeds, page 693, together with ail the 
rights of way for ingress or egress in a reasonable manner to or from said op- 
era-house as théy now exist through the 'Grand Block,' so called, and the 
' Court BloCk,' so called, and the alley from Fourth street to said opera-bouse 
described in said deed, and alsofor the term in the lease hereinaf ter desoribed 
over the strip of land seventeen and one-half feet wide adjoining said twelve- 
foot strip, leased by John L. Merriam to William F. Davidson by lease and 
supplemental agreement, both dated June 2 Ist, A. D. 1883, but snbject to ail 
the provisions of said lease and supplemental agreement, and subject to the 
rights of ail tenants and occupants ot block 23 in St. Paul aforesaid, to use 
said rights of way in eommon with the party of the second part, her tenants, 
servants, and patrons. ïhe said right of way through the Grand block and 
through the Court block is fully described in that certain contract bearing 
date July 20th, 1887, made by and between Sarah A. Davidson, Peyton S. 
Davidson, Edward E. Davidson, James H. Davidson, and Frank L. Johnston, 
as executors of the last will and testament of Williarn F. Davidson, deceased, 
of the one par*, and the St. Paul Opera-House Company aforesaid of the other 
part, which said contract has been exhibited to the party of the second part 
hereto, and a true copy thereof delivered to her. The party of the flrst part 
covenants and agrées to give or cause to be given and granted to the party of 
the second part, her heirs and assigns, the perpétuai use of the box and man- 
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'flget's offices, and the entra née and stairwayto the gallery of said opera-houae 
staiting from the main entrance, as now used and enjoyed by the party of the 
flrst part. The party of the flrst part also agrées to sell to the party of the 
second part, as a part of this agreement, ail the scenery, stage properties, 
desk, safe, office f urniture, tickets, plats, and ail other personal property and 
fixtures now being or used in and about the said opera-house and otBces as 
now conducted, and to procure, if desired, from tlie executors aforesaid, an- 
other conveyance more particularly describing the exits and entrances afore- 
said, including tlie exit by the iron staircase as now supported on the outside 
of said opera-house and Court block, and providing for the use of ail said ex- 
its and entrances by the party Of the second part, her heirs, assigns, tenants, 
servants, and patrons. 

"In considération "of the premises said party of the second part agrées to pay 
to said party of the first part the sum of one hundred and forty-two thousand 
five hundred dollars, as follows: Five thousand dollars on the delivery of 
thèse présents; seventy thousand dollars on the delivery of good and sufflcient 
deeds and instruments transferring said property so sold as aforesaid to the 
party of the second part: and sixty-seven thousand flve hundred dollars ou or 
before one year from September lOth, 1888, with interest at the rate of seven 
per cent, per annum, payable semi-annually, said deferred payment to be evi- 
denced arid secured by a note and mortgage in the usual form from the party 
of the second part to the party of the flrst iipon ail the real estate herein nien- 
tioned and described, and by an insuranee against flre to at least flfty thousand 
dollars insome good Insurance company or eornpanies, with loss, if any, pay- 
able to the mortgagees to the extent of its or tbeir interest. The party of the 
second part agrées to assume and carry out ail tlie contracts heretofore made 
by the party of the first part with actors, players, singers, and musicians for 
performances in said opera-house diiring the seaaon of 1888 and 1889; it being 
the intention hereof that said party of the second part shall assume ail the 
contracts with attractions and People's Church made by said flrst party for 
said season, but no other contracts whatever. 

"It is understood and agreed that the deed, note, and mortgage aforesaid 
shall bear date September lOth, 1888, but, as the titie to said property cannot 
be examined by that date, it is covenanted and agreed that the net receipts 
and income from performances and church services in said opera-house from 
and after September lOth, 1888, shall be held by the party of the first part for 
the use of the party of the second part, to be paid or accounted for to her upon 
the completion of the sale herein contemplated, with interest thereon from 
the date of the receipt thereof ; and the party of the second part agrées to pay 
interest on the seventy thousand dollars aforesaid from the lOth day of Sep- 
tember, A. D. 1888, until the date of the cloaing of this dealunder the terms 
hereof, if said second party shall then be ready to perform on her part; other- 
wise until she shall be ready. No interest to be due from the party of the 
second part for the time during which there may be any delay caiised by the 
default or inability of the party of the flrst part in completing the sale accord- 
ing to the terms hereof. The transaction is to be consummated fifteen days 
after the delivery of ail the abstracts hereinafter mentioned. FuU abstracts 
of title of the real property and easements sold as aforesaid, and the Court 
block and Grand block aforesaid^ shall be furnished to the party of the sec- 
ond part, or her agent, as soon as practicable. It is understood and agreed 
that the party Of the second part may, if she so elect, purchase the stock of 
the Opera-House Company aforesaid, and receive the same in lipu of the deeds 
of conveyance and assignaient aforesaid. It is understood and agreed that 
the sewer and tunnel connections with the public sewers shall remain and be 
maiutained as at présent, unless otherwise ordered by the municipal authori- 
ties. It is understood and agreed that the taxes a,nd assessments provided for 
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in said leaae from John L. Merriam to William F. Davidson shall be borne 
and paid, one-half by the party of the flrst part, or the devisees of said William 
F. Davidson, andone-halfby the party of the second part, herheirsandassigns, 
until the expiration of said lease. Said party of the flrst part or said devisees 
shall toep in repair and good order the open passage from said opera-house 
to said Fourth Street during the time of said lease. 

"Itis understood and agreed that the interest of the party of the flrst part 
in the bill-boards throughout the city, being a one-half interest therein, shall 
pass to the party of the second part under this contract, together with one- 
half interest in the bill-posting business, and ail the tools, goods, and chattels 
belonging thereto. It is understood and agreed that the party of the flrst 
part guaranties that the Economy Steam-Heat Company will, at the option of 
the party of the second part, furnish the electric current necessary lor elec- 
tric light and steam beat for said opera-house for theterm of Sve years, iipon 
the foUowmg terms, viz. : For tlie beat, not exceeding two thousand dollars 
per annum ; ail the steam radiators and flxtures in tlie opera-house to be main- 
tained by the party of the second part. For current for electric lights for eaeh 
day in the week except Suniiay, for ten months in the year, at a sum of not 
exceeding five hundred and seven dollars per month, unless more lights are 
required than at présent, and in that ew ent pro rata for such increased lights, 
and at a pro rata cost for such portion of the other two months i n the year or 
Sundays as the party of the second part may désire the lights. And said party 
of the second part may at her option accept either one or both of said agree- 
nients for furnishing said beat and light, said option to be exercised within 
three months after the closing of this deal. It is understood and agreed that 
the party of the flrst part will cause tlie entrance to tlie gallery from VVabaslia 
Street aforesaid to be put into a condition satisfactory to the building in- 
specter of St. Paul, and will give satisfactory securily for the faithful per- 
formance of this covenant, and will indemnify said second party, her heirs 
and assigns, against ail loss, damage, suits, and costs that tlie said second 
party may sufîer or incur by reason of a non-coinpliance with said inspector's 
requirements heretofore made as to said gallery entrance. It is understood 
and agreed that the party of the flrst part will furnish to the party of the 
second part satisfactory security for the payment of the mortgages upon thè 
Grand block and Court block covenng the right of way aforesaid through 
said blocks, and forever to keep and indemnify the party of the second part, 
her heirs or assigns, from ail harm, let, trouble, damage, costs, suits, that 
shall or may at any time arise or come out of the said mortgages. 

"It is further agreed, and said flrst party guaranties, that said second party 
shall hâve and enjoy ail and the same privilèges and rights pertaining to said 
bill-boards and making paste for the season of 1888-89 heretofore granted by 
the estale of William F. Davidson, deceased: provided, that said enjoyment 
shall not interfère with the sale or improvement of any of the property of the 
said estate. It is agreed that said second party shall hâve reasonable access 
to ail books of account kept by said flrst party in the management of its busi- 
ness, and that ail çontracts for performances for the season of 1888-89 shall be 
delivered to said second party when the other papers provided for herein are 
passed. It is agreed that said second party shall bave full and complète pos- 
session and control of àll the property herein described, and under the condi- 
tions herein speeified, from and afteï the date when this deal is closed. It is 
understood arl agreed tliat if, upon exa.mination of the abstracts aforesaid, 
the title to the property is not good and marketable, or cannot be made so 
within sixty days, (except as to the mortgages aforesaid,) the party of the 
second part, at her option, may be released from this contract, and the five 
thousand dollars paid as aforesaid shall be refunded; but if the title is good 
and marketable, and shall not be accepted by the party of the second part, tha 
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flve thousand dollars, at the option of the party of the first part, shall be for- 
feited. 

"In witness whereof said party of the second part has hereunto set her hand 
and afflxed her seal the day and date flrst above written.and the said pàrty of 
the flrst part has caused thèse présents tb bè subacribed ànd its corporate seai 
hereto afflxed by its treasurer and secretary. 

"St. Paul OPEliA-HousE Co., 

"By Edw. E. Davidson, Treasurer. [Seal.] 
"Andrew Delany, Secretary. 
"LoTTA M. Crabtree. [Seal.} 

"Mrs. m. a. Crabtree, Her Atty. 
"Signed, sealeci, and delivered in présence of 

"C. E. HOLMAN. 

"H. L. Williams, as to Opera-House. 

"M. D. FLOWER." 

2. I find that the contract was executed by Lotta M. Crabtree tbrough 
her duly-authorized attomey, and b^' the St. Paul Opera-House Com- 
pany through Edward E. Davidson, treasurer, and Andrew Delany, sec- 
retary, neither of whom had power or authority to enter into and exe- 
ecute the contract binding on the said cdmpany. 

3. I find that at the time the contract was executed $5,000, according 
to the terms thereof, was paid by Lotta M. Crabtree to the treasurer of 
said Company, and that the amount of the deferred installments was by 
consent of the parties who signed the contract changed so that $95,000, 
instead of $75,000, was to be paid by the vendee on the delivery of 
good and sufficient deeds and instruments transferring said property sold, 
and the balance of the purchase price — $42,500 — was to be paid on or 
before one year from September ;10, 1888, the payaient of which de- 
ferred sum wa,s agreed to be evidenced and secured by a note and mort- 
gage. 

4. I find that on the 29th day of September following the exécution 
of the contract it was submitted to a meeting of the stockholders and 
directors of the St. Paul Opera-House Company, regularly called, and 
the following resolution duly adopted: 

"resolution. 

"The following resolution was offered by F, B. Clarke, and seconded by L.- 
N. Scott, and passed unanimously: 

" 'Resolved, that the board of directors, through its président and secre- 
tary, be, and the same are hereby, authoiized and empowered to sign, seal, 
acknowledge, and deliver a deed or deeds of conveyance of the St. Paul Op- 
era-House property, with ail easements belonging thereto, to Lotta M. Crab- 
tree, and a bill of sale of ail the personal property belonging to the corpora- 
tion, ail according to the terms of that certain contract between the St. Paul 
Opera-House Company and said Lotta M. Crabtree, dàtéd September 10, 1888, 
which said contract we hereby ratify and aftirm, excepting clauses referred to 
in agreement for sale an,d possession of one-lialf interest in bill-boards and 
bill-board business. The président and secretary are hereby authorized to 
make the proper conveyances of said opera-house and feasempnts, and make 
bill of sale of property specifled, excepting bill-bpard and business.' " 

And said attornej' of Lotta M. Crabtree, who executed the contract, 
was informed of the adofition of said resolution. ' I also find that, at and 
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prior to the passage of this resolution, Lotta M. Crabtree, the party of 
the second part, prepared and exeeuted the note and mortgage, and the 
balance of the last payment was provided by her and brought to the city 
of St. Paul, and deposited in a bank. I further find that, subséquent 
to the adoption of their resolution, the ofScers of the St. Paul Opera- 
House Co. made propositions to the attorney of the second part looking to 
a modification of the contract of September 10, 1888, ail of which were 
declined, and two days after being informed of the passage of the reso- 
lution aforesaid she left the city, and refused to stand by the contract. 

5. I find that on October 2, 1888, after the attorney of Lotta M. 
Crabtree, who exeeuted the contract for her, had been informed of the 
resolution of September 29th, and had left the city, and refused to bave 
anything further to do with the contract, the foUowing resolution was 
adopted at a spécial meeting of the stockholders of the St. Paul Opera- 
House Company: 

"RESOLUTION, &C. 

"St Paul. Minn, Oct. 2, 1888. 

"A spécial meeting of stockholders of the St. Paul Opera-House Company, 
held at foUowing request: ' St. Paul, Minn., Oct. 2, 1888. 

" ' A. Delany, 8ea'y. 8t. Paul Opera-House Co. — Deae Sik: You are re- 
quested to call a spécial meeting of the stockholders of the St. Paul Opera- 
House Company, at 340 Cedar street, this afternoon at 3:30 o'clock. 

" ' P. S. Davidson, ) EepresenLing stock owned by Es- 
" ' Edw. E. Davidson, ( tate of William F. Davidson.' 

"A. Delany offered the foUowing résolution, seconded by E. E. Davidson: 
' Eesolved, that the resolution passed at the meeting of stockholders of St. 
Paul Opera-House Company, held Sept. 29th, 1888, ratifying sale of opera- 
house property to Lotta M. Crabtree, be, and the saine is hereby, amended by 
striking out the foUowing words: "Excepting clauses referred to in agree- 
ment for sale and possession of one-half interest in bill-boarda and bill-post- 
ing business." ' Carried by the foUowing vote: Ayes — A. Delany, E. E. 
Davidson. Nays— L. N. Scott. At this meeting the foUowing stock was 
represented: E. E. Davidson, 100 shares; L. N. Scott, 100 shares; P. S. Da- 
vidson, 10 shares; A. Delany, 10 shares; P. S. Davidson and Edw. E. David- 
son, 3,500 shares, representing stock estate of Wm. E. Davidson." 

6. I find that before the commencement of this suit, viz. , on Febru- 
ary 1, 1889, by a proper instrument in writing, Lotta M. Crabtree duly 
assigned and transferred to the plaintiff ail her right, title, and interest 
in the sum of $5,000 paid by her to the treasurer of the St. Paul Op- 
era-House Company on the exécution of the contract September 10, 
1888, and in the foUowing March a demand was made upon the treas- 
urer of the Company for the amount. 

CONCa-USIONS. 

ï am of the opinion that the contract dated September 10, 1888, is 
an entirety, and ratification of the whole was necessary to bind the par- 
ties thereto. I am of the opinion that by the passage of the resolution 
of September 29, 1888, the St. Paul Opera-House Company repudiated 
the contract of September 10, 1888, and declined to ratify the act of 
the treasurer and secretary, who exeeuted it; and Lotta M. Crabtree was 
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thus released from ail obligation to pèrform on lier part, and she with- 
drew from the same, as she had a right t6 do. I am of the opinion 
that the contract of September 10, 1888, being treated by the company 
as imperfect and inoperative, and net à binding obligation, Lotta M. 
Crabtree could reeover the amount paid at thé time the contract was ex- 
ecuted; and, further, that thé assignaient from Lotta M. Crabtree to 
the plaintiff is valid, and entitles her to judgment. I am of the opin- 
ion that the résolution of October 2, 1888, amending that of September 
29, 1888, if it is a ratification of the contract of September 10, 1888, 
came too late, and that the minds of the parties never met so as to form 
a perfect and operative contract. Judgment will be entered in favor of 
the plaintiff for the sum of $5,000 and interest from September 10, 
1888, to date, at the rate of 7 per cent, per annum, being $369.44. 



Spoeei V. Massachusetts Mut. Life Ins. Co. 

(Circuit Court, E. D. Missouri, E. D. September 27, 1889.) 

LiPE Iksurancb — Conditions of Policy — Waivbr — Estoppbl. 

Where a policy of life Insurance provides for a forfeiture unlesa the premi- 
ums thereon are paid at maturity, but the insuraiice company has accepted 
payment of more than half of such premiums after maturity, without warning 
of any possible forfeiture in future, if the last prèmium be paid within the 
same time after maturity as the nnajority of the previous ones, the company is 
estopped from asserting a forfeiture though the insured died before such pay- 
ment. 

At Law. Action to reeover on policy of insurance. 

The facts agreed upon in this case are as follows: Défendant issueda 
policy of life insurance on the life of plaintiflf 's husband, dated April 1, 
1884. The premiums were payable semi-annually, on April and Octo- 
ber Ist, in each j^ear. The policy contained a clause of forfeiture if the 
premiumè were not paid on the day they fell due, and in case of for- 
feiture thecompany stipulated for a release from ail liability except such 
as was impbsed on it by the laws of Massachusetts. By the laws of that 
state, if the assured ceased paying premiums at any time after the pay- 
ment of two full annual premiums, the policy became a paid-up policy 
for its net value at the time payments eeased. The assured died on 
April 8, 1888. Of the seven semi-annual premiums that fell due after 
April 1, 1884, and prior to April 1, 1888, four were paid by the as- 
sured and accepted by the company from 7 to 30 days after they fell due. 
Three payments only were made at maturity. The final premium due 
April 1, 1888, was tenderedto thecompany on April 9, 1888, and was 
accepted by it in ignorance of the death of the assured on the day pre- 
vious. On discovering that the assured was dead, the company ofîered 
to return that premium, but the plaintiff would not accept it. Plaintiff 
claims that défendant is liable for the face of the policy, $5,000, and in- 
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terest. Défendant insista that the policy was forfeited by the non-pay- 
meiit at maturity of the premium Ihat fell due -April 1, 1888, and that 
itis only liable for the net value of the policy on March 31, 1888, com- 
puted according to the Massachusetts statute, whieh amount ($1,789) it 
now tenders and has heretofore tendered. 

Rassieur & Sdmurmacher, for plaintifF. 

Taylor cfc PolJard, for défendant. 

Before Brewee and Thayer, JJ. 

Thayer, J. , (after stating the facts as ahove.') The suprême court of the 
United States has several times said, in substance, that any course of ac- 
tion on the part of an insurance company which leads a party insured 
honestly to believe that by conforming thereto a forfeiture will not bein- 
curred, followed bj^ due conformity on his part, will estop the company 
from insisting on a forfeiture. Insurance Co. v. Eggleston, 96 U. S. 577; 
Thompsonv. Insurance Co., 104 U. S. 259; Insurance Co. v. Doster, 106 U. 
S. 37, 1 Sup. et. Rep. 18; Insurance Co. v. Wolff, 95 U. S. 333. And the 
same doctrine is held by other courts. Hanley v. Association, 69 Mo. 
382, and cases cited; Goedecke v. Insurance Co., 30 Mo. App. 608. We 
think that the conduct of the company in the présent case was such as 
fairly warranted the assured in believing and acting on the belief that a 
literal compliance, with the provisions of the policy concerning the pay- 
ment of premiums would not be required. More than one-half of ail the 
premiums that fell due while the policy was in existence were paid by 
the assured and accepted by the company from one to four weeks after 
they matured, and without a word of warning, so far as the évidence 
shows, that the company could or might in future insist on a forfeiture. 
Even the last payment of April 9, 1888, was accepted, as it seems, with- 
out inquiry as to the health of the assured, and that we regard as a 
significant fact tending to show that the company was ready and willing 
at ail times to accept a premium within a reasonable tirae after it was 
due. In point of fact the last premium was paid at about the same time 
after maturity that the majority of ail previous premiums had been paid. 
In other words, the plaintiff conformed to the established practice and 
course of dealing with référence to the policy, in tendering the premium 
on April 9, 1888. In our judgment it would be inéquitable, and a 
violation of good faith and fair dealing, to allow the défendant to take 
advantage of the non-payment of the premium on the day nominated in 
the policy, after having given the assured so much occasion by its pre- 
vious course of dealing to suppose that such a forfeiture would not be in- 
sisted on. The law does not favor forfeitures under any circumstances, 
and we tind ample grounds in the présent case for holding that défend- 
ant has waived the forfeiture, or, to be more accurate, is estopped from 
asserting it. Our attention was specially called on the hearing of this 
case to the décision in Orossman v. Association, 143 Mass. 436, 9 N. E. 
Rep. 753. We hâve examined that case and fînd that while the assured 
paid premiums after maturity, and the receipt of such payments by the 
company was held not to amount to a waiver of the particular forfeiture 
v.39F.no.l4— 48 
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invoked, yet the court distinctly placed its décision on the ground that, 
when each overdue premium was received, the company required the 
assured to sign a cei-tificate that he was then in good health as a con- 
dition of reinstatement. In other words, the court construed what was 
done on each occasion as tantamount to a readmissiou of the assured to 
membership. The case contains nothing in opposition to the views \ve 
hâve expressed. 

Judgment will be entered for the plaintifF for $5,000, with interest at 
6 percent, per annum from August 24, 1888, to this date. 

Bbewer, J., concurs. 



PiKE V. Chicago & A. R. Co. 
{Circuit Court, E. D. Missouri, E. D. September 37, 1889.); 

1. Injuries oh Railhoad Teacks — Plbading. 

One who is injured a half mile distant from a crossing cannot assign the 
violation of Eev. St. Mo. g 806, requiring tlie ringing of bells and sounding of 
whistles at railroad crossings, as the proximate cause of his injury. 

S. Samb. 

An allégation that the train was running at adangerous rate of speed, with- 
out showing the relation which that fact sustained to plaintiS's injury, states 
no cause of action. 

8. Samb. 

But where the pétition further allèges that it was plaintiff's duty as watch- 
man to pass over a certain bridge; that it was the duty of ail engineers in 
charge of locomotives to give timely warning of their approach to him by 
sounding the whistle and ringing the bell; but that on the occasion of the in- 
jury the engineer negligently failed to do his duty, whereby plaintiff was in- 
jured, — it is good on gênerai deniurrer. 

At Law. On demurrer to pétition. 

Action by John Pike, a watchman on one of defendant's bridges, 
against the Chicago & Alton Railroad Company, for injuries sustained 
on such bridge from a passing train. About one-half mile west of this 
bridge is a public railroad crossing, and the pétition charges that the 
engineer of the train which caused the injury failed to Sound the whistle 
or ring the bell as it approached the crossing, and that the train was 
running at a dangerous rate of speed. 

D. P. Dyer, for plaintiff. 

R. H. Kern, for défendant. 

Thayer, J. The suprême court of the state has held that section 806 
of the Revised Statu tes of Missouri, concerning the ringing of bells and 
sounding of whistles at railroad crossings, was intended "for the benefit 
of persons at the road crossing or approaching it;" and that construction 
of the local law is, of course, binding on us. It results from that view 
that the plaintiff, who was not hurt at the crossing, but was injured at 
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a bridge a half mile east of the crossing, cannot assign the violation of 
the statutory duty — consisting of not sounding the whistle or ringing thc 
bail at the crossing — as the proximate cause of the injury which he sus- 
tained. The statute was not enacted for bis benefit. Bell v. Railroad 
Go., 72 Mo. 58; Evans v. Railroad Co., 62 Mo. 57, 58; Rohback v. Rail- 
road ao.,43 Mo. 187. 

It is also true that the pétition in the présent case shows no necessary 
relation between the rate of speed at which the train was running and 
the injury which plaintifF sustained. The rate of speed may bave been 
dangerous, considering the condition of the track, or for many other rea- 
sons, but the relation of cause and effect between a high rate of speed 
and plaintiffs hurt is not satisfactorily shown by the coraplaint. 

Conceding both of thèse propositions, we still think the complaint will 
stand the test of a gênerai demurrer, which is ail that has been filed. 
The plaintiflf avers that he was employed as watchman on a bridge, and 
that it was his duty to pass over the bridge, frorn time to time, to in- 
spect it; that it was the duty of ail engineers in charge of locomotives ta 
give timely warning to the watchman at said bridge of their approach, 
by sounding the whistle and ringing the bell; but that, on the occasion 
in question, the engineer of the train which occasioned the injury negli- 
gently failed to Sound the whistle and ring the bell, as itwas his duty to 
do, and, in conséquence of such neglect, plaintiff was hurt. The com- 
plaint thus shows very clearly a violation of the common-law duty al- 
leged. and an injury resulting from such neglect. On this ground we 
hold the pétition good, and overrule the demurrer. 



Preble v. Bâtes et al. 
(Circuit Court, D. Massachusetts. August 23, 1889.) , 

1. New Trial— Newlt-Discovered Evidence. 

In an action for conversion, of bonds, a witness testifled that the words "the 
property of S." were written across tbe face of many of them. Maoy wit- 
nesses testifled for défendants, who were stock-brokers, that such bonds would 
not be a good delivery in open market. and the court charged that, if the bonds 
received by défendants were somarked, défendants vpould be chargeable with 
notice. Ueld, after verdict for plaintiff, that a new trial would not be granted 
défendants on the ground that an inspection of the bonds, discovered after 
the trial, showed no such writing on their face. 

3. Evidence— SuPFiciENcy. 

Défendants' évidence showed that they sold certain bonds for a third per- 
son in 1879, and while plaintiff, on cross-examination, denied possession of 
thèse bonds, on direct examinàtion she stated that certain of her funds were 
invested in that kind of bonds oiianother sort in 1878. She seldom went to 
her safe, and may not hâve known about thèse bonds. Ileld, that a verdict 
that such bonds were plaintifE's would not be disturbed. 

At Law. On motion for new trial. 
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Action by Sarah A. Preble against Henry M. Bâtes and others, stock- 
brokers, for conversion of certain bonds alleged to belong to plaintiflf. 
Verdict for plaintiff', and défendants niove for a new trial. 

Benj. F. Bvitler and L. C^Southard, ioi plamtiïï. 

Samuel Hoar, for défendants. 

CoLT, ,T. The principal ground relied upon by the défendants in this 
motion for a new trial is newly-discovered évidence. At the trial, Edward 
Preble swore that on many of the bonds belonging to bis mother there was 
written across the face of them "the property of Sarah A. Preble," and 
that he had a recollection that it was written across the face of the fîve 
$1,000 Chicago sewerage bonds, which were a part of the property in 
controversy. To meet this, the défendants called numerous witnesses, 
who testified that such bonds would not be a good delivery in open mar- 
ket. The court charged the jury, in substance, that if the bonds received 
by the défendants were so marked they would be charged with notice, 
and, consequently, that they would be liable to account to the plaintiff 
for their value at that time. The défendants, in support of this motion, 
now produce the original Chicago sewerage bonds, and, upon inspection, 
it appears that there was no such writing upon their face. The défend- 
ants contend that this évidence is not cumulative, because it is évidence 
of a différent character from any which was offered by their side at the 
trial upon this issue, and authorities are cited to the effect that cumu- 
lative évidence, strictly speaking, is évidence of the same kind, to the 
same point. Motions for a new trial are addressed largely to the discré- 
tion of the court. Without entering into the question of whether the de- 
fendants, in the exercise of proper diligence, could not bave producod 
this évidence at the trial, I do not thiuk, in view of'the évidence taken 
as a whole, that the défendants can fairly claim the right to a new trial 
on this ground. The direct évidence of Preble was not of a positive and 
conclusive character, ancl it' was so fully met by the défendants' évidence 
that it does not seem to me that the court should direct a new trial by 
reason of thediscovery of this additional évidence. 

The verdict in this case was gênerai, but the jury handed to the court 
with the verdict a paper containing the spécial items upon which they held 
the défendants liable. I do not think, On a motion for a new trial, the 
court should reiject this paper. It is perhaps the best évidence possible 
of the ground tbe jury took in arriving at their verdict. Comparing this 
paper with the évidence, it appears tbat the jury made a mistake with 
respect to two items. There was no évidence to support the finding of 
the jury as to one of the Chicago sewerage bonds, which did not corne 
into the hands of the défendants, but which was sold by Edward Preble 
to another firm of brokers; nor as to one Mirmeapolis bond, which it ap- 
pears was loaned to hira by his mother in 1877. With respect to the 
$2,000 New York and New Englaiid bonds, I do not agrée with défend- 
ants that there was no évidence to support the finding of the jury. By 
the défendants' évidence, they sold for Edward Preble $2,000 of thèse 
bonds, on or about October 31, 1,879. While Mrs. Preble denied in 
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cross-examination the possession of any of thèse bonds, she stated on her 
direct examination that the proceeds of the Lewis notes were, about 1878, 
put into thèse bonds or into Southern Pacific bonds. Mrs. Preble seldom 
went to her safe, and she may not liave known about thèse bonds. Tak- 
ing ail the évidence together, I cannot say that the jury were inistaken 
in their finding on this item. The verdict was for $34,772.88, and there 
should be a remission of $3,636.53, covering the value of $1,000 Chi- 
cago sewerage and $1,000 Minneapoiis bonds, with premium and inter- 
est, and the plaintiff may elect to take judgment for $31,136.35, or a 
new trial will be granted. Cattle Co. v. Mann, 9 Sup. Ct. llep. 458; Ken- 
non v. GUmer, Id. 696. 



United States ex rel. Haeshman v. County Court of Kx\ox County. 
{Circuit Court, E. B. Missouri, E. B. September 35, 1889.) 

1. ApPEATj — BfFECT — SurBBSKDEAS. 

Wliere a bill to modify the method of collecting a judgment -which was not 
stayed by giving a s«p«r ««rfcd.? bond, as allowed by statute, wasdismissed, and 
no interlocutory order affecting siich judgment was ever made in the proceed- 
ing on the bill, a supersedeas bond upon appeal from such dismissal only stays 
any orders made in the proceeding on such bill, and doea not operate to re- 
strain the collection of the original judgment, eventhough the proceeding on 
the bill be deemed a mère continuation of the original action. 

2. Judgment — Injunction to Restkain — Collection. 

Where the original judgment has stood for eight years, and the debtor ad- 
mits the justice thereof, merely seeking to change the method of collecting 
it, its collection wlU not be restrained pending the appeal from the dismissal 
of the bill. 

At Law. Gn motion for rehearing. 

For former report, see 15 Fed. Rep. 704. 

Thomas K. Skinker and John B. Henderson, for relator. 

Ja'mes Carr, for respondent. 

Bhewer, .J. In this case there is a pétition for a rehearing. In 
1881, Harshman recovered a judgment against Knox county.' That 
judgment has never been disturbed. No proceedings in error were taken, 
and no supersedeas bond given to stay the collection of that judgment 
within the 60 days allowed by statute, or, indeed, at any other time. 
Years after, there having been some intermediate proceedings on man- 
damus, the défendant in that judgment filed a bill in equity to restrain 
its collection, or perhaps more correctly to modify the method of collec- 
tion. In that équitable proceeding no interlocutory order was entered, 
and when the matter came up for final hearing a decree was entered dis- 
missing the bill. Appeal was prayed from that decree, allowed, and ap- 
peal-bond fixed in the sura of $500, and given. Now the contention is 

•Not reported. 
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that the giving of the appeal-bond opérâtes, as a matter of law, to re- 
strain the collection of the original judgment. The statutes give to a 
party against whom a money judgment is rendered the right to stay that 
judgment by giving a supersedeas bond within 60 days. That was not 
done in this case, and it is a gênerai rule that that which cannot be done 
directly cannot be done indirectly. It would be strange if a judgment 
debtor, failing to supersede by giving directly a supersedeas bond, could 
years after, by a bill in equity to restrain or modify that judgment, ob- 
tain by indirection the same supersedeas and stay. The principle is the 
same whether the judgment debtor is a county or an individual. To 
neither is the right given to stay it by this indirect process. 

It is said that the bill in equitj' of the county is not an independent 
suit; that it is a mère continuation of the original action. So it is for 
some purposes, but, although it be a continuation of the original action, 
an appeal-bond in this continuation ought not to hâve any efFect upon 
the original judgment. It may supersede any order made in this sub- 
séquent proceeding, but there was nothing hère except a judgment for 
costs to supersede. There was no interlocutory order, no order in the 
case affecting that judgment at law, and, whatever may be superseded, 
it is only that which is part and parcel of this continuation proceeding. 
It seems to us that there can be no doubt that, as this bill was dismissed, 
as no interlocutory order was ever made, a supersedeas bond upon an ap- 
peal from such dismissal has no efFect whatever upon the original judg- 
ment. That remains, with every right to coUect which it had at the time 
it was rendered. 

It is further insisted that if there be no supersedeas of right by virtue 
of this appeal-bond, the court has a controlling power over ail its pro- 
cesses, and 11' -it it ought to stop the collection of this judgment at law 
until the question presented by this bill in equity has been finally deter- 
mined by the suprême court. Assuming that it is true that the court 
has such controlling power, it seems to us that it would be grossly inéq- 
uitable to exercise it in this case. Of the validity and justice of the 
original judgment at law, so far as respects the indebteduess, no question 
is made. AU that is challenged is that part of it which refers to the col- 
lection and the amount of taxes that can be yearly enforced. 

Now, when a debtor admits the justice of the debt, when judgment 
thereon has stood against him for eight years, we see no equity in restrain- 
ing for years longer ail efforts to coUect while he siniply pursues a litiga- 
tion to change the method of collection. The pétition for rehearing will 
be denied. 
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McNab V. Sbbbergbe, <!ollector of Customs. 
{Circuit Court, K D. Illinois. July 13, 1889.) 

1. Odstoms Buties — Classiïication. 

Act Cong. March 3, 1883, (Heyl's Arrangement, cl. 336,) provides a customs 
duty on "Bax or linen thread, twine, and pack thread" of 40 par cent, ad 
valorem. Clause 347 provides a duty on "seine and gilling twine" of 35 per 
cent. Plaintiff imported linen twine, on which he paid a duty of 40 per cent., 
under protest that it was "seine twine." It appeared that the goods were 
composed of several yarns, loosely twisted together, and known to the trado 
as " gill twine. " They were classed as book or pamphlet twine, which is com- 
posed of single yarns, not twisted together, but of about the size and strength 
of one of the yarns of the twine in question. Held, that the goods were only 
subject to a duty of 35 per cent. 

2. Same — Recovbry op Paymbkts — Pbotest. 

Plaintiiï's right of recoverv is not affected by the fact that his protest 
claimed the goods to be "seine twine," while the proof showed them to be 
"gilling twine," as the two terma are convertible for the purposes of the 
question in issue. 

At Law. Action to recover customs duties. 

The plaintiff, Joseph D. McNab, imported linen twine, which he 
claimed was subject to duty at 25 per cent, ad valorem,, as "seine twine." 
The collector classed the goods as "linen thread," on which there was a 
duty of 40 per cent, ad valorem. Plaintifi' paid the duty under protest, 
and appealed to the secretary of the treasury. The action of the col- 
lector being affirmed by the secretary, plaintiff brings this suit to recover 
the excess. 

P. L. Shuman, for plaintiff. 

W. G. Ewing, U. S. Atty., and G. H. Harris, Asst. U. S. Atty., for 
défendant. 

Blodgett, J. Plaintiff imported a quantity of linen twine, which the 
collector classified as linen thread, and assessed a duty thereon at 40 per 
centum ad valorem, under clause 336 of Heyl's Arrangement of the act of 
March 3, 1883, which reads: " Flax or linen thread, twine and pack thread 
and ail manufactures of flax, or of which flax shallbe the componentmate- 
rialofchief value, not specially enumerated orprovided for in this act, 40 
per centum ad valorem." Plaintiff insisted that said goods should hâve 
been classed as "seine" and "gilling" twine, under clause 347 of Heyl, 
which reads, "Seine and gilling twine, 25 per centum ad valorem,^- paid the 
duties imposed under protest, appealed to the secretary of the treasury, 
by whom the action of the collector was affirmed, and in apt time brought 
this suit to recover the excessive duties which plaintiff claims were im- 
posed upon the goods. The goods in question are composed of several 
yarns, say from six to thirty, according to the strength required, which 
are laid together and loosely twisted, and the proof shows that thèse goods 
are known to the trade as "gill twine," or sometimes spoken of in the 
trade, and especially by fishermen, as " salmon twine." The use of said 
goods is almost exclusively that of makiug gill-nets for catehing salmon. 
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Défendant claims that the goods were rightfuUy assessed as "twine," un- 
der clause 336, and has introduced proof tending to show that the goods 
in question are what is known to the trade as "book" or "pamphlet" 
twine, used for stitchingthe leaves of books and pamphlets together,and 
is also known as "shoe thread," used for stitching boots and shoes. I 
think the proof satisfactorily shows that linen thread is imported for use 
by book-binders, the threads being about the size and strength of the sin- 
gle yarns composing the twine in question, and the proof also shows that 
linen thread is imported for use by shoe manufacturers, and when im- 
ported for such use the threads are laid together, not twisted, and waxed 
when used. Clause 347 of Heyl evidently intended to specify and enu- 
merate a kind of linen twine, or manufacture of flax, to be used for the 
manufacture of gill-nets and seines, which was différent from the thread 
and twine described in and covered by clause 336, and from the proof in 
this case it seems to me there can be no doubt that the goods now in 
question are the kind of goods which are used by fishermen to make gill- 
nets and seines for the salmon fishery, and the intention of congress un- 
doubtedly was to favor the fishing interest by allowing the importation 
of manufactured seines, and materials for seines, and gill-nets, at a lower 
rate of duty than was imposed upon the ordinary flax thread and twines. 
It was also contended in behalf of the défendant, upon argument, that 
the plaintiff was not entitled to recover in this case because the protest 
only claimed that the commodity in question was "seine twine," while 
the proof shows that it is "gilling twine." But I do not think that so 
narrow a construction should be placed upon the protest, as it is clear 
from the ténor of the' protest that the plaintiff intended to bring the 
goods within the opération of clause 347 as dutiable at 25 per ceutum, 
and, whether he called it "seine twine" or " gill twine," would inake no 
différence, as probably they are, for the purposes of this question, con- 
vertible terms. 



Mandel et al. v. Seeberger, Collector of Customs. 

(Circuit Court, N. D. Illinois. July 18, 1889.) 

Customs Duties — Classipicatiost. 

Mercbandise invoiced as "onyx coluinns, vases, and candelabras, " and 
known by dealers in marble and similarmaterial as "onyx marble" or "onyx," 
and for which no spécifie duty is provided in the customs law, is assessable 
as "manufactures of marble" for a duty of 50 per cent, ad valorem, under Rev. 
St. U. 8. § 2499, providing that a non-enumerated article, bearing a similitude 
to any enumerated article, shall be dutiable at the same rate as the enumer- 
ated article, and if resembling two or more enumerated articles, chargeable 
with différent rates of duty, the non-enumerated article is dutiable at the 
same rate as the article which it resembles paying the highest duty. 

At Law. 

Action by Léon Mandel and others against Anthony F. Seeberger, 
collector of customs, to recover excess duty levied upon certain mercban- 
dise imported by them. 
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Shuman de Defrees, for plaintiffs. 

W. G. Ewing, U. S. Dist. Atty., and G. H. Harris, Asst. U. S. Atty., 
for défendant. 

Blodgett, J. Plaintiffs imported certain merchandise into the port 
of Chicago which was described in the invoice as "onyx columns, vases, 
and candelabras," which merchandise the coUector classed as "manufact- 
ures of marble," and assessed thereon a duty of 50 per cent, ad valorem, 
under clause 468 of Heyl's Arrangement of the Customs Act of March 3, 
1883. Plaintiffs contended that the goods in question were dutiable at 
20 per cent, ad valorem, under section 2513 of said act, as "articles 
wholly manufactured, not otherwise provided for," and insisted that they 
were justihed in so claiming by the décision of the secretary of the treas- 
ury of September 28, 1887. An appeal was taken to the secretary of the 
treasury l'rom the classification and assessment upon the goods in ques- 
tion by the collecter, by whom the action of the collector was afBrmed. 
The duties so assessed were paid under protest, and plaintiffs brought 
this suit in apt time to recover the différence between the duties so as- 
sessed and the 20 per cent, which they claim should hâve been the duty 
on said goods. 

It is admitted by the plaintiffs, and the proof shows, that the goods 
in question are not manufactures of the "onyx" which is known and 
spoken of as among the gems and precious stones, and usually classed 
with agates, earnelians, and chalcedonys, but is a stalagmitic formation 
of lime, resembling, in its ohemical composition, and in its structure, 
the finer varieties of marble. It is known by those dealing in it under 
the name of "onyx marble," and mainly for brevity, evidently, is often 
described in the circulars, invoices, and advertisements of dealers in 
marble and similar materials as "onyx;" the word "onyx," as applicable 
to this material, being evidently a fanciful or arbitrary name, suggested, 
probably, by the peculiar veinings and colorings of the stone. 

I fînd in the Impérial Dictionary (volume 3, p. 390) the article de- 
fined as foUows: 

"Onyx marble — a very beautifui, translucent limestone of stalagmitic for- 
mation, diseovered by the Frenoh in the province of Oran, Algeria, and flrst 
brought into notice at the London Exhibition of 1862. It is used for the 
manufacture of ornamental articles." 

In volume 15 of the ninth édition of the Encyclopedia Britannica, 
article "Marble," p. 529, this material is spoken of as follows; 

"One of the most beautifui stalagQiitic rocks is the so-called onyx marble 
of Algeria. * * * Large deposits of a very fine onyx-llke marble, similar 
to the Algerian stone, hâve been worked of late years at ïecali, about 85 
miles from the City of Mexico. Among other stalagmitic marbles, mention 
may be made of the well-known Gibraltar stone. * « * Xhls stalagmite 
is niuch deeper in colorand leas translucent than the onyx marbles of Algeria 
and Mexico." 

And in volume 17 of the same édition of the Encyclopedia Britannica, 
(page 777,) after describing the onyx from which cameos, etc., are eut, 
it is said: 
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" VV^hile one of them was the true onyx of modem mineralogists, as de- 
sciibed above, the other was merely a stalagmitie variety of carbonate of lirae^ 
a minerai much softer, less precioua, and much more wideiy distributed than 
the chalcedonic onyx, yet resembling it in so far as it also présents a parallel 
banded sbructure. This minerai is known as ' onyx marble.' " 

The proof shows that the material from which the goods in question 
are mnnufactured is used for substantially the same purposes as the finer 
kinds of marble. Its chemical composition isalmost identical with that 
of the statuary marbles, and its gênerai use is in the manufacture of 
mantels, table tops, clock cases, pedestals or columns, and, in fact, ail 
varieties of ornamental articles which hâve been usually manufactured 
of the finer varieties of marble. 

There is no spécifie provision in the customs law for a duty upon 
"onyx" or"6nyx marble," but the proof shows that the onyx from which 
cameos are eut, and whicn is treated and considered as a gem, is classed 
for duty by the custom-house authorities among the "precious stones," 
(480, Heyl,) at a dut}'- of 10 per cent, ad valorem; and that articles sim- 
ilar to the goods in question, manufactured of marble, are classed as 
manufactures of marble not specially enumerated or provided for, etc., 
under clause 468, Heyl, and assessed for duty at 50 per cent, ad valorem. 
There being no spécifie duty upon "onyx marble," as such, or articles 
manufactured therefrom, I am very elear that the collecter rightfuHy 
classed the goods in question as a manufacture of marble, and assessed. 
them for diity at 60 per cent, ad valorem,, under the assimilating clause, 
(section 2499, Rev. St.,)' as, if not actunlly marble, the material more 
nearly resembles marble in its composition than it does any other ma- 
terial, while the manufactured goods in their uses are almost identical 
with manufactures of marble. The issue is therefore found for défend- 
ant. 

iRev. St. TJ. S. § 2499; There shall be levied, coUeoted, and paid on each and every 
non-enumerated article which bears a similitude, either in material, quality, texture, 
or the use to which it may be applied, to any article enumerated in this title, as charge- 
able with duty, the same rate ot duty which is levied and charged on the enumerated 
article which it most resembles in any of the particulars before mentioned; and if any 
non-enumerated article equally resembles two or more enumerated articles, on which 
différent rates of duty are ohargeable, there shall be levied, coliected, and paid on such 
non-enumerated article the same rate of duty as is chargeable on the article which it 
resembles payiug tho highest duty, and on ail articles manufactured from two or more 
materials the duty shall be assessed at the highost rates at which any of its con;ponent 
parts may be chargeable. 
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Anqlo-Amehzcan Portland Cément Co. v. Seebeeger, CoUector of 

Customs. 

I.Oircuit Court, li. D. lUinoia. July 18, 1889.) 

'Customs Dttties— Classification. 

Merchandise invoiced as "chalk slags, " consisting of raw chalk and h &mall 
proportion of mud, mixed, dried, and kiln burncd, and afterwarda crushed 
into lumps and used in the manufacture of Portland cernent by grinding to a 
tine powder, which in itseif makes a fair low order of cément, is assessàbJe 
for a duty of 30 per cent, ad ■valorem under act Gong. March 3, 1883, (Heyl's 
Arrangement, cl. 44,) "as cément, Roman, Portland, and ail others. " 

At Law. 

Action by the A nglo- American Portland Cernent Company ao;ainst An- 
thony F. Seeberger, coUector of customs, to recover excess duty levied 
upon certain merchandise imported by them. 

Shuman & Defrees, for p]aintiff. 

W. G. Ewing, U. S. Dist. Atty., and G. H. Harris, Asst. U, S, Atty., 
for défendant. 

Blodgett, J. PlaintifTs imported a quantity of what was designated 
in the invoice as "chalk slags," which the coUector assessed for duty at 
the rate of 20 per cent, ad valorem, under clause 44 of Heyl's Arrange- 
ment of the act of Yarch 3, 1883, "as cément, Roman, Portland, and 
ail others, 20 per centum ad valorem." Plaintiffs insisted that said mer- 
chandise was dutiable under clause 95, Heyl, as "non-dutiable crude 
minerais, but which hâve been advanced in value or condition by refin- 
ing or grinding, or by other process of manufacture, not specially enu- 
merated or provided for in this act, ten per centum ad valorem;" paid 
the duties so assessed under protest; appealed to the secretary of the 
treasury, by whom the action of the coUector was affirmed; and brought 
this suit in apt time to recover the excessive duties claimed to be paid. 

The merchandise in question consists of raw chalk from the Dover 
cliffs in England, and mud taken from the bottom of the Medway river 
in England, the mud being the smaller proportion of the two ingrédients; 
but the proof does not show how much smaller. Thèse ingrédients are 
thoroughly mixed, then dried and burned in kilns, and afterwards broken 
•or crushed into lumps of about the size of the ordinary chestnut coal used 
in this country . This commodity is used by the plaintiffs in this country 
in the manufacture of what they call Portland cément, which is done by 
reducing the merchandise in question to a very fine powder, and then 
thoroughly mixing it with a certain percentage of carbonate of lime. The 
proof also shows that, in the condition imported, the merchandise in 
question, by being pulverized, makes a fair low order of cernent, like the 
Portland cernent, but it does not set as quickly and is not as hard as the 
good quality of Portland cément. I do not see how this commodity can 
be classed as "a non-dutiable crude minerai," and made dutiable under 
clause 96, as insisted upon by the plaintiffs. Neither of its constituent 
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parts cornes within the description of "minerais," but are strictly earths or 
earthy matérials. The clause invoked seems to me to hâve been intended 
to cover ores of various minerais, which may be found profitable to im- 
port into this country, and 'which may hâve been purified of their rocky 
or earthy substances in order to save expense in transportation. 

It is further quite apparent from the proof in this case that, even in 
the condition imported, the commodity in question is a cément within 
the meaning of clause 44 of Heyl, which includes, not only Portland and 
Roman cément, but ail other céments^ It is, as the proof shows, a ce- 
rnent as imported, only requiring to be ground to make it fit for use, but 
probably is improved and made better by the addition of the carbonate 
of lime. The provision of the law under which the coUector acted, how- 
ever, does not seem to hâve référence to any spécial quality of cément ; 
but ail céments are made dutiable at the same rate, whether of the 
higher order of Portland and Roman cément, or of the more common 
and cheaper sorts. I am, thereforë, of opinion that the coUector was 
justified in the classification and assessment of duty in this case, and 
that the plaintiffs should not recover. 



United States v. Leigh. 
^Circuit Court, D. Massachusetts. September 11, 1889sJ 

CUSTOMS DdTIBS— ApPRAISBMBNT— BOTALTY FbES. 

Wheremachinery subject to letters patent in the United States and Great Brit- 
ain, bas been manufactured and sold to the importer in England, the rojalty 
fées forits use paid bj' the purchaser in this country, which formed no part of 
the price in England, are not a part of its dutiable value under section 3906, 
Kev. St. U. S., which requires the coUector to cause the market or wholesale 
price of the article, in the country from which it is exported, to be appraised 
for the purpose of assessing the duty. 

At Law. Action to recover additional duties on machinery. 
■ T. H. Talbot, Asst. U. S. Dist. Atty. 
J. P. Tucker, for défendant. 

CoLT, J. This is an action brought by the United States for addi- 
tional duties upon certain machinery imjaorted into the port of Boston 
by the défendant. Parts of the machinery, at the time of importation, 
were the subject of letters patent issned by the governmenls of Great Brit- 
ain and the United States, the owners being the same in both countries. 
The government contends that the royalty fee paid by the purchaser in the 
United States to the défendant for the right to use the machinery in ques- 
tion is a part of the dutiable value of the machinery. It is admitted 
that the défendant, at the time of making the contract of sale to his pur- 
chaser in this country, agreed to furnish the machines at a round price, 
which included the royalty fee for the right to use the machinery. The 
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sole question presented in this case is whether such a fee, under thèse 
circumstances, should enter into the dutiable value of the importation. 
Section 2906 of the^ Revised Statutes provides that, when an ad valorem 
duty is imposed on any imported merchandise, the collector shall cause 
the actual market value or wholesale price thereof at the period of the 
exportation to the United States in the principal markets of the country 
from which the sanie has been imported to be appraised, and such ap- 
praised value shall be considered the value upon which the dut3' shall 
be assessed. The machinery in question was subject to a duty ad valo- 
rem, and, if the collector is right, his justification must be found under 
this provision of the law. The question, therefore, which arises is 
whether, under this statute, the wholesale price or market value of a ma- 
chine in England includes a fee paid by a purchaser from the importer 
in this country to the owners of patents applicable tô parts of the ma- 
chine for the right to use the machine in the United States. It is agreed 
that in the purchase by the défendant in England of the machine the 
royal ty fee formed no part of the purchase price paid by him. It is diffi- 
cult, therefore, to see how it can be held to be a part of the market value 
or wholesale price there, simply because the purchaser from the del'end- 
ant was obliged to pay a royalty fee for its use in this country. Suppose 
a machine had been purchased in England for use in some country where 
there was no patent upon it, could it be held that the royalty fee exacted 
for its use in the country where it was patented should be added in esti- 
mating the market price? A royalty fee paid for the right to make and 
the right to sell might be considered as a part of the market value for the 
reason that it is a part of the cost to the maker or vendor, and therefore 
becomes a factor in the selling price of the article; but a fee paid for use, 
which in this case it is agreed did not form any part of the price paid by 
the défendant, cannot, it seems to me, be any part of the wholesale price 
or market value of the import in the country from which it was imported, 
because it is a fee accruing only after manufacture and sale in that coun- 
try, and payable after importation into the United States. Judgment 
for défendant. 



The Cargo ex Lady Essex. 

{District Court, E. D. Michigan. July 15, 1889.) 

1. CnsTOMS DuTiBS— Unloading Cargo without Permit — Vessel Drives' 

ASHORB. 

A vessel which has been driven ashore by stress of weather has not "ar- 
rived" within the limits of the collection district, within the meaning of Rev. 
St. U. 8. g 2867, and the unlading of her cargo without authority of the cus- 
toms offlcer does not subject it to forfeiture. 

3. Samb— Failuee TO GivB Notice. 

The failtire to give notice of the contingency which makes such unlading 
neceasaiy does not authorize a forfeiture of the cargo. 
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3. SAMB— FORPEITUBE— ACT OP TrespassEr. 

A forfeiture of goods for a violation of the revenue laws will not be im- 
posed unless the owner of such goods or hîs agent bas been gullty of an in- 
fraction of such laws. The act of a mare trespasser, or of one having no in- 
terest in the goods, will not haye that effect. 

iSyllabua hy the Court.) 

In Admiralty. On exceptions to libel on information. 

This was an information against 8,000 feet of lumber., being the cargo 
■of the schooner Lady Essex, a forfeiture of which was claimed upon 
twogrounds: I^rsl, that the lumber had been unladen fromthe schooner 
Victor without a permit ;; second, that this lumber had been fraudulently 
and knowingly imported into the United States without payment of 
•duties, and contrary to,,]aw. , 

The information averred, in substance,, that the schooner Victor, laden 
with a large quantity of lumber, an4 bound from a Canadian to an 
American port, arrived within the limits of the collection district of 
Port Huron, and was there stranded; that 8,000 feet of her cargo were 
.sold to the niaster of the schooner Lady Essex, ^rd vere unladen frorn 
the Victor upon the Essex before the Victor had been duly authorized by 
the custonis officers to unload, contrary tq, Rev. St. §2867; that although 
•this might hâve been a case of unavoidable accident, necessity, or stress 
«f weather, yet neithér the nifister of the Victor, nor the master of the 
.Essex, gave notice to the coUector or any officers of customs of the un- 
loadiug of such lumber, nqr did the master of the Victor comply with 
.any of the provisions of section 2867; that the lumber so unladen was 
received upon the Lady Essex with the consent and procurement of her 
master, although the notice and proof required had not been given; 
that the said lumber was subject to a duty of two dollars per thousand, 
yet the master of the Lady Essex, knowing that such duty had not been 
paid, fraudulently and knowingly assisted in importing such lumber 
into the United States, and concealed such lumber in the hold of his 
vessel, proceeding from where the Victor was stranded to Mt. Clemens, 
where he began to unload his cargo without reporting to the customs 
that he had such lumber on his vessel, although he knew the duty had 
not been paid; and that the same was thus imported contrary to law. 

The information prayed for a forfeiture of the Lady Essex and of her 
■cargo. The owner of the cargo excepted to the inforniation upon the 
ground that it set forth no cause of action against his property. 

C. P. Black, U. S. Dist. Atty, 

H. H. Swan, for claimant. 

Brown, J. By Rev. St. § 2867, if after the arrivai of any vessel with- 
in the limits of a collection district any part of her cargo shall be un- 
laden without authority of a customs officer, the master in comraand 
shall be liable to a penalty of a thousand dollars, and the merchandise 
so unladen shall be forfeited, except in case of unavoidable accident, 
necessity, or stress of weather. ïn such case, it is made the duty of the 
master, or other person in command, to make proof upon oath before 
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the customs officer of such accident, necessity, or distress; and by sec- 
tion 2868, if any merchandise so unladen shall be put or received into 
any other vessel, except in the case of such accident, necessity, or dis- 
tress, to be so notified and proved, the master of any such vessel, in 
which the merchandise shall be so put and received, shall be liable to a 
penalty, and the vessel in which they shall be so put shall be forfeited. 

It is clear that there was no arrivai of the Victor within the meauing 
of section 2867, since "a vessel is not considered to arrive so as to be 
regarded as importing her cargo unless she arrives within a port, and 
with an intent to enter her cargo." Harrison v. Vose, 9 How. 381. It 
is not enough that she cornes within the limits of the district. U. S. v. 
Voweïl, 5 Cranch, 372. So it is clear that goods taken and unloaded 
from a foreign vessel wrecked upon the coast are not subjected to a for- 
feiture because landed without a permit. The Gertrude, 3 Story, 68; 
Peisch V. Ware, 4 Cranch, 347; The Concord, 9 Cranch, 387; Merritt v. 
Merchandise, 30 Fed. Rep. 195. 

Thestranding of the Victor niadeaclear case of unavoidable accident, 
necessity, or stress of weather, within the meaning of this section, and 
the only irregularity in the proceeding was the failure to give notice to 
the customs authorities of such contingency. No forfeiture, however, 
is imposed for the failure to give such notice, though it would seem froni 
the following section that the vessel receiving such lumber from the 
stranded vessel incurs the penaltj' of forfeiture, and the master of such 
vessel a penalty of treble the value of the merchandise. While it is 
possible that section 2867 might be construed by inference to work a 
forfeiture of the cargo where no n(jtice bas been given of accident, ne- 
cessity, or distress, still although the statute may not be subject to the 
strict construction of a pénal one, a forfeiture ought not to be imposed 
unless the language will bear no other reasonable consL'uction. Sixtij 
Pipes of Brandy, 10 Wheat. 421; U. S. v. Carr, 8 How. 1; U. S. v. 
Coils of Cordage, Baldw. 502. 

So far as a forfeiture is claimed by reason of the goods having been 
smuggled into the United States at Mount Clemens, or, in the language of 
the statute, having been knowingly and willfuUy imported into the 
United States, contrary to law, the case dépends upon difterent consid- 
érations. The authorities are direct to the proposition that the forfeit- 
ure of goods for violation of the revenue laws will not be imposed un- 
less the owner of such goods, or his agent, bas been guilty of an infrac- 
tion of such laws. Peisch v. Ware, 4 Cranch, 347, 364; Tlie Waterloo, 
Blatchf. & H. 120; 6SI Ohests of Tea v. U. S., 1 Paine, 507; U. S. v. 
Bags of Kainii, 37 Fed. Rep. 326. 

It is clear that if goods be stolen from the owner, or if a person bas 
obtained possession of them fraudulently, or without authority, no act 
of his can forfeit them as against the true owner. Section 16 of the act of 
1874 déclares in express terms, that, in cases of this description, it is 
the duty of the judge to submit to the jury, as a separate and distinct 
proposition, whether the alleged acte were donc with an actual intention 
to defraud the United States; or if such issues be tried by the court with- 



768 FEDERAL REPORTER, Vol. 39. 

out a jury it shall be the duty of the court to pass upon and décide 
such proposition as a distinct and separate finding of fact. This lan- 
guage naust apply to the owner of the goods, or his authorized agents, 
and not to a mère trespasser. 

It is claimed in this case that the master of the Victor had no author- 
ity to sell this lumber to the master of the Lady Essex, without com- 
municating with its owner. And in this connection, counsel relied upon 
the case of Cargo of the Bridgewater, 11 Chi. Leg, N. 327, and upon 
Navigation Co. v. Morse, L. R. 4 P. C. 222. If it should turn out that this 
lumber c'.d not belong to the master of the Victor, and that he made 
sale of it without commun' eating with the owner, and without his 
knowledge or consent, it would follow that the parehaser took no title; 
and I see no escape from the conclusion that he could do no act with 
respect to the lumber to the préjudice of its real owner. But the ques- 
tion in this case is not what are the facts, but whether the information 
avers a cause of forfeiture. In setting forth a delivery and sale of the 
lumber to the master of the Lady Essex, I think I am bound to pré- 
sume that the sale took place under such cireumstances as to constitute 
it a logal sale, and that the master of the Victor should be presumed to 
hâve had authority to makesuch sale. It results, then, that this défense 
should be set up by answer, and made the subject of proof upon Ihe 
hearing. 

The demurrer is therefore sustained as to the first ground of forfeit- 
ure, and overruled as to the second. 



United States v. Lehman. , 

{District Court, E. D. Missouri, E. D. September 5, 1889.) 

1. INDICTMETW FOBM AND SUTPICrENCÎT. 

An indictment which states facts constituting an offense under a certain 
statute, and concludes with the averment that the acts alleged to hâve been 
committed were "contrary to the form of the statutes, is not objectionable 
because it also allèges that défendant thereby committed a certain named 
crime, while the statute does not déclare the offense it prohibits to be that 
crime, as the allégation is surplusage. 

2. PERjxrRY — Natubaxjzation Pboceedings. 

Rev. St. U. S. § 5424, which makes it an offense for any person applying to 
become a citizen, or appearing as a witness for such person, to "falsely make, 
forge, or counterfeit any oath," etc.. appKes to written oaths, and not to false 
swearing in open court, in a naturalization proceeding by a witness for the 
appUcant, as the latter offense is punishable exculsively Under section 5395. 

Rev. St. U. S. § 5435, making any one guilty of a felony who "obtains, ac- 
cepts, or receives any certiflcate of citizenthip, known to such person to bave 
been procured by fraud," appUes to the acceptance of such a certificate ob- 
tained by fraud practieed on, the court which issued it a,t the time thereoî, 
and not simply to the acceptance of a fraudulent certiflcate outstanding in 
the handa of third person s. 
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4. SAME— lîJDICTMBNT. 

An indictment for a violation of such statute whicli describes the fraud 
charged by averring onlythat défendant obtaineda certiflcate at a time wlien 
he was not legally entitled thereto, without describing the facts constituting 
the fraud, is bad, though it avers that such acts are unlsnown to the grand 
jury- 

5. Samk. 

A subséquent count in the indictment for "counseling and advising" the 
commission of the offense prohibited by section 5425, in violation of section 
5427, which allèges that the fraud charged consisted in making a false state- 
ment to the court granting the certiflcate, Is sufflcient. 

6. SaME — JOIKDER OF COUNTS. 

As the ofEense defined in section 5395, i. e., the takingof a false oath in nat- 
uralization proceedings, is a felony, counts under that section are properly 
joined with counts under sections 5425 and 5437. 

At Law. On demurrer to indictment. 

Lehman was indicted for a violation of Rev. St. U. S. §§ 5395, 5425, 
and 6427, and demurs to the indictment. Section 6395 makes it a 
puuishable offense to knowingly swear falsely in any proceeding under 
the naturalization laws. Section 5424 makes it an offense for any per- 
son applying to become a citizen, or appearing as a witness for such per- 
son, to " falsely make, forge, or counterfeit any oath," etc. Section 5425 
makes it a felony to obtain, accept, or receive any certiflcate of citizen- 
ship known to such person to hâve been procured by fraud. Section 
6427 prohibits the counseling or advising of another to commit the of- 
fense defined in section 5425. 

George D. Reynolds, Dist. Atty. 

D. P. Dyèr, for défendant. 

Thayee, J. I hâve arrived at the foUowîng conclusions on the various 
points raised by the demurrer: 

1. The objection made to the first count by defendant's counsel 
amounts to this, that because the pleader at the conclusion of the count 
uses the following language, "and so the grand jurors * * * gay 
* * * that he, the said Julius Lehman, * * * feloniously, 
falsely, etc., * * * did commit * * * perjury," the count is 
notgood under section 5395, Rev. St. U. S., which does not déclare the 
offense therein mentioned to be perjury. The objection made is not ten- 
able. The language quoted is merely the conclusion of the pleader, and 
no part of the description of the offense. The facts constituting an of- 
fense under section 5395 had been previously stated. It matters not that 
the grand jury supposed, and so stated, that the off'ense described was 
perjury. It was not necessary for them to give a name to the offense, 
and their attempt in that direction may be rejected as surplusage. Re- 
jecting the words above mentioned, the indictment concludes properly 
with the averment that the acts said to hâve been committed were " con- 
trary to the form of the statutes of the United States," etc., which is ail 
that is necessary. 

2. The words "or falsely makes, forges, or counterfeits any oath," 
etc., in section 5424, were intended to describe the offense of counter- 

v.39F.no.l4— 49 ' 
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feiting the written oath commonly known as "first papers," provided for 
in section 2165, Rev. St. U. S., or the final certificate of citizenship is- 
sued twoyears thereafter, orsome record of a court pertainingto natural- 
ization, or a written affidavit, notice, etc. This section 6424 does net 
cover the case of false swearing or false testimony giveu in open court in 
a naturalization proceeding by a witness for the applicaht- Offenses of 
the latter kind are punishable exclusively under section 5395. The rea- 
sons leading me to this conclusion are as follows: In the first place, 
congress cannot be presumed to hâve provided for the punishment of the 
offense of swearing falsely in a naturalization proceeding, in two différent 
sections of the law , and to bave prescribed two différent punisbraents for 
the same offense, as is the case if sections 6395 and 6424, Rev. St. U. 
S., relate to, or cover the same offense. Again, the words "or falsely 
makes, forges," etc., in section 5424. are the words which congress al- 
most invariably uses when the crime of counterfeiting or forging some- 
thing, such as coin, money-orders, bonds, bank-notes, patents, etc., is 
intended tobe described. SeefoUowing sections of Rev. St. U.S., where 
the same languageisemployed: Sections 6457, 5468, .5463, 5479, 5415, 
5416, and 5418. I am fully satisfied that the main thought in the mind 
of thelaw-maker, when section 5424 was drafted, was to prevent forging 
and counterfeiting of first and final papers usually issued to applicants 
for naturalization, and this view is fortified and enforced by a eareful 
reading of the act of July 14, 1870, (16 U. S. St. at Large, 254,) from 
which sections 6395, 6424, 5425, 5426, and 5427 are drawn. The re- 
suit of this ruling is that count No. 2 of the indictraent is not good un- 
less it sufiiciently states an offense under section 5395, under which the 
first count is drawn. If it does, it is no more than a répétition of the 
first count, in slightly différent language; but whether it does or not, is 
not very material, as a man can only be punished once for the same of- 
fense, no matter in how many counts the ofïense is stated. 

3. Passing to the third count I understand that two objections are made 
to the same. This count is framed on sections 5427 and 5426, Rev. St. 
U. S,, and charges the défendant as a principal in the second degreewith 
aiding and abetting another in the commission of a felony. The felony 
so committed, in the language of the statute, (section 5425,) is consum- . 
mated when one "obtains, accepts, or receives any certificate of citizen- 
ship known to such person to bave been procured by fraud, or by the use 
of any false name, or by means of any false statement made with intent 
to procure * * * the issue of such certificate." The indictment 
shows that the principal offender, whom the défendant is said to havo 
aided and abetted, (one Ernst John,) obtained, accepted, and received 
the certificate from the court that granted it; that is to say, the St. Louis 
court of criminal correction. The point is made, as I understand, that 
if so obtained by a fraud committed on the court that issued it, at or just 
before the obtaining or acceptance, such an obtaining or acceptance is 
not within the statute; that the statute refers to the obtaining, accept- 
ance, or receipt of fraudulent or forged certificates of citizenship thereto- 
fore issued or made, which are outstanding in the hands of third parties. 



VNITED STATES ». LEHMAN. 771 

ï can find nothing in the statute that justifies such an interprétation. I 
think the acceptahce froni the clerk of a court, or from the hand of the 
judge himself, of a certificate of citizcLship, -which the applieant knows 
that the court has been procured or induced to grant by thé fraud or 
false testimonyof the persbn himself who accepta or reçoives it, is an of- 
fense under section 5425, as well as the obtaining of a certificate from 
any other party. Congress clearly has power to make the acceptance or 
receipt of the certificate under the circumstances supposed, an offense 
separate and distinct from the offense of felse swearing, by which the 
court was induced to grant it, and I think it clear that it intended to 
punish persons who knowingly acCepted a fraudulent certificate from 
any person or persons. 

It is further urged that coUnt No. 3 is bad, because it does not de- 
scribe the fraudulent acts by which the certificate of citizenship alleged 
to hâve been "obtained, accepled,** etc., was procured. In an indict- 
ment under the third clause of section 5425 for "obtaining, accepting, 
or receiving a certificate, knowing that it has been procured by fraud," 
there can scarcely be a doubt that it is essential to allège and describe 
the fraud by which the certificate was procured. Counsel for the gov- 
ernment, in efiect, concède that such is the rule of crimuial pleading. 
An indictment in the words of the statute, merely alleging that it was 
"known to the défendant to hâve been procured by fraud," and not ad- 
vising the défendant or the court of the acts constituting the fraud of 
which the accused was alleged to hâve had knowledge, would be clearly 
bad. U. S. V. Cruihhank, 92 U. S. 557-659; U. S. v. Cook, 17 Wall. 
174; U. S. V. MiUs, 7 Pet. 142; State v. Parker, 43 N. H. 83; SUite v. Keach, 
40 Vt. 118; Alderman v. Peuple, 4 Mich. 414. It is contended, how- 
ever, that the indictment in this case does sufliciently describe the fraud 
by which the certificate of citizenship was procured, and that the grand 
jury has merely omitted, as it might lawl'ully do, to describe the man- 
ner and means by which the fraud was committed, because they were 
unknown to the jurors. Attention is called in support of this conten- 
tion, to the following clause of the indictment, as sufficiently describing 
the fraud by which the certificate was procured, to-wit: 

"Which said fraud committed beforesaid last-named court was and is that 
the said Ernst .John (the principal olïender) then and there obtained said cer- 
tificate from the last-named court, notwitlistanding that, at the lime he ar- 
rived in the United States, he was under the âge of eightee» years, and had 
not resided therein three years nextpreceding his arrivai at the âge of twenty- 
one years, and was not then and there entitled to be admitted to becorae a 
citizen, and said fraud was so committed by said Ernst John * * * in 
some manner and by some means to the grand jurors unknown." 

It is not claimed tliat the fraud in question is described or alleged in 
the indictnient, otherwise than in the paragraph quoted. There is an 
attempt, as will be observed in this allégation, to describe a fraud other- 
wise than by describing the acts of which it consists. But as the word 
"fraud" or "fraudulent" is merely a terra which is used to dénote the 
character of given acts or conduct, and as a fraud may be committed 
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in a variety of ways, aîmost too numerous to mention, it may bé doubted 
whether a, fraud can ever be sufficiently described or alleged in a légal 
proceeding, without describing the acts done of which it consists. In 
the présent indictinent, by the language above quoted, the pleader bas 
not described a fraud, or a state of facts froih which it must necessarily 
be inferred that a fraud was committed. It is merely averred that a 
certificate of naturalization was obtained by a person, notwithstanding 
at the time of his arrivai in the United States he was not under 18, and 
had not resided hère three years preceding his arrivai at the âge of 21, 
and was not entitled to be admitted a citizen. But it is not a necessary 
inference that a fraud was committed by such person. The registry of 
birth of such person may bave been lost, and he may, in good faith, 
hâve believed that at the time of his arrivai in this country he was un- 
der 18, and bave so testified, and obtained a certificate on the strength 
of such évidence, although in point of fact he was over 18 on his arrivai 
in this country. In such a gupposable case, it would be erroneous to 
say that the certificate was procured by fraud within the meaning of the 
statute. In my judgment the third count of the indictment is bad, be- 
cause it does not sufficiently describe the fraud by which the certificate 
of citizenship, alleged to hâve been obtained and received, was procured. 
To make out a good count, under the statute in question, the pleader 
must allège the acts eonstituting the fraud. If the fraud consisted in 
making a false oath or statement whereby the court was deceived, the 
indictment ought to say so, and aver what the statement was. It will 
not do to say that the fraud in the procurement of the certificate of cit- 
izenship consisted in the fact that a person obtained citizens p&pers who 
was not legally entitled to them, but that the means by which they were 
so obtained is unknown, because the means resorted to — the acts done 
to obtain the certificate — are the very things which the law requires to 
be alleged and proven; and furthermore, the certificate, although un- 
lawfuUy issued, may not bave been issued under such circumstances as 
amounted to a fraud. The authority cited, {Coin. v. Webster, 5 Cush. 
295,) showingthat in an indictment for murder it is not al ways neces- 
sary to describe the implements or weapons by which the murder was 
committed, or the précise manner of the killing, seems to me to bave no 
bearing on the point involved in the case at bar. Neither does the dé- 
cision in Oom. v. Ashton, 125 Mass. 384, bave any just application to 
the présent case. In that instance, (as I infer from the opinion,) a stat- 
ute declared it to be an offense "to obtain money by means of a game, 
device, sleigbt of hand trick, or other means, by the use of cards." The 
indictment averred that money was obtained "by a game, device, trick, 
etc., by the use of cards." The court held this to be sufficient, sajdng, 
in substance, that as the statute itself described ail the éléments of the 
offense with certainty, it was sufficient to allège it in the words of tbe 
statute. 

In the présent case, it is not contended that the fédéral statute de- 
scribes tbe offense with such certainty that the language of the statute 
will suffice in an indictment. It is admitted that the Word "fraud" is 
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sb gênerai, and may be applied to such a variety of acts, that the partic- 
ular kind of fraud nieant, and intended to be proven, ought to be 
averred. The defect in the third count is that the kind of fraud is not 
averred, The grand jurors say the acts constituting it are unknown to 
them, and in attempting to describe the gênerai nature of the fraud 
they merely describe a resuit, — that is, the obtaining of a certificate of 
citizenship, — which resuit may hâve beeu brought about without prac- 
ticing any fraud or deceit. 

4. The fourth count of the indictment is also framed under sections 
5425 and 5427 of the Revised Statutes, and is for " counseling and ad- 
vising" the commission of the same felony described in the third count. 
No substantial defect in this count has been pointed out. In this count, 
the fraud by which the certificate of citizenship obtained and accepted 
by Ernst John, the principal ofFender, was procured, is clearly stated. 
It is alleged that the fraud consisted in making a false statement to the 
court that granted the ceftificàte, and what that false statement was is 
properly averred. A similar avermentin count No. 3 would hâve, màde 
that count tenable. The resuit is tlwt the demurrer is overruled as to 
counts 1 and 4, but is sustained as to count No. 3, and the sâme is 
quashed. 

5. Under late rulings in the fédéral courts, it seems that the offense 
defined in section 5395 is a felony, hence counts under that section are 
properly joined with counts under sections 5425 and 5427. U. S. v. 
Johannesm, 35 Fed Rep. 411. 



UxMTED States v. Goujon. 

{District Court, S. D. California. August 26, 1889.) 

Criminal Law — Sentence — Commutation for Good Bbiiayiok. 

Act Cong. March 3, 1875, providfis that a TJniterl States prisoner confined in 
exécution of any sentence in a prison of anj' state or torritor\', wliich has 
no System of commutation for ils own prisoners, shall hâve a déduction of 
five days in each month in whicli no charse of misconduct shall be sustained 
against him. Rev. St. U. S. i; 5544. provides that in other cases such prisoner 
shall be entitled to the same crédits applicable to other prisoners. Ile:d,. that 
as act Cal., amended March 14, 1881, provides for commutation for such pris- 
oners only as are contined in the state-prisons for termsof one yearand over, 
a United States prisoner sent to the county jail for six months is entitled to 
no crédits for good behavior. 

At Law. Application for release from imprisoninent. 
J. Manon Brooks, for pctitioner, 
A. W. Hutton, U. S. Atty. 

Ross, .J. The petilioner, who was on the 4th day of March, 1889, 
sentenced to be imprisoned in the county jail of Los Angeles county for 
the period of six months, and to pay a fine of $500, upon conviction of 
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the crime pf amuggling cigars into the United States, claims, by reason 
of his good behavior during his imprisonment, to be entitled to a crédit 
of five days for each month of his terin, and therefore to be now entitled 
to be discharged. 

The provisions of the United States statutes bearing on the subject are 
contained in the act of congress of March 3, 1875, (1 Supp. Rey. St. 184,) 
and in section 5544 of the Revised Statutes, the first of which reads as 
follows : 

"Ail prisoners who bave been or shall hereiafter be convicted of any offense 
against the laws of the United; States, and conflned in exécution of the judg- 
mënt or sentence upon such conviction, in any prison or penitentiary of any 
state or territory, which bas no system of commutation for its own prisoners, 
shall Lave a déduction fronl their several terms of sentence of five days in 
each andevery calendar month during which no charge of misconduet shall 
hâve been sustained against each severally, who shall be discharged at the 
expiration of his terni of sentence less the time so deducted, and a certificate 
of the warden or keeper of such prison or penitentiary of such déduction shall 
be entëreU on the warrant of commitment." 

Section 5544 reads : 

"In other cases, ail prisoners now or hereafter confîned.in the jails or peni- 
tentiaries of any state, for offenses against the United States, shall be entitled 
to the same rule of crédits for good behavior applicable to other prisoners in 
the same jail or penitentiary." 

Thèse provisions are perfectly plain and admit of but one construction. 
By its express terms the déductions provided for by thè act of 1875 can 
be allowed only to prisoners confined in a state or territory having no 
System of commutation for its own prisoners; and, as the state of Cali- 
fornia has such System, it necessarily results that the déductions pro- 
vided for by that act do not apply to the case of the petitioner. The 
cases of oSenders against the laws of the United States, confined in exé- 
cution of a judgment or sentence upon conviction in a prison of any state 
or territory having a system of commutation for its own prisoners, are 
provided for by section 5544 of the Revised Statutes, above quoted, 
which gives to the prisoner confined in such state or territory for an of- 
fense against the United States the same rule of crédits for good behavior 
which by the law of the state or territory where the imprisonment is had 
is applicable to other prisoners in the same prison. The system of com- 
mutation provided by the statute of California (act Cal. 1880, as amended 
March 14, 1881) has no application to county jails, or to prisoners con- 
fined therein; and, in respect to prisoners confined in a state-prison, no 
crédit is allowed when the term of imprisonment is less than one year. 
In re Terry, 37 Fed. Rep. 649; U. S. v. Sohroeder, 14 Blatchf. 345. Writ 
denied, and pétition dismissed. 
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United States v. Braun. 

Same V. SoHN. 

{District Court, E. D. Missouri, E. D. September 3, 1889.) 

TrADE-MaHK— COUNTERFEITING — InDICTMENT. 

A certificate of registration of a trade -mark is merBly prima facie évidence 
that the applicant is the ownerof a valid trade-mark; and indictraents, uuder 
act Cong. Aug. 14, 1876, § 1, to punish counterfeiting of registered trade- 
marks, which allège that a certain word lias been admitted to registration 
as a trade-raark, without averring faots showing that the alleged owners ac- 
quired an exclusive property therein, are bad. 

At Law. On demurrer to indictment. 

Gewge D. Reynolds, U. S. Atty. 

John M. Holmes and Kerr & Kerr, for défendants. 

Thayer, J. Thèse are indictments under section lof the act of Au- 
gust 14, 1876, to punish counterfeiting of trade-marks that hâve been 
registered in accordance with the laws of the United States. The section 
is as foUows: 

"Be it enacted that every person who shalJ, with intent to defraud, deal in 
or sell * * * any goods of substantially the same descriptive properties 
as those referred to in the registration of any trade-mark, piirsuant to the 
statutes of the United States, to which, or to the package in wliich, the same 
are put up, is fraudulently atïixed said trade-mark, or any colorable imitation 
thereof, calculated to deceive the public, knowing the same to be counterfeit 
or not the genuine goods referred to in said registration, shall, on conviction 
thereof, be punished," etc. Vide 1 Supp. Eev. St. U. S. 241. 

The law was evidently designed to punish those who, with fraudu- 
lent intent, pirate a valid trade-marl;; which has been duly registered by 
the commissioner of patents. If a person, by any means, secures the 
registration of a mark, symbol, word, or device, claiming it to be a trade- 
mark, which, according to the rules of the common law, is not a valid 
trade-mark, another per.?on who aiïixes the same mark, symbol, or de- 
vice to bis own goods, and sells them, cannot be punished uncler the 
pénal statute above quoted. Registration does not croate a trade-mark; 
nor is it conclusive proof that the person procuring registration has a 
valid trade-mark. Property in a trade-tnark can only be acquired by 
the adoption of some mark, symbol, sign, or word susceptible cf being 
used as a trade-mark, and by the actual application of the same to goods, 
wares, or merchandise of a certain class, so that it serves to indicate the 
origin or ownership of the particitlar commodity. Congress, by the act 
of March 3, 1881, (1 Supp. Rev. St. U. S. 606,) has merely provided 
for the registration of a certain class of trade-marks used in commerce 
with foreign nations or Indian tribes, when, according to coramon- 
-law tests, a right to use the mark, symbol, or word as a trade-mark 
is established to the satisfaction of the commissioner of patents. Ad- 
mission to registration under the act of March 3, 1881, is merely an ad- 
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mission on the part of the government that the applicant for registration 
is the owner of a valid t)'ade-mark. The certificate of registration granted 
by the commissioner is oiûy prima fade évidence of that fact, but it does 
not conclude a third party. The certificate is not a grant of any right 
or privilège; it is merely a récognition on the part of the government of 
the existence orf an asserted exclusive right to affix a certain mark, sym- 
bol, word, or device on certain goods, as a trade-mark. Browne, Trade- 
Marks, §§ 338, 374-378, inclusive. 

Necessarily, therefore,in a criminalproceedingundertheact of August 
l4, 1876, the question whether the trade-mark involved (it having been 
admitted to registration) is valid, is an issuable question. In view of 
what bas been said, it would seem reasonable to require a pleader, in 
drawing an indictment under the act of August 14, 1876, to allège that 
the persan or persons claiming the trade-mark involved, at some given 
time and place, adopted the same (describing it) and used it in com- 
merce with foreign nations or with Indian tribes on a certain class of 
goods, (describing them,) to indicate their origin or ownership, and caused 
the said trade-mark on a certain daj^ to be registered in the patent-office, 
in accordance vrith law, and that, thereafter, the défendant, with intent 
to defraud, dealt in or sold certain goods (describing them) of substan- 
tially the same descriptive properties as those referred to in the registra- 
tion of the trade-mark in question, to which goods, so sold, was fraudu- 
lently affixed the registered trade-mark in question, or a colorable imita- 
tion thereof, he, the said défendant, well knowing the goods so sold not 
to be the genuine goods referred to in said registration, etc. Allégations 
équivalent to those thus generally outlined, appear to me to be requisite 
to constitute a valid indictment. An indictment ought to allège facts 
showing the existence of a valid trade-mark as well as the fact that reg- 
istration bas been obtained, inasrauch as the registration does not create 
a trade-mark; and inasmuch as the certificate of registration is, at best, 
only convenient prima facie évidence that a certain word or symbol bas 
become a trade-mark. The ownerof a trade-mark acquires the same by 
acts whoily independent of the registration thereof, and registration is 
not even necessary to entitle him to protection in a civil proceeding, al- 
though it is necessary to secure the protection of the pénal statute. 

Tested by thèse rules, the indictments now in question are bad. They 
contain no allégations showing that Battle & Co., who appear to bave 
registered the word "Bromidia" as a trade-mark, ever acquired an ex- 
clusive property therein. No acts donc by Battle & Co., sufBcient in 
law to give inat firm a title to the word "Bromidia," are alleged. The 
indictments appear to bave been drawn on the theory (which, for 
reasons above indicated, I deem erroneous) that it was sufficient for 
the indictment to show merely that the word "Bromidia" bad been 
admitted to registration, and that défendants bad subsequently sold 
goods of substantially the same descriptive properties as those referred 
to in the registration, to which was affixed the word "Bromidia." An 
allégation that a word bas been admitted to registration by the commis- 
sioner, is not a sufficient averment in a criminal proceeding that a certain 
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person lias acquired an exclusive right of property in the word when 
affixed to a certain class of goods, because, notwithstanding such regis- 
tration, the word may not hâve become a valid trade-mark, either be- 
cause the necessary steps hâve not been taken to make it a trade-mark, 
or because the word itself, for certain reasons, is not susceptible of ap- 
propriation for that purpose. Take the word "Bromidia" as an exam- 
ple. If it is a generic word, — that is, the name by which an article or 
compound which any one may make or sell is generally known, and 
which must necessarily be used in describing that article, — it clearly 
cannot be appropriated as a trade-mark, and registration of the word, 
though allowed, confers no rights. If, as seems highly probable, the 
word "Bromidia" is used, and is regarded by the public more as a de- 
scription of the qualities and an ingrédient of the article to which it is 
affixed, as containing bromine, than as indicative of the origin and own- 
ership of the article, it cannot be appropriated as a trade-mark. Biir- 
ton V. Straiton, 12 Fed. Rep. 698, and cases cited; Browne, Trade-Marks, 
§§ 134, 135. Thèse considérations serve, in my judgment, to show the 
necessity of averring a state of facts, which, as a matter of law, is suffi- 
cient to make the word a valid trade-mark. Without such averments, a 
criminal offense is not stated with sufficient certainty. 

It is claimed by défendants' counsel that the indictments are bad for 
various other reasons, and among the number, because the trade-mark 
law of July 8, 1870, was void, congress having no power to pass such a 
law, as was held in the Trade-Mark Cases, 100 U. S. 82, and because at the 
time of the enactment of the pénal act of August 14, 1876, under which 
the indictments are drawn, there was nothing upon which that act could 
operate, and it was therefore nugatory, and rèmained inoperative, even 
after the passage of the act of March 3, 1881, supra. It is unnecessary, 
however, at this time to express any opinion concerning the novel ques- 
tion thus raised, as the indictments mûst be held bad for the reasons 
heretofore indicated. Demurrer sustained. 



Carson V. Ury et al, 

{Circuit Court, E. D. Missouri, E. D. September 2, 1889.) 

Injonction — FEATjDni,BNT Misbepebsbntations. 

The Cigar-Makers' International Union of America, an unincorporated 
association for mutual benetit, adopted a label purporting to be issued by the 
union, and to be placed on boxes of cigars made by members of the union. 
Complainant, who was a manufacturer of cigars, and a member of the union, 
flled a bill to restrain défendants, who were not members thereof, from mak- 
ing and selling counterfeits of the union labels, with the alleged attempt to 
defraud complainant and the public. The bill alleged that by the use of the 
labels complainant was enabled to receive a hlgher price for his cigara, and 
that the sale of such counterfeit labels Injured his trade. Held, that though 
there is no trade-mark in such labels, as complainant shows spécial damage' 
and that the right to use them is valuable, and as the^ adoption and use of ; 
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sucjï labela are in nO «ray unlawful, and the action oi défendants î» confes»- 
edljr, fr^udulent, in that they spld tbe spurious labels, though Ihey may not 
hàvé used them on cigars of théir own manufacture, the bill allèges good 
grounds for équitable relief. ' 

In Equity, On demurrer to bill. 

The case made by the bill, and admitted by the demurrer. may be 
summarized as follows: The "Cigar-Makers' International Union of 
America" is a Vokintary, un incorporated association of practical eigar- 
niakers, baving many mëmbers, and was'formed to promote the mental, 
moral, and physical welfare of its members, to assist them in obtaining 
remunerative wages, to extend pecuniary aid to members and their fam- 
illes in case of sickness or death, and generally to maintain a high stand- 
ard of workmanship. In September, 1880, at a convention held by 
members of the union, a label was adoptéd to be placed on cigar boxes,, 
for the purpose of designating cigars made by members of the union. 
The label is nothing more than a certificate printed on blue paper, and 
purporting' to hâve been issued by authority of the union, to the effect 
that the cigars contained in the box to which it is affixed hâve been 
made by first-class workmen, members of the union, and not by "inferior 
rat-shop, cooly, prison, or tenement-house workmanship." Ail members 
of the "Cigar-Makers' International Union of America," (and the mem- 
bership is said to exceed 25,000) are allowed to afïix the label to cigars 
made and sold by themselves, provided they do not employ others to 
jnake cigarB. It is also the practice of the union to furnish the label 
gratuitously to ail cigar manufacturera througliout the United States, 
who employ exclusively members of the union at an agreed schedule of 
wages. Complainant in this case is a member of the union, and for two 
years past has been making and selling cigars of his own manufacture 
in the city of New York, and in the course of his business has used (as 
he is entitled to) the union label aforesaid, and built up a profitable 
trade. The wages received by members of the union are about three 
dollars higher per thousand cigars than the wages received by other 
cigar-makers; and cigars bearing the union label are worth in the market 
three dollars per thousand more than they would be worth vvithout it, be- 
cause in public estimation the label is a guaranty that the cigars bearing 
it hâve been made by compétent workmen, in clean and healthy shops. 
By the use of the genuine label in question on cigars of his own mana- 
facture the iOomplainant has made great profits, and the public has also 
Toeen protected from purchasing inferior cigars. Since the adoption of 
the union label, and since complainant began to use the sanie, the de- 
fendants havè.conspired to cheat and defraud complainant and other 
members oftlie union, as well as the public, by making and selling and 
offering for sale counterfeit labels for cigar boxes. The label made and 
spld by défendants is a fac mnile of the union label, and cannot fail to 
deceive. In furtherance of the scherne to defraud, défendants hâve 
adôpted a; fictitious name under which they manufacture and sell the 
counterfeit l^bël,.in question, and thèy alëo hâve their correspondence 
concerning .thesame sent to a false address in the city of St. Louis, 
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•whence it is forwarded to défendants' real place of business. By making 
and selling such spurious and counterfeit labels to cigar manufacturera 
throughout the country, the public is deceived, and a great pecuniary 
loss is occasioned, whieh is borne by the complainant and other meni' 
bers of the union who, like him, manufacture and sell cigars, and make 
use of the genuine union label in the course of their business to enhance 
the value of their product and increase the demand therefor. Such, in 
brief, is the case made by the bill. 

Brilsen, Steele d: Knauth and Hough, Overall <& Judson, for complainant. 

Chester H, Krum, for défendants. 

Thayer, J., (after stating the facts as above.) On the facts stated I 
think that complainant is entitled to équitable relief. It is no doubt true 
that the union label does not answer to the définition ordinarily given of 
a technical trade-mark, because it does not indicate with any degree of 
certainty by what particular person or firm the cigars to which it may 
be affixed were manufactured , or serve to distinguish the goods of one 
cigar manufacturer from the goods of another manufacturer, and because 
the complainant appears to bave no vendible interest in the label, but 
merely a right to use it on cigars of bis own make, so long, and only so 
long, as he remains a member of the union. In each of thèse respects 
the label lacks the characteristics of a valid trade-mark. The court can- 
not interfère in this instance, as in ordinary trade-mark cases, on the 
ground that one person is intentionally or unintentionally appropriating 
a mark, symbol, design, or word which has become the exclusive prop- 
erty of another when used by him to distinguish goods of a certain 
class. In short, this is not a trade-mark case. As I view it, it is a bill 
filed to restrain the défendants from perpetrating a fraud which injures 
the eomplainant'a business, and occasions him a pecuniary loss. ÎSven 
where no trade-mark was infringed or involved, courts of equity hâve 
granted injunctions on more than one occasion against the use upon 
goods of certain marks, labels, wrappers, etc., when the évident design 
of such use was to deceive the public by concealing the true origin of the 
goods, and making it appear that they were the product of some other 
manufacturer of established réputation, thereby depriving the latter of a 
portion of the patronage that would otherwise corne to him, or injuring 
the réputation of bis goods. drofi v. Day, 7 Beav. 84; McLean v. Flem- 
ing, 96 U. S. 245; Wotherspoon v. Gurrie, L. R. 5 H. L. 508; Seixo v. 
Provezmde, L. R. 1 Ch. 195; Thomson v. Winchester, 19 Pick. 214; 
Ferry V. Truefitt, 6 Beav. 66; Newman v. Alvord, 51 N. Y. 189; Averyv. 
Meikle, 81 Ky. 73; BurUm v. Stratton, 12 Fed. Rep. 696; Chemiad Co. v. 
Myer, 31 Fed. Rep. 453; Browne, Trade-Marks, §§ 43, 44. No valid 
reason can be assigned why the principle which underlies thèse dé- 
cisions does not entitle the complainant to relief. The right of the court 
to grant relief in the cases cited was predicated on the ground that the 
conduct of the parties proceeded against, in intentionally marking, label- 
ing, wrapping, or advertising their wares so that they would bemistaken 
for the goods of some other manufacturer, was fraudulent. That, and 
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the fact that the fraud com'pldined of had a natural tendency to injure 
the business of the person 'whose, marks, labels, etc., had been siinulated, 
by lessening his sales or injuring the réputation of his goods, was held 
sufRcient to give the person who had thus sustained or was liable to sus- 
tain spécial damage a right to équitable relief. In the case at bar com- 
plainant shows that he has a clear right to use the union label, and that 
the right to use it is a valuable privilège, inasmuch as it enhances the 
value of the cigars which he manufactures and sells, and increases the 
demand therefor. 

It does not appear froni the averments of the bill that the action of the 
Cigar-Makers' Union, in adopting a label to distinguish cigars made by 
its members, was or is in anj' respect unlawful, or opposed to public pol- 
icy. On the other hand, the action of the défendants is confessedly 
fraudulent. The demurrer admits that they are engaged in niaking and 
selling counterfeit labels purporting to hâve been issued by the "Cigar- 
Makers' International Union of America." The bill avers that the sale 
of such counterfeit labels injures the complainant's trade and business, 
and such would seem to be the necessary and immédiate resuit of such 
fraudulent acts. In other words, complainant shows that he has sus- 
tained such spécial pecuniary damage as gives him the right to complain 
of the fraud. It is true that the bill does not show that the défendants 
hâve afRxed any of the spurious labels to cigars of their own manufact- 
'Ure, or that they bave sold any cigars bearing the counterfeit certificates 
or labels. But this is not important. From the fact that they hâve 
made and sold spurious labels and advertised them for sale the court 
must présume that défendants intend that they shall be used on cigar 
boxes by the persons who buy them, and that they manufacture and 
sell them for that purpose. The conduct of the défendants is equally as 
culpable as that of the manufacturers of cigars who buy and use the spu- 
rious labels, and the loss which complainant sustains by the use of the 
same on cigar boxes is as directly attributable to the persons who make 
and sell thé counterfeit labels, as to the dealers in cigars who buy and 
use them. 

In conclusion I will add that my attention was called, on the hearing 
■of the demurrer, to a récent décision of the suprême court of Minnesota 
affecting the union label in the case of Protective Unicm v. Conhaim, 41 
N. W. Rep. 943; also to a décision of the court of chancery of New Jer- 
sey in the case of Schneider v. Williams, 14 Atl. Rep. 812. In both of 
those casas the bill seems to hâve been framed upon the theory that the 
union label was atechnical trade-mark, and that as such itwas the prop- 
ertyof the members of the union in the aggregate, and that any one or 
more members of the union, whether they were or were not engaged on 
their own account in the manufacture and sale of cigars and in the use 
of the label, might maintain a suit to restrain an unauthorized party 
from using the label. The décision in each case was adverse to such 
contention. The bills appear to hâve been filed by persons and by an 
association who were not engaged in the manufacture and sale of cigars 
on their own account. Hence they were not injuriously afïected by the 
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fraudulent acts complained of, or, if they were liable to suffer a pecun- 
iary loss to any extent or at any time in conséquence of sach acts, the 
loss to be apprehended was indirect and spéculative. It may well be 
conceded that the plaintiffs in those cases had no such property rights 
involved as would enable them to maintain an action, even on the the- 
ory on "which this décision proceeds. The case at bar differs from those 
cases, hovvever, in the respect before mentioned, that complainant is him- 
self a manufacturer of cigars, and, according to the averments of the bill, 
has built up a profitable trade by the use of the union label, which trade 
has been damaged, and is liable to be further damaged, by the fraudu- 
lent acts of the défendants. I think that he is entitled to relief on the 
facts stated in the amended bill, and accordingly overrule the demurrer. 



Taft V. Stephens Lithographing & Engraving Co. 
{Circuit Court. E. D. Missouri, E. D. September 16, 1889.) 

Copyright Laws — VioI/Ation — Penalty. 

Wbere a number of chromos, ail bearing the word "copyrigbted," in viola- 
tion of Rev. St. U. S. § 496îi, which provides a penalty for auch offense, were 
struck offeach day on several succeeding days, such chromos beingof the same 
Isind, excopt that each respective issue bore the name of a différent firm by 
way of advertisement, the penalty is recoverable for each issue. 

At Law. On motion to strike out part of amended pétition. For 
opinion on demurrer to pétition, see 38 Fed. Rep. 28. For opinion on 
plea to jurisdiction, see 37 Fed. Rep. 726. 

W. E. Fisse, for plaintiff. 

R. A. & Paul BakeweU and W. B. Thompson, for défendant. 

Thayer, J. At the last term of this court we held in this case that 
when the word " copyrighted " is impressed on a large number of chro- 
mos of the same kind, that hâve not in fact been copyrighted, and the 
impression upon each and ail is made under the .same circumstances, 
and at or about the same time, so that the act is practically " a single con- 
tinuous act," only one penalty of $100 is recoverable under section 4963, 
Rev. St. U. S. We caJled attention on that occasion to the fact that the 
statute does not impose a penalty for each imprint of the word "copy- 
righted" wrongfully made on an engraving, map, or chromo. 38 Fed. 
Rep. 28. 

The présent motion raises the question whether more than one pen- 
alty is recoverable in a case where 2,000 chromos wrongfully bearing the 
word "copyrighted" were struck ofF each day for 25 consécutive days, 
the chromos so struck ofif on the respective days being of the same kind, 
and differing only in the respect that each day 's issue had printed thereon, 
by way of advertîsemeiat, tKe name of a firm ditferent from that appear- 
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ing on every other day's issue. Whîle it is clear that tlie statute does 
not impose a penalty of $100 for each iinprintof the word "copyrighted" 
wrongfuUy made on an engraving or chromo, where numerous copies of 
the same chromo or engraving are struck off practically at the same time, 
yet we think it equally clear that the penalty is not strictly limited to 
$100, no matter how many copies hâve been published, in ail cases where 
the charge relates to the same print, engraving, or chromo. The latter 
construction would sometimes defeat the purposes of the law, as persons 
might well afiford in some instances to pay a single penalty for thé priv- 
ilège of making a fraùdulent use of the word "copyrighted," or some 
équivalent expression, on many copies of an engraving, print, or chromo, 
Congress intended to punish each and every wrongful act that was a com- 
plète transaction in itself, and hence, under certain circumstances, more 
than one penalty may be recovered for fraudulently affixing the word 
"copyrighted" to more than one copy of the same print, engraving, or 
chromo. When the continuity of an act is broken by lapse of time or 
other circumstances, — as where a number of chromos are struck off on 
one day for a particular customer with the word "copyrighted" wrong- 
fuUy affixed thereto, and on a succeeding day or several succeeding days 
other copies of the same are struck off for other customers, each bearing 
the fraùdulent mark in question, — the several acts areso far separate and 
distinct that each may, in our judgment, be counted upon as a separate 
offense. We accordingly overrule the motion to strike out ail of the 
counts but the first, holding that the plaintiff in his amended pétition has 
sufRciently alleged the commission of distinct offenses for which several 
penalties may be recovered. 



PoHL et al. V. Anchok Brevs'ing Co. 

(Circuit Court, 8. D. JVew York. August 7, 1889.) 

Patents fob Inventions — Lapse of Foeeign Patent. 

The "term" of a foreign patent referred to in Rév. St. U. S. § 4887, which 
requires letters patent issued for an invention previously patented abroad to 
be limited "to expire at the same time with the foreign patent, " or, if there 
be more than one, "with the one having the shortest term," is not the origi- 
nal term expresaed in the foreign patent, but its period of actual existence, 
and the United States patent expires when the foreign patent, having the 
ehortest term, is terminated by lapse or forfeiture by failure of the patentée 
to comply with the requirements of the foreign patent law. 

In Equity. Hearing on plea. 

Grosvenor Lowrey, Clarencè A. Seward, and Joseph M. Duéll, for com- 
plainants. 

W. J. Tovmsend, for défendant. 

Wallace, J. The bill of complaint allèges infringement by the de- 
fendant of letters patent of the United States dated March 18, 1879, for 
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improyeijient in barrel and cask scrubbing machineSj granted to Cari 
Pphl pf Drésdeh, Germany, upon an application filed January 3, 1879, 
"aubjeçt to tbe limitation prescribed by section 4887 of the Revised 
Slàtutes,' by reason of Germail patent dated Sepleriiber 6, 1877, and 
French patent dated September 3, 1877." The défendant bas inter- 
ppsed a plea averring, in substance, that both the German ând the 
French patent were issued tO Pohl for the same invention described in, 
and prioi- to his application for, the United States patent; and that the 
German patent lapsed, and the French patent became forfeited, prior to 
the commencement of the présent suit, by reason of the failure of the 
patentée to pay the annuities and work the invention as required by the 
laws of Germany and France, m force when the foreigU patents were 
granted. The plea allèges that the original term of each of the foreign 
patents was for 15 years. The plea has been set do'wn for argument, 
and the question for détermination is whether, by section 4887, Rev. 
St., the United States patent expired when the foreiga patent having the 
shortest term terminated by lapse or forfeiture, or whether it does not 
expire until the original term of such foreign patent expires. By the 
section in question the patent in suit is to be limited "to expire at the 
same tinie with the foreign patent, or, if there be more than one, at the 
same time with the one having the shortest term." Until the décision 
of the suprême court in Refrigerating Go. v. Hammond, 129 U. S. 151, 
9 Sup. Ct. Rep. 225, it was generally supposed that the time of expira- 
tion of this section was the time of expiration of the original term of 
the foreign patent, and that the duration of the United States patent 
was independent of the contingency that the foreign patent might cease 
to be an opéra tive grant prior to the term specified on its face by the 
breach of a condition subséquent. This was so decided in several ad- 
judged cases. Paillard v. Bruno, 29 Fed. Rep. 864; Refrigerating Co. v. 
Gillett, 31 Fed. Rep. 809; Protective Co. v. Alarm Co., 21 Fed. Rep. 458. 
Thèse décisions interpreted the statute upon considérations of public 
policy and convenience so imperative that it was thought they co\ild not 
hâve been disregarded by congress, and emphasized theeffect to be given 
to the Word "term" as used in the section. It was supposed that when 
congress referred to the patent having the "shortest term" to define the 
time of expiration of the United States patent in case there shouid be 
two foreign patents, the time of expiration in ail cases was the end of 
the t^rm of the foreign patent; that the term of a patent meant the pe- 
riod of duration expressed in the patent; that in a légal sensé a patent 
does not "expire" until its term expires; and that a construction of the 
section by which the duration of the United States patent shouid be 
fixed when the patent issues', by applying the rule, id certum est quod 
certum reddi potest, was the more reasonable one, and the one intended 
by congress. And it had been pointed out that, unless this was the 
true construction of the section, neither the owner of the patent nor the 
public would know the duration of the grant, and that the United States 
patent might expire, if there were two foreign patents, at the same time 
with the one having the longest term, notwithstanding the language of 
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the section th^t itis to expire wjth thè pne having tlie sTiortest term. 
The décisions of the circuit courts, which hâve been cited, were not re- 
ferred to in the opinion of the suprême court in Refrigerating Co. v. 
Hammond ; but olher adjudications of circuit courts in construction of 
the section, which proceeded upon the satne considérations, were dîs- 
tinctly disapproved. Thèse were Henry v. Tool Co., 3 Ban. & A. 601; 
Rdssner v.. Sharp, 16 Blatchf. 383; Refrigerating Co. v. GiUett,13, Fed. 
Rep. 553, — where it had been held that the time of expiration of the 
United States patent was the end of the term expressed in the foreign 
patent, notwithstanding the prolongation of the original term was a mat- 
ter of right to the patentée, and had actuaUj' been oblained by him. 
It is now urged for the complainants that the décision of the suprême 
court does not overrule or discrédit the décisions of the circuit court, 
which were not referred to and distinctly considered in the opinion, and 
is to be read as merely deciding the précise question in the case, which 
was whether an extension of the term of a foreign patent, which by the 
foreign law was a matter of right to the patentée upon complying with 
certain conditions, prolonged the duration of the United States patent. 
The opinion does not discuss the reasons for the construction given to 
the section, but it states that the point in controversy is whether the 
United States patent expires "at the same time with the term to which 
the foreign patent was in fact limited when the United States patent was 
granted," or expires "when the foreign patent expires, without référence 
to the limitation of the term of such foreign patent in actual force at the 
time the United States patent was granted," and it déclares that the stat- 
ute means "that the United States patent shall not expire ao long as the 
foreign patent continues to exist," and "is to be so limited by the courts 
as a matter to be adjudicated on évidence in pais, as to expire at the 
same time with the foreign patent," and "is to be in force so long as the 
foreign patent is in force." The çontentionfor the complainants would 
bejustitied if the opinion had suggested that the term of a foreign pat- 
ent, within the meaning of the section, may be deemed either the orig- 
inal term expressed in the patent, or a period of duration to which ils 
life may be prolonged as a matter of , right and law in the country of its 
origin; or that, although a patent expires when its term expires, con- 
gress did not mean to limit the life of a United States patent to the 
original term of the foreign patent. But, in the absence of any such 
suggestion, and by the extracts which haye been giyen, it seems plain 
that the suprême court has not acceded to the interprétation adopted in 
the previous adjudications, as well those not referred to in the opinion 
as those that were. The opinion cannot be reçonciled with the view 
that the statute intends that the United, States patent shall hâve a fixed 
term, ascertainable when it issue^ by référence to the term of a foreign 
patent. It does not attach any significance to the word "term," as de- 
fining the period of duration of the foreign patent or of expiration of 
the United States patent, but treats that period as one to bë ascertained 
de hors the foreign patent, by évidence in pais, and without référence to 
any supposed inconvenience or uncertainty to the public or the patentée 
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which may ensvie in conséquence of their ignorance, whether the patent 
is or is not in life. The statute is capable of the meaning that the ex- 
clusive right to the invention hère is to cease with the exclusive right of 
the patentée in anyforeign country, or of the meaning that it shall con- 
tinue to exist for such period, not exceeding 17 years, as coïncides with 
the shortest terni of any foreign patent. The suprême court seems to 
hâve adopted the first of thèse meanings. This is the view of the dé- 
cision expressed in the récent case of Huber v. Manufacturing Co., 38 
Fed. Rep. 830, and is the construction of the statute adopted by the 
oommissioner of patents shortlj' after the passage of the act of July 8, 
1870, in which the section first appears, in Case of Mushet, 2 Com'rs Dec. 
106. The conclusion thus reached is contrary to the impressions enter- 
tained at the argument of the plea, buta careful reading of the opinion 
of the suprême court constrains the conclusion that the plea must be 
held to be good. 



Jones et al. v. Clow et al. 

(Circuit Court, N. D. Minois. July 33, 1889.) 

Patekts por Inventioks^Patbîîtability -Wakt dp Novei.ty. 

Letters patent No. 308,376, granted fieptember 24, 1878, describe an "im- 
provement in heating apparatus, " conslsting of a portable heater or fire-pot 
mounted upon an oil réservoir by means of standards projecting upwards 
froin the top of the réservoir, and a biirner placed thereunder, cousisting of 
a spiral coil of iron pipe, with an inlet for combustible fluid at the top, and 
a burning jet in the center of the bottom of the coil, which is surrounded by 
a métal jaclîet with openings at the lower part to admit air. Air is also intro- 
duced into the upper part of the réservoir to force the flnid through a pipe 
leading froui near the bottom of the réservoir to the top of the burner, where 
it is connected with the top of the coil. The flame from the jet in passing 
upward through the coil vaporizes the fluid as it passes from the inlet pipe to 
tlâe jet, and produces a heating flame in the fire-pot. IMd, that the combina- 
tion was a mère aggregation of old parts of two prior patents, — one granted 
in June, 1878, with a flre-pot and burner mounted on an oil réservoir, and the 
other granted in March, 1868, with the réservoir at the aide, Instead of under 
the burner and flré-pot, and is void for want of novelty. 

In Equity. 

Bill in equity by Thomas J. Jones and others against James B. Glow 
and others, for injunction and an accounting for infringement of patent 
for an "improvement in heating apparatus." 

John 0. EllioU and W. A. Reading, for complainants. 

West & Bond, for défendants. 

Blodgett, J. The bill in this case asks for an injunction and ac- 
counting by reason of the alleged infringement of patent No. 208,376, 
granted September 24, 1878, to Thomas Connelly, for an "improvement 
in heating apparatus." In his spécification the patentée says: 

"My invention consists of a portable heater or fire-pot, serviceable for 
plumljers and others, for heating solder, soldering-irons, and other articles, 
and for other purposes. I employ a flre-pot, an oil or fluid réservoir, and an 
v.39F.no.l4— 60 
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jnterposed burner, which latter consista of a jacket depending from the fire- 
pot.'and inclosing a coil, whoae inleï from Ihe réservoir is at top, and outlet 
or'jet at the bottom, under tlie central space of theicôil; the several parts bé- 
ing constructed and operating as. will be hereinafter more fully set forth." 

Thé patentée arranges thèse parts by mounting the fire-pot upon the 
oil réservoir by means of standards projecting upwavds from the top of 
the réservoir, and plaeing the burner underneath the iîre-pot, — that is, 
between the fire-pot and top ofthe réservoir, ^— or, as the patentée ex- 
presses it, "the burner dépends from the opening in the bottom of the 
fire-pot, 80 tha,t the flàmé will pass from the burner into the fire-pot or 
heater." The burner consists of a spiral coil of iron pipe, with an inlet 
for the combustible fiuid at the top of the coil, and the burning jet in 
the eenter of the bottom of the coil, this burning coil being surrounded 
by a jacket of sheet iron or other métal, with openings at the lower part 
for the admission of air. The combustible fluid— gasoline, alcohol, or 
any other suitable hydro-carbonic fluid — is placed in the réservoir, into 
the upper part of which atmospheric air is forced so as to produce suffi- 
cient pressure upon the fluid to force it through a pipe, which leads 
from near the bottom of the réservoir to the top of the burner, where it 
is connected with the top of the coil. The flame from the burning jet 
passing upwards through the coil beats the coil so as to vaporize the 
burning fluid in its passage from the inlet pipe to the jet, and thereby 
produces a strong heating flame in the fire-pot. The patent contains 
two claims, as follows: 

"(1) The réservoir, A, and fire-pot, D, in combination with the burner, E, 
consisting of the jacket, G, depending from said pot and inclosing a coil, F, 
whose inlet is at top, and communieates with a pipe leading to the réservoir, 
and whose outlet or jet is at bottom, under the central space of the coil, ail 
substantially as described. (2) The lire-pot, D, aupported on and connected 
to the réservoir. A, and siipporting the depending burner, E, which com- 
munieates with the réservoir in the manner described, ail eombined and form- 
ing together an improved portable heating apparatus." 

The défenses interposed are: (1) That the patent is void for want of 
novelty, and because of the non-patentabilit}"- of the combination shown 
in the claims; (2) that défendant does not infringe. 

The patent contains the foUowing disclairaer at the foot of the spécifi- 
cations: 

"I am aware that it is not new to construct burners, with surrounding 
jackets, and of cpils to which oil or fluid is supplied under pressure, wh^re- 
fore I disclaim such features." 

In considering the question of patentability, we start with the admis- 
sion from the patentée himself, that both the coil-burner and the means 
shown for forcing the burning fluid into the coil, and the jacket of the 
burner, are old. The proof also shows that a fire-pot, essentially like 
that shown iri this combination, is old. Défendant has put into the 
record a large nu mber of prior dévices for plumbers' or tinners' furnaces, 
and heating furnaces, which show oil-pots, or oil réservoirs, bUrners, and 
fire-pots, Operating together to produce the resuit produced by the com- 
plainant's 'dévice. In other words, it may be considered, as proveii in this 
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case, that oil réservoirs with a device to force the oil or other combustible 
fluid to the burners by means of compressed air were old, that jacketed 
coil-burners were old, and fire-pots were old, at the time the patent was 
applied for. There is also shown in the proof a patent granted in June, 
1878, to Jesse Burgess, for a furnace for heating soldering-irons, wherein 
the fire-pot and burner were roounted on an oil réservoir. It is true that 
Burgess' furnace was arranged to beat by means of wick-burners extend- 
ing up into the fire-pot or beat receiver from the oil-pot, but I do not 
see that the means by which Burgess produces the beat for bis furnace 
affects the question as to the combination of operative parts in this pat- 
ent. The patent in suit may then be said, in the light of the proof, to 
consist of an old oil réservoir with an old coil-burnér and old fire-pot 
mounted upon it, by which arrangement of those old parts or éléments 
together a more portable and convenient heater is produced for practical 
purposes. But I think the proof fails to show that thèse separate élé- 
ments, when arranged or combined as shown in the complainant's patent, 
produce any new resuit by reason of their new juxtaposition; assum- 
ing for the purpose of the argument that it was new with Connelly to 
mount the fire-pot or burner on the réservoir. The patent granted to 
J. S. Hull in March, 1868, was intended to use gasoline, as does the 
complainant's patent, for heating soldering-irons. It shows a réservoir 
arranged at the side of the burner and fire-pot, and coil-burner dépend- 
ent from the bottom of the fire-pot, and the device for forcing the burn- 
ing fl.uid into the burner by compressed air. It only differs in the 
arrangement of its operative parts from the complainant's device in the 
fact that the oil-pot or réservoir stood at the side, instead of standing 
under, the burner and fire-pot. But it was a device for heating solder- 
ing-irons by the same instrumentalities as that of the complainant, and 
thèse instrumentalities operated in the same manrier in the Hull device 
as in the device of the complainant. Then, with the fact that Burgess 
had at an earlier date mounted bis wick-burner and fire-pot on an oil 
réservoir, I do not see that this patentée has accomplished any new resuit. 

The patent seems to me to be clearly within the rule laid down by the 
suprême court of the United States in Hailes v. Van Wormer, 20 Wall. 
368: 

"Ail the déviées of wliich the alleged combination is made are confessedly 
old. No olaim is made for any one of them singly, as an indépendant inven- 
tion. It must be conceded that a new combination, if it produces new and 
useful results, is patentable, though ail the constituents of the combination 
were well known, and in common use before the combination was made. 
But the resuit must be a produçt of thé combination, and not a mère aggre- 
gation of several results, each the complète product of one of the combined 
éléments. Combined results are not necessarily a novel resuit, noi- are they 
an old resuit obtained in a new and improved manner. Merely bringing old 
déviées into juxtaposition, and there allowing each to work out its own effect 
without the production of something novel, is not invention." 

And the same doctrine was applied by the suprême court in Recken- 
dorfer v. Faber, 92 U. S. 356, and Pickering v. McCidhugh, 104 U. S. 
317; the court, in Reckendorfer v. Faber, saying by Mr. Justice Hunt: 
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"A combination, to be patentable, musfc produce a diSerent force, or effect, 
or resnlt, in the combining of forces or processes from that given by their 
separate parts. There must be a new resuit produced. If not so, it is only 
an aggregation of separaté eiemenis." 

More might be quoted from the authorities to the same point, but I 
think it sufficiently appears, from the facts in this case, that none of the 
separate éléments in the complainant's combination produce any new 
result by virtue of such combination. The réservoir supplied the cil 
or buruing iiuid, ttfe eoil-burner produced the flame, and the fire-pot 
afforded facilities for heating thesoldering-iron, or melting solder, in the 
same mann.er in the older art as thèse respective parts do in the com- 
plainant's combination. They produce no new resuit. It is true, as 1 
hâve already said, it is a more convenient arrangement of those opera- 
tive parts than is shown in the older art, except what is shown in the 
Burgess patent; and, waiving the question as to whether the complain- 
ant's patent is or is not defeated for want of novelty by reason of the 
Burgess patent, I think it suflScient to say that I find in thé complain- 
ant's patent only an aggregation of old parts producing no new resuit, 
and hence no patentable combination. The patent in question is in 
ail its essential particulars like the patent involved in the case of Preslon 
V. Mariard, heard in this court in January, 1882, and which, after a re- 
issue, was before the suprême court, and is reported in 116 U. S. 661, 
6 Sup. et. Rep. 695. There the patentée had combined a truck, a 
hose-reel mounted on the truck, ahose, and a standard to hold the hose 
in position to operate as a lawu-sprinkler; and, while it made a conven- 
ient arrangement of old operative parts, each part only did in the com- 
bination what it had done before, and the patent was held void in this 
court and in the suprême court, because it showed nothing but an ag- 
gregation of old parts. The bill is dismissed for want of equity. 



CoNDÉ V. Valkenbuegh. 

(Circuit Court, N. D. New York. -July 15, 1889.) 

1. PATTsvts POK Inventions — Design pob Knit Ovekshiut — Kovelty. 

Design letters patent No. 14,339, granted to complainant August 25, 1883, 
for a "design for a knitted oversWrt, " the claim of which is, "In a iinit over- 
shirt, the front ando.ollar being of a différent pattern than the bod.y of the 
shlrt, and the front ornamented bya lacing down the centerthereof, substan- 
tially as shown," are void for want of novelty if the claim be construed as 
covering every design of that description, and not simply the particular pat- 
tern annexed. 

3. Same— Infrii^gbment. 

If the claim be limited to the design shown in the drawing, viz., a striped 
front, striped collar. and unstriped body, défendant's pattern, which présents 
a différent appearance to the eye, though its front and collar are of a différ- 
ent pattern from the body, is not an infringoment. 
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In Eqnity. Bill for infringertieut of patent. Motion for preliminary 
injuuctioo.. 

George W. Hey, for complainant. 
Esek Coû}en, for défendant. 

Blatchford, J. This is a motion for a preliminary injunction in a 
suit in equity brought by Swits Condé against J. M. Valkenburgh, for 
the infringement of design letters patent No. 14,239, granted to the 
plaintiff August 28, 1883, for seven years from that day, for a "de- 
sign for a knitted overshift." The spécification says: 

"ïhe annexée] drawing représenta a knit overshirt, folded in the usual 
manner, to expose the front and coUar thereof. My design consists. essen- 
tially, in tlie front, A, and eoUar, C, being of a différent pattern than the 
body, B. The front, A, is further ornamented by a sham lacing, a, running 
down the center thereof, as shown." 

The claim is as follows: 

"In a knit overshirt, the front and collar being of a différent pattern than 
the body of ttie shirt, and the front ornamented by a lacing down the center 
thereof, substantially as shown," 

The drawing annexed shows a particular pattern to the eye, but the 
claim is not for that pattern. It is for every pattern or design where 
the body of the shirt is of one pattern and the front and collar are of 
another pattern, and the front is ornamented by a lacing down the cen- 
ter. It is doubtful whether so broad a claim is valid, because not a 
claim for a particular design, in the sensé of the statute. Under section 
4929 of the Revised Statutes the patent in question, if under any head, 
falls under that of an impression or ornament to be placed on or worked 
into an article of manufacture. There is no individuality to the eye in 
an impression or ornament unless one part of the article présents a dif- 
férent àppearance from other parts; otherwise there is entire sameness, 
and with that there can be no impression or ornament or pattern. The 
claim, to be valid, must be a claim to a particular impression or orna- 
ment, of a particular configuration, or color, or pattern, and it must be 
so shown or described as to be identified. However this may be, it is 
shown that the broad claim of this patent is invalid; that shirts of va- 
rions fabrics, each shirt having a body, a front, and a collar, were old; 
that shirts in which the front and the collar were of a diiferent pattern 
from the body were in use before 1883; that before 1883 woolen shirts 
were made with linen fronts and collars, and cotton shirts with plain 
bodies and figured coUars and fronts; that before 1883 woolen overshirts 
were made and sold and used in this country, having the front and the 
collar of a différent pattern from the body of the shirt, and the front 
laced up with a cord; and that before 1883 woolen overshirts were made, 
sold, and used in the United States, in which the front and the collar 
were ornamented with varions stripes, while the body of the shirt was 
plain, and the front was laced with a cord. This iast arrangement is 
shown in letters patent of the United States granted to March Brothers, 
Pierce & Co., as assignées of Joseph G. Barker, February 7, 1882, on 
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an application filed December 12, 1881, for an improvement in shirts> 
The drawing annexed to the patent in suit shows a striped front, and a, 
striped coUar, and anunstriped body. This pattern bas. a given effect 
on theeye. Another shirt, having no stripes, may yet hâve the pattern 
of its body différent from the pattern of its front and collar, and be a 
différent design in fact from tbat shown in such drawing, and yet be 
within the terms of the clairn of the patent. The particular shirt com- 
plained of as an infringement bas no such appearance to the eye as the 
one shown in the drawing annexed to the patent, except that its front 
and collar are of a différent pattern from the body; so that, if the claim 
were to be limited to the design shown in the drawing, and were to be 
held valid so construed, there would be no infringement. The motion 
is denied. 



Ball Glove Pastening Co. v. Ball & Socket Fastener Co. 

{Gircuit Court, D. MaasaeJmseUs. August 20, 1889.) 

Patents fob Inventions— Priob State of the Art. 

The spring-flanged eyelet, combined with the dome-shaped cap having a 
button-Iike appearance, claimed in letlers patent Nos. 290,067 and 806,021, is- 
sued for glove faateners, is an improvement on former English and American 
patents, and the prior state of the art, as shown by them, does not limit the 
patentée to the exact f orm of device described in his patents. 

In Equity. On bill for injunction and accounting. 
W. E, H. Dowse and John R. Bennett, for complainant. 
T. TF; Clarke and F. P. Fish, for défendant. 

CoLT, J. When this case was heard on motion for injunction, (36 
Fed. Rep. 309,) the questions which are now raised were ably argued bj' 
counsel and carefully considered by the court. I see no reason upon 
the additional évidence now before me to change the conclusions then 
reached. The présent hearing only tends to make it clearer to my mind 
that, under the license which the défendant took of the Kraetzer patents, 
it bas no right to take the poâition that the Mead fastener, which it 
makes, is outside of those patents, because an examination shows that 
the Mead fastener contains certain vital and important éléments of the 
Kraetzer inventions. The défendant is right in saying that it is privi- 
leged to make the Mead fastener if it is no infringement of the patents 
covered by the license, but the difficulty is that the Mead fastener seems 
dearly to infringe certain claims of the Kraetzer patents. I bave com- 
jiared the two devices in the opinion on motion for an injunction, and I 
do not think it necessary to go over the same ground again. I bave re- 
viewed once more the prior state of the art as béaring on the question 
of limiting Kraetzer to the précise form of devices described in his pat- 
ents. In the spring-flanged eyelet, combined with the dome-shaped cap 
having a button-like appearance, of Kraetzer, there is found a marked 
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improvement over the prior English patents of Çchloss and Bayer, and 
the American patents shown in the présent record, and I do not discovei 
anything in those patents which shonld lirait Kraetzer to the exact forra 
of devices which he patented, and, while the changes made in défend- 
ant 's fastener may be an improvement upon Kraetzer, that fastener is 
none tlie less an infringement of the Kraetzer- patents. Decree for com- 
plainant. 



Peninsular Novelty Co. V. American Shoe-Tip Co. et al,. 

{Circuit Court, D. Massachusetts. September 4, 1889.) 

1. Patents fok Inventions — Inpringemknt— Button-Sbtting Instrument. 

The invention described in letters patent No. 293,234, issued February 13, 

1884, to Charles H. Eggleston, is a button-setting instrument, which fastens 
buttons with metallic staples strung in the eye and clinched on the opposite 
side of the fabric, the feature being a guide to receive a staple and at- 
tached button and hold them in place while being fastened. This guide has 
a. groove to inclose the outer sides of the staple-legs, a slot to embrace the 
aides of the button-eye belween the staple and the button, and a groove in 
îts rear for that portion of the button-eye wliich extends beliind the crown of 
the staple. It also hasclinchingdiesfor operating on the points of the staple, 
towards and from which a guide moves to admit the insertion of the fabric to 
which the button is fastened. Défendants' machine is madeaccordingto let- 
ters patent No. 371,632, issued to Ira J. Saunders. At its top is a button and 
staple réservoir, with many channels, each holding an upright row of buttons 
with Staples inserted in the eyes. The réservoir ean be partially revolved by 
hand, so that one of the channels will communicate with a single lower one, 
into which the buttons and staples f ail. This channel is eut away at the rear, 
nearthe bottom, where a driver is inserted to drive the staple and thon with- 
drawn. The driver is substantially like the Eggleston driver, and moves in 
a right angle towardsthe anvilthrough the guide. The guide is also substan- 
tially like the Eggleston guide, being a rectangular tube, with a slot to receive 
the shank of the button, and moves up and down towards the anvil against 
which the staple is clinched. Held, that défendants' machine is an infringe- 
ment of the Eggleston patent. 

■3. Same. 

The invention described in lettors patent No. 318,987, issued February 34, 

1885, to Edward O. Ely, is a machine for presenting buttons and staples auto- 
matically to a guide, united with a statlonary channel in which a number of 
buttons and staples are held, and from which they slide downward. The 
guide is fùnnel-shaped, and so narrow at the bottom that the staple will not 
drop out, but must be forced out by the driver. Its rear wall is inolined out- 
ward at the top, and its aides inolined inward as they descend, so as to pinch 
the staple-legs towards each other. A movable guide receives the legs of the 
staple and guides them into alignment with the path of the driver. In de- 
fendant's machine the channel and guide are in the same line, and the guide 
is of the saine bore thrbughout, but in order to prevent the staple from drop- 
ping ont there is applied to the bottom of the guide an oscillating finger. 
Complainant bases its charge of infringement on claims 3 and 6 of the patent, 
which include as éléments of the eombinations the guide and raceway. Held, 
that defendant's machine does not infringe the Ely patent. 

'S. Same— Anticipation. 

As the Eggleston machine is not merely one for inserting and clinching me- 
tallic staples, but is a device to insert and clinch staples with buttonsattached, 
and, as prior inventions will not set staples with buttons, it cannot be held 
that the Eggleston button-setting machine is antieipated by the MeGill pàteni 
of 1879, or, others of that class, for setting and clinching metallic staples. 
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In Equity. On motion for prèliminaryinjuncti on. 

Suit by the Peninsular Novelty Conipany against the American Shoe- 
Tip Company and others for the infringement of létters patent No. 293,- 
234, of Pebruary 12, 1884, to Charles H. Eggleston, for button-setting 
instrument, and No. 312,987, ofFebrnary 24, 1885, to Edward O. i£ly, 
for an improvement in button-setting machines. 

George L. Roberts & Bro., for complainant. 

Ohauncey Smith and William A. Macleod, for défendants. 

CoLT, J. The présent hearing was had on motion for a preliminary 
injunction. The suit is brought against the défendants upon two pat- 
ents, namely, No. 293,234, of February 12, 1884, granted to Charles H. 
Eggleston, for button-setting instrument, and No. 312,987, of February 
24, 1885, granted Edward 0. Ely for au improvement in button-setting 
machines. The complainant is the owner of both patents. The inven- 
tions secured by thèse patents are specially well adapted for use in set- 
ting metallic staple fasteners, like thoso manufactured in large quanti- 
fies by the complainant. Eggleston describes his invention as relating 
to that class of setting devices used in clinching metallic staples, or fast- 
eners, which engage with the eye of the button, and hâve prong.s which 
pass through the fabric, and are clinched on the side opposite the but- 
ton; the object of the inveiation being to produce a setting device which 
can be used conveniently for setting and clinching an ordinary metallic 
staple, and hâve the two prongs of the staple in a line at right angles 
with the strain on the button. The instrument consists of three parts: 
First, A guide to receive a two-pronged staple with attached button, and 
to hold them in proper position while operated upon by the jaws. This 
guide has a groove which incloses the outer sides of the staple-legs, a slot 
which embraces the side of the button-eye between the staple and the 
button, and a groove in its rear to give room for that portion of the but- 
ton-eye which extends behind the crown of the staple. Second. A jaw, 
J, which is provided with suitable clinching dies for operating upon the 
points of the staple under pressure, and towards and from which the 
guide can be moved to admit the insertion of the material through which 
the legs of the staple are to be driven. Third. A jaw, J', which serves 
as a plunger or driver adapted to pass into and through the groove in 
the guide which incloses the legs of the staple. Upon the acting face of 
this driver there is a recess or slot which enables it to straddle the eye 
of the button during the opération of setting the staple, and the driver 
consequently acts upon the crown of the staple without interférence from 
the eye of the button. The single claim of the patent is as follows: 

"In a button-setting instrument the guide. G, provided with slot, i, and 
groove, t, placed between and in combination with the jaws, J J', the groove, 
t, and the slot, i, being so placed with référence toeach other that the groove 
will receive the staple and the slot, i, the eye o£ the button, substantially as 
described." 

The spécification also states that the setting device may be constructed 
to be operated by any suitable power. The button-Setting machine of 
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the défendants is constructed substantially in accordance with letters pat- 
ent No. 371,632, granted to Ira J. Saunders. In this machine there is 
at the top a button and staple réservoir, provided with many channels, 
each holding an upright row of buttons, with staples inserted in the eyes 
thereof. This réservoir can be partially revolved by hand, so that one 
of the channels will communicate with a single channel on a lower level, 
and the buttons and staples will fall by gravity from one of the channels 
into this single lower channel. The lower channel is eut away at the 
rear, not far l'rora its lower end, so that a driver can be introduced into 
the channel to drive a staple, and then be removed from the channel. 
This driver, in its acting part, is shaped substantially like the Eggleston 
driver, and when driving the staple it moves in a right line towards the 
anvil and through the guide, the guide in this machine being the lower 
end of the single channel in which the driver moves. This guide is con- 
structed like the Eggleston guide, it being a rectangulartube to receivea 
staple carrying a button, and with a slot in its face to receive the shank 
of the button. An anvil is secured below the lower end of the guide 
against which the staple is clinched. The guide moves up and down 
with référence to the anvil so as to permit the insertion and the witb- 
drawal of the fabric. I hâve no doubt that the défendants' machine 
contains the invention set forth in the claim of the Eggleston patent. 

It is strongly urged, however, by the défendants that, in view of prior 
structures, the Eggleston device was not patentable. No prior machine 
is referred to which contains the invention of Eggleston, but prior pat- 
ents and machines are introduced which show gênerai features of con- 
struction which approach the Eggleston machine, and it is contended 
that thèse anticipate or limit the Eggleston invention. In dealing with 
the prior state of the art as afïecting the Eggleston patent it must always 
be borne in mind that the Eggleston device is not merely a tool for in- 
serting and clinching staples, but for inserting and clinching staples with 
a button attached. The prior devices, referred to as an anticipation of 
Eggleston's, are, as a class, machines for inserting and clinching staples, 
and they will not set staples with buttons attached, at least not without 
changes in construction, and then in a crude and imperfect manner. 
Now that Eggleston bas pointed out the way , it may seem comparatively 
easy to alter a staple-setting tool made after the McGill patents, or after 
the Heyl patent, into a tool for setting a button; but this is not suffi- 
cient to overthrow the Eggleston patent. To set a staple with a button 
hanging loosely upon it, and to set a staple simply, or one having a fixed 
projection like a horseshoe attached to it, are quite différent problems. 
In the construction of bis guide with its traverse slot for holding the eye 
of the button in connection with bis driver and anvil, Eggleston solved 
this problem, and it proved to be so important that the défendants seem 
to be obliged to incorporate bis invention into their iniproved machine 
in order to bave it practically operative. I do not feel called upon in 
this opinion to critically compare the Eggleston device with each of the 
many prior devices introduced in évidence by the défendants. The last 
expert called by défendants appears to rely mainly on the McGill pat- 
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ents as an anticipation of the Eggleston invention. The McGill patent 
of October 28, 1879, No. .220,932, is for a staple-setting implement. It 
shows two jaws in the form of â pair of pliers and a supplemental jaw. 
This supplemental jaw, or staple-holding case, has grooves which support 
the staple-legs, and an opening which is to receive the horseshoe made 
in oue pièce with the staple, but it has no slot whose edges center the 
button-eye in the staple as in Eggleston's. The pliers of McGiîl vvill not 
hold the button-eye in the proper place on the staple, the acting face of 
the driver has no slot in it to receive the button-eye, and the driver 
and anvil are so shaped and constructed that the button would be smashed 
before the stiiple could be driven or clinched. In McGill patent No. 220,- 
983, also dated October 28, 1879, the spécification states that a vStaple 
provided with almost any shape of head may be inserted with this de- 
vice by using in it plungers with faces correspondingly shaped, provided" 
that the bottom of the plunger-feathers will always rest on the shoulders 
of the shanks of thé staple. The Eggleston patent is not for the form of 
the acting face of the driver, and it may be quëstioned wliether this de- 
scription in the McGill patent would cover a driver whose face vaxs con- 
structed to set a staple with a button attached, though it undoubtedly 
covers drivers so shaped as to fit stîiples of various shapes. However 
this may be, the Eggleston invention must be taken as a whole, and it 
may be said that McGill never contemplated driving a staple with a but- 
ton strung upon its crown, and never had any idca of making a machine 
that would perform that duty. ' With respect to the Eggleston patent I 
think the complainant has made out a case which fairly eutitles it to the 
injunction asked for by this motion. 

We come next to the Ely patent. Ely states that his invention has 
for its object to produce a machine wherein the buttons and staples 
shall be autornatically presented to a guide, or carrier, having a com- 
bined driver and former co-operating therewith. The Ely patent has the 
jaws and guide of the Eggleston patent, but they are united in a machine, 
and there is combined with them a race-way or channel-way, in which 
a number of buttons or staples may be hekl, and which slide downward 
by force of gravity. The channel in the Ely machine is represeuted as 
stationary. Below it is a vertical guide, and there is an opening be- 
tween the two through which the driver can enter to drive staples and be 
withdrawn after a staple is driven. In the Ely machine the guide is 
funnel-shaped, widest at the top, and so narrow at the bottom that the 
staple will not drop out, but must be forced out by the driver. Its rear 
wall is inclined outward at the top to secure the legs of the staple, and 
its sides are inclined inward as they descend, so as'to pinch the staple- 
legs towards each other. In this machine a moveable guide receives the 
legs of the staple from a stationary, inclined race-way, and guides them 
into alignment with the path of the driver. In défendants' machine the 
race, or channel-way, and the guide, are in the same line, or, as. the 
défendants saj', the race and guide are the same. The driver has at 
times a horizontal motion so as to enter the guide, and then a vertical 
motion to drive the staple, and there is an opening in the back of the 
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■channel-way to permit the driver to enter in order to descend into the 
guide and to retresît after it bas withdrawn from the guide. In the de- 
fendants' machine the guide is of the same bore throughout, but in or- 
der to prevent the staple from dropping out there is applied to the bot- 
tom of the guide an oscillating flnger. I am not satisfied that the défend- 
ants' machine contains the invention of Ely. The complainant bases its 
charge df infringement mainly on claims 3 and 6 of the patent. Thèse 
xîlaims include as éléments of their comblnations the guide and race-way. 
It seems to me that the guide and race-way of the défendants' machine 
are différent from the guide and race-way of Ely, and I do not feel war- 
ranted on this motion for' an injunction in giving such a broad construc- 
tion to the Ely patent as would embrace the machine of the défendants. 
An injunction is granted as to the Eggleston patent in suit and refused 
as to the Ely' patent. 



IrESON V. PlEECE. 

{Circuit Court, D. Massachusetts. August 34, 1889.) 

1 Patents foe Inventions — Infringement. 

The first claim in Jettera patent No. 353,548, dated November 16, 1886, and 
granted to John and James Lee for jmprovement in leather belting, so that it 
would conform to the crowning of the pulleys on which it ran, was for a link 
belting provided with joints both in the direction of its length and transverse 
of its length. The second claim was for a link belting composed of a séries 
of tvvo or more narrow ribbons of linked belting, united together from side 
to side àt even distances by flexible joints. Held that, as the English patent 
to Howe of December 3, 1884, was for a leather belt of sections, having strips 
composing it, secured by pins, the two sections united together by wide strips 
forming a hinge, the pins and washers of which could be applied to link belts 
as well as strips of leather, the first claim of the Lee patent was too broad, 
and their patent should be limited to the second claim. 

2. Same. 

A belt made under letters patent granted to G. A. Schieren, March 1, 1887, 
taking the flexible joint of the Lee patent and cutting it in two parts, and 
arranging it so that the bend of each joint is in an opposite direction from 
the adjoining one, while in the Lee patent the bend of ail the joints is in the 
same direction, is an infringement of the Lee patent. 

3. Same. 

A belt made under the Bchieren patent, whose hinges are links like those 
composing the rest of the belt, riveted at their opposite ends to opposite 
strips of the belt, but which do not connect the two pins in the opposing 
strips, which are in the same straight Une across the belt, does not infringe 
the Lee patent. 

4. Same — Publication. 

Under Rev. St. U. S. §§ 4886, 4930, 4933, the only évidence that can be used 
in proof of a foreign invention for any purpose is that derived from a patent 
or printed publication. The Howe patent was enroUed December 3, 1884. 
The provisional spécification of the Lee English patent was dated August 30, 

1884, and the enrollment of the complète spécification was dated April 38, 

1885. Held that, there being no évidence when the provisional spécification 
of the Lee patent took effect as a printed publication, the patent did not exist 
as a patent for uses under the above sections until the enrollment of the com- 
plète spécifications, and was antedated by the Howe patent. 
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In Equity. Bill to restrain înfringementiof patent. 
Cïarlce & Raymond, for complainànt. 
J. H. Lange, for défendant. ' 

CoLT, J. This suit is brought for infringement of lëtters patent No. 
352,548, dated November 16, 1886, and granted to John and James 
Lee, for an improvement in machine belting. The object of the inven- 
tion is the manufacture pf leather link belting, which -will conform to 
the crowning of the pulleys on which it is run. This is done by divid- 
ing the width of the belt into two sections, and introducing flexible 
joints of leather or métal between the sections. Thèse sections are com- 
posed of links of leather, each pair of links projecting in one direction, 
holding between them a link projecting in the olher direction, and 
through the holes in the links is passed a pin of métal with a head at one 
end, and the other end provided with a washer on which the pin is riveted. 
The first claim is for a link belting provided with joints both in the direc- 
tion of its length and transverse of its length , and the second claim is for 
a link belting composed of a séries of two or more comparatively narrow 
ribbons of linked belting, united together from side to side, at even dis- 
tances apart, by flexible joints. Belts of this class, in ordeï to accom- 
modate themselves to the crowning of the pulley, must hâve a certain de- 
gree of transverse flexibility. Phere existed prior to the Lee patent link 
belts in severalforms. The characteristics of thèse belts were — First, that 
ail of them were composed of strips of leather of greater or less length set 
side by side, so that the edges of the leather ran upon the pulley; second, 
that thèse strips were secured together by pins or rivets passing crosswise 
of the belt from side to side, the ends of the rivets being secured by washera 
and rivet-heads. Thèse belts had little or no crosswise pliability, and 
would not accommodate themselves to the surface of crowned pullej^s. 
In the patent granted to C, M. RouUier in 1862, and in the English pat- 
ent granted to John Tullis in 1880, are found varions forms of thèse 
leather-edge belts. In the English patent to George Howe, of December 
3, 1884, there is described a leather belt made of two sections, each sec- 
tion having the strips composing it secured to each other by pins, and 
the two sections united together by wide strips which forra a hinge when 
riveted together. Howe, in bis spécification, says: 

"Wherethis improved belt runs on- the pulleys the wide sfrips are upon tlie 
crown or greatest diameter of a pulley, and form a hinge, whereby the two 
séries of strips or side portions of the belt are connected together, thus allow- 
ing a certain amount of play, and preventing the bending and breaking of the 
pins by the covered surlace of the pulley." 

Howe further says in his spécification: 

"The pins, c, and washers, d, raay be advantaîreonsly àppliéd to other belts 
of somewhat similar construction, — such as link belts. " 

It appears, therefore, that at the time of the Lee invention leather 
belts oomposed of links rivètéd together were old; that belts composed 
of strips of leather riveted together, and made into two ribbons or sec- 
tions united together by à wide strip of leather, which formed a hinge, 
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were old; and also that Howe states in Bis patent that his pins and 
washers may be applied to link belts as well as to his strips of leather. 
Such being the prior state of the art, it seems to me that the Lees are 
not entitled to their broad fir&t claim of a link belting provided with 
joints botb in the direction of its length and transverse its length, but 
that their patent should be limited to the second claim, orto their im- 
proved form of hinge as appUed to linked belting. With this limita- 
tion, I am of opinion that the Lee patent deseribes a patentable improve- 
ment over anything which existed before, and that the second claim of 
the patent is valid. 

The défendant is charged with making two forms of belt which infringe 
the Lee patent. The first form is made under the patent granted to C. 
A. Schieren, March 1, 1887. It is admitted that, if both the claims of 
the Lee patent are good, this belt con tains the invention therein de- 
scribed; and, limiting the Lee patent to the second claims, I still think 
this belt infringes the Lee patent. Schieren merely tàkes the flexible 
joint of Lee and cuts it into two parts, and so arranges those parts that 
the bend of each joint is in an opposite direction from the adjoining one, 
while Lee bends ail the joints in the same direction. 

The main controversy in this case is over Schieren belt No. 2, made 
by the défendant, and hère it seems to me there is a radical departure 
from the Lee structure. This form of belt bas not the U-shaped hinges 
of Lee, and it is not connected in a straight line by means of hinges and 
pins across the belt as a whole. The Schieren hinges are links like those 
which compose the remainder of the belt, and thèse links are riveled at 
their opposite ends to opposite strips of the belt; but they do not con- 
nect the two pins in the opposing strips, which are in the same straight 
line across the belt. In construction and resuit the Schieren link is a 
departure from the Lee hinge, and in my opinion it does not contain the 
Lee invention, and thcrefore does not infringe the Lee patent. 

It is urged in behalf of complainant that the Howe patent is not prior 
in date to the Lee invention, by reason of the fact that the patent must 
take effect as of the date of the enrollment of the complète spécification, 
which was December 3, 1884, whereas the provisional spécification of 
the I^ee English patent bears date August 30, 1884, and that, therefore, 
the Lees are entitled to rely, in this case, upon the date of the provisional 
spécification as évidence of the date of their invention. The défendant, 
on the other hand, con tends that the earliest date upon which the com- 
plainant can rely as showing invention in the Lees is the date of the en- 
rollment of the complète spécification of the I^ee English patent, namely, 
April 28, 1885, and that the date of the Lee provisional spécification can 
hâve no bearing in this case in determining the date of the Lee invention. 
I do not think the Lee provisional spécification can bo used as a printed 
publication as of a date prior to the enrollment of the complète spécifi- 
cation. No testimony bas been submitted indicating when the provis- 
ional spécification took date as a printed publication, and, in the absence 
of such testimony, the date of the provisional spécification as a printed 
publication is unknown, and cannot be relied upon in this case. Sey- 
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mour V. McComick, 19 How.. 96, 107; Elimbeth v. Pa-cement Co., 97 U. 
S. 126; Coburn v. Schr6eder\]ïi 'Fed. Uey:'i25y ïhë intention which 
forms the subject-matter of thé Éee patent iii suit is à foreign one. This 
is clear from the Xe'e English patent in évidence,' and bther proofs in 
this case. Under sections 4886,' 4920, 4923, Rev. St., the orily évidence 
that ca:n be uscd in proof bf a foreign invention foi* any purpose is that 
coming through the channel of a patent or printed ptiblication. It has 
been tepeatedly held that an English patent does not exist as a patent 
for uses, under the sections of the Revised Statutes above referred to, 
untîl (he etirollment Ot seîilihg ô'f the complète spécifications, at which 
time the English patent becomes open to the public. Smith v. Goodyear, 
93 U. S. 486, 498;- Bliss y. Merrill, U Fed, Rep. 39; Howe v. Mm-ton, 
1 Fish. Pat. Cas. 586, 5%; Srooks v. iVbwoss,, 2 Pish. Pat. Cas. 661; 
Manujacturing Co. v. i^aî^road' Cb.. 26, Fed. Rép! 522; Elimbeth v. Pave- 
ment Oo. , ^7 Û.'S. I2'6, î'Bl;' Schoerken v. Swift,'etc., Cp., 19 Blatchf. 209, 
7 Fed. Rep. 469; Coburn v. Schroeder, Il Féd. Rep. 425. A decree may 
bedrawn for complainànt in accordan ce with this opinion. 



JoLiET Manûf'g Co. «. Keystone Manuf'g Co. et al, 
{Circuit Court, K D. lUinois. July 23, 1889.) 

1. Patents pob Inventions— Ikfbinqbment. 

Oomplainant's patent. No. 188,363, issued Mardi 13, 1877, to Andrew H. 
Shriffler, for an improvement in c^orn-shelling machines," the dislinctive 
feature of whicli is a contrivance for the delivery of the corn in a horizontal 
direction from the elevator to the shelling mecÈanism. is not infringed by a 
feeding contrivance which delivers the corn immedialely from the elevator 
to the shelling mech; jism, both machines employing an endless apron to de- 
liver the corn. 

3. Samb — NoVELTT. 

A leg or brace attached to the lower end of the elevator and frame of the 
machine, to regulate the heightof the elevator, is not patentable, for want of 
novelty 

In Equity. Bill for injunction. 

Mimday, Evarts & Adcock, for complainànt. 

John G. Manahan, for défendants. 

Bi.oDGETT, J. This is a bill for an injunction and accounting by rea- 
son of the alleged infringement of letters patent 188,263, granted March 
13, 1877, to Andrew H. Shriffler, for an "Improvement in corn-shell- 
îng machines," and which has been duly assigned to complainànt. The 
■complainant's machine, in its working parts and their arrangement, is 
«ubstantially like the machines covered by the patents of August, 1861, 
and May, 1866, to Augustus Adams, and of October 15, 1872, to Henry 
A. Adams, except that in the complainant's machine the gravity chute 
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by which thg corn is carried from the end of the elevator into the sliell- 
ing device is dispensed with, and with the further exception that in 
complainant's machine the shaft of the shelling-wheel, K, is slightly 
raised, se that the shaft of the shelling-wheel is nearly on a line with the 
shafts of the beater-shaft, D, the beveled runners. H, and picker-wheels, 
F. Shriffler does not claim t« hâve added anything new to the Adams 
machines, before mentioned, or to hâve changea them in any particular, 
except by leaving ont the gravity chute, and slightly changing the relations 
of the picker-wheels and beveled runners to the shelling-wheel. The 
distinctive fsature of the Shrifïler machine is what he terms the "hori- 
zontal feed;" that is to say, the corn is delivered from the elevator di- 
rectly over the beater-shaft, which he places below the line of travel of 
the corn, instead of above it, as Adams placed it in his chute, and from 
the beater-shaft the corn is carried horizontally, or nearly so, along the 
moving surfaces of the picker-wheels, F, and beveled runners. G, into 
the shelling device, consisting of the rag-irons, J, and shelling-wheel, K. 
This spécial characteristic of the complainant's machine is described in 
the spécification as follows: 

"It will be noticed that the path of the ear from the levator delivery tothe 
shelling-wheel is nearly a straight horizontal line, and it may be madequite 
so, if desired. At no point does the ear fall rapidly by ifcs own weight, nor is 
the gravity of the ear at any point relied upon to carry it lorwavd solely, but 
al] of the tinie, and at ail points, it is carried forward by the moving surfaces 
of the several wheels, beaters, etc., which, for this purpose, are so arranged 
that the path of the corn sliall be horizontal, or nearly so. ïhis arrangement 
prevents tlie abrupt change of direction at the elevator delivery which is usual 
in machines of this class, and which, by causing the ear lo tip at the rear end 
and enter the throat in a vibrating manner, is productive of a great dea! of 
trouble sometivnes, which is entirely obviated by the présent arrangement. 
By the présent arrangement, also, the corn is caused to proceed in a regular 
«nd even manner, being fed along smoothly, instead of falling rapidly, and. 
Ihen being thrown violently forward, as has becn customary. " 

In other words, Shrifïler changed the Adams machines by dispensing, 
with the gravity chute, locating the beater-shaft under instead of over 
the streara of ears of corn as they were delivered from the end of the el- 
evator, and, as I said, slightly raising the shaft of the shelling-wheel, so- 
that it may be more nearly in a horizontal line with the shafts of the 
wheels intermediate between the beater and the shelling device. Thèse 
characteristics of the complainant's machine are covered, or claim to be 
covered, by the first, second, third, and fourth claims, which are: 

"(1) The combination, with the shelUng-wheel in a corn-sheller, of thefeed- 
ing wheel or wheels, and beater or beaters, arranged substantially as speci- 
fied, so that the path of the corn shall be horizontal, or substantially so, 
from the delivery end of the elevator to the sheller-wheel. (2) ïhe corn- 
slieller in which the path of the corn from the delivery end of the elevator to^ 
the sheller-wheel is horizontal, or substantially so, along the moving surfaces 
of wheels, beaters, or other like contrivances for urging it along, substan- 
tially as specified. (3) A corn-sheller provided with a horizontal, or substan- 
tially horizontal, feed, continuing from and including the delivery end of 
the elevator, substantially as , specified. (4) The combination with the ooru- 
sheller having a horizontal, or substantially horizontal, feed, of an elevator 
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for bringing the corn up to the feed, having its delivery end upon a level, 
or substantially upon a level, with the feed meehanism, substantialiy as speci- 
fied." 

The patxjnt also covers a device for regulating the pitch or inclination 
of the elevator by means of legs, which are fastened to the lower end, 
or near the loiver end, of the elevator, and carried fromthere to theframe 
of the machine, to which they are fastened by pins or bolts, and by chang- 
ing the length of thèse legs, by means of a succession of pin or boit holes, 
the height or pitch of the elevator can be changed; and this feature is 
covered by the fifth, sixth, and seventh claims of the patent, which de- 
fendants are charged with infringing. 

Défendants by their answer deny (1) the validity of the Shriffler pat- 
ent, on the ground that he has made no material change in the Adams 
machines which involved invention; (2) that they do not infringe; (3) 
that the device for regulating the pitch of the elevator is old, and not 
patentable for want ofnovélty. 

Défendants manufacture a:nd sell a corn-sheller which is constructed 
substantialiy in accordance with certain patents granted to Harvey 
Packer, since the date of complainaut's patent. Défendants' machine 
is unlike the complainant's machine in its shelling meehanism, and it 
also differs from complainant's machine, in the fact that the corn is de- 
livered from the delivery end of the elevator directly into the shelling 
meehanism, instead of being carried horizontally overthe beater, picker- 
wheels, and beveled runners, under the rag-irons, and against the shell- 
ing-wheel. The stream of ears of corn, as they leave the delivery end 
of the défendants' elevator, fall diagonally downward into the shelling 
meehanism, their fall and direction being, to some extent, secured by 
the beaters located upon the beater-shaft directly over the delivery end 
of the elevator, which is the throat of the machine. It will be noticed 
that the first claim of the Shriffler patent is for the "combination, with 
the shelling- wheel, of the feeding wheel or wheels, and beater or beaters, 
arranged substantialiy as specified;" and a récurrence to the spécifica- 
tions shows that Shriffler has placed a beater-shaft immediately at and 
below the delivery end of the elevator, so that the corn, on leaving the 
elevator, is taken by this beater-shaft, and carried over the moving sur- 
face of the beater, onto the moving surface of the picker-wheel, F, and 
from thence to the beveled runner. G, whence it is delivered under the 
rag-irons to the shelling-wheel; and, as I construe this first claim, it is 
for the combination with the shelling-wheel of this beater, picker-wheels, 
and beveled runners, whereby the corn is to be carried in a horizontal 
position into engagement with the shelling device. The défendants' ma- 
chine, as I bave already said, has none of thèse intermediate moving 
surfaces interposed between the delivery end of the elevator and the shell- 
ing device, but the corn is pitched, so to speak, directly from the delivery 
end of the elevator into the shelling meehanism, hesitating orover-riding 
ears being accelerated and forced into the shelling meehanism by means 
of the beater-shaft over the delivery end of the elevator. 

The second, third, and fourth claims of the complainant's patent are 
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l:)ut a réitération of the first claim, and what I hâve said with regard to 
tho tirst claim applies with equal, if not more, force to the subséquent 
claims which cover the horizontal feed feature. In view of thèse consid- 
érations, therefore, it seenis very clear to me that the défendants do not 
infringe the complainant's patent. Défendants do not hâve in their ma- 
chine a forcing horizontal feed such as is specifically described and pro- 
vided for in the complainant's patent, and covered by thèse first four 
claims, but, as I hâve already said, the défendants' feed is direct from 
the delivery end of the elevator into the shelling mechanism, partly by 
gravity, and partly by the action of the beaters over the delivery end of 
the elevator, and the corn in the defendant's machine is not carried for- 
ward to the shelling mechanism by the moving surfaces of the several 
wheels, beaters, etc., as called for and provided for in the complainant's 
patent. The défendants' shelling device being substantially new, so far 
as the proof shows, and différent from those employed by BhrifHer, and 
elevators for delivermg the corn to the shelling mechanism being old, 
as shown in the proof, (KaufFraan patent of August, 1873, and the Adams 
machines above referred to,) and complainant saying in the spécifica- 
tions of his patent, "the corn is fed to the machine, as usual, by an end- 
less apron or elevator," I can see no reason vvhy the défendants were not 
at liberty to use the en dless apron or elevator, which they employ to de- 
liver the corn directly into the shelling mechanism, in the manner shown 
ixi the Packer patents. I atn therefore of opinion that the défendants 
do not infringe the first four claims of the patent, as charged. 

In regard to the alleged infringement of the fifth, sixth, and seventh 
claims, which simply cover the feature of adjustability as to pitch or in- 
cline of the elevator, I think it extremely doubtful, from an inspection 
of the défendants' full-sized working machine, which is an exhibit in 
this case, whether the défendants bave this feature of adjustability of 
pitch which is covered by thèse claims in the complainant's patent; but, 
of the feature of adjustability by means of a leg or brace attached to the 
lower end of the elevator and the frame of the machine, it is enough to 
say that thèse devices were old, and used in the patent of Gray of Au- 
gust, 1870, for a hay-loader, where the same device is applied to change 
the incline of the hay elevator as is applied in complainant's patent to 
change the inclme of the corn elevator, but I do not think it necessary 
to go even into the older art to meet the question, as far as thèse claims 
of changing the incline are concerned, in any elevator working with a 
corn-sheller, or a straw-cutter, or a threshing-machine, or a hay-loader, 
by means of which the a.rticle to be operated is brought to the operat- 
ing device. If it becomes necessary to change the incline of such ele- 
vator, it could be readily done by propping it up in any of the mechan- 
ical ways which are known to a mechanic, and the method adopted by 
Shriffler, and covered by thèse claims of his patent, is obviously old in 
its application to hay-loader elevators, and aay one had the right to ap- 
ply it to the elevator of a corn-sheller. I am therefore of opinion that 
the défendants do not infringe the complainant's patent, and the bill is 
dismissed for want of equity. 
v.39F.no.l4— 51 
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HuELBUET et al. V. Caetee & Co., Limited. 

(Circuit Court, N. D. New York. September 14, 1889.) 

Patents — iNFBmoKMBNT — Preliminart Injtinction. 

On bill for infringement of a patent, it appeared that the patent had never 
been adjudicated, and that many infringing devices existed. An averment 
in the moving papers that the patent had been recognized by the public was 
not supported by facts. The défense involved the validity of two patents. 
Défendant had invested large sums in business, with the knowledge of com- 
plainants, who were guilty of lâches in asserting their rights. Défendant was 
amply responsible, and it appeared would siiffer greater injnry from a pre- 
liminary injunction than complainants would if it were refused. He'd, that a 
preliminary injunctioh would not be granted, even though défendant did not 
cast serions doubt on the validity of complainants' patent. 

In Equity. On motion for a preliminary injunction. 
Bill by Charles A. Hurlburt and others against Carter & Company, 
Limited, to restrain an alleged infringement of a patent. 
Wells W. Leggett, for complainants. 
W. Caryl Ely, for défendant. 

CoxE, J. The complainants' patent, No. 288,048, was granted to 
John H. Frink, November 6, 1883, for an improvement in duplicate 
sales-slips. The patent bas never been adjudicated. There is no proof 
of acquiescènce. True, a gênerai statement that the patent bas been 
recognized and respected by the public appears in one of the affidavits, 
but it is unsupported by facts. Names, places, and figures are want- 
ing. An indefinite averment of this character avails but little, especially 
when it also appears by the moving papers that infringing devices in 
large numbers bave been openly sold and used since January, 1887, in 
the complainants' own city. 

The défendant insists that its copying-books are manufactured under 
a reissued patent owned by it, and that the complainants' patent is in- 
validated by a prior patent granted to John R. Carter. Thèse défenses 
neeessarily involve a careful analysis of the patents referred to, and a 
détermination as to the validity of the reissue. Although they do not, 
as now presented, offer a formidable barrier to the complainants' recov- 
ery, yet, in the light of the final hearing, they may, perhaps, assume a 
différent aspect. 

It is strenuously asserted, and not satisfactorily denied, that the de- 
fendant bas invested large sums in its business with the knowledge of 
the complainants, and that the latter hâve been guilty of inexcusable 
lâches in asserting and maintaining their rights. The défendant is am- 
ply responsible, and will suffer greater injury if the injunction is granted 
than the complainants will if it is withheld. The cause is one which, 
if due diligence is used, can be prepared for argument at the next term 
of the court. 

In thèse circumstances, even though it be conceded that the défend- 
ant bas not succeeded in casting serious doubt upon the validity of the 
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complainants' patent, it would seem that the safer and wiser course will 
be not to permit this severe and arbitrary writ to issue at the présent 
time. Fish v. Sewing-Machine Co., 12 Fed. Rep. 495; Brown v. Êinkley, 
6 Fish. Pat. Cas. 370; Hockholzer v. Eager, 2 Sawy. 363; Sping v. SeW' 
ing-Machine Co., 4 Ban. & A. 427; Keyes v. SvieUiiig Co., 31 Fed. Rep. 
660; Kittle v. HaU, 29 Fed. Rep. 508, and cases cited on page 511. The 
complainants are at liberty to move, upon proper proof, fora bond, and, 
if the final hearing is unreasonably delayed by the défendant, this mo- 
tion may be renevved. 



Consolidated Roixer-Mili. Co. v. Coomes. 
(Circuit Court, E. D. Miehigan. July 23, 1888.) 

Patents for Inventions — Injunction — Suspension of Writ. 

After an adjudication upon the merits in a patent case, an injunction will 
not be suspended unless public interests are involved, or the issuing of the 
■writ will involve the stoppage of a manufactory in the opération of which a 
large number of persons are interested. Hence, where the défendant used 
but one machine, and the évidence tended to show that the patented device 
might be taken outof such machine without great expense or long continued 
stoppage, it was held that the injunction ought not to be stayed. 

{Syllabus by tlie Court.) 

In Equity. On motion to stay injunction. 

Plaintiff obtained against the défendant the usual decree in patent 
cases for an injunction against further infringement, and a référence to a 
master to couipute damages. Défendant moved to stay the issuing of 
the injunction upon the ground that plaintiff' was not a manufacturer, 
butderived its profits from selling or licensing ils machine, and that the 
damages to défendant by stopping his mill would be out of ail proportion 
to the auiount of plaintiiï's license, or to any damages that would be oc- 
casioned to it by defendant's continued use of machines. 

-R. Mason, for plaintiff. 

Parkinson & Parkinson, for the motion. 

Brown, J. We are asked by this motion to détermine whether after an 
adjudication adverse to the défendant upon the merits of a patent case we 
ought to stay the issue of an injunction until final decree. So far as 
preliminary injunctions are concerned, it is entirely well settled that 
while the patent may be adjudged valid and the défendant an infringer 
the award of an injunction is purely a matter of discrétion, and courts 
are constantly in the habit of withholding it upon such terms, as to the 
giving of a bond and the like, as may seem just and équitable, iiaving 
regard to the comparative injury that will resuit to the parties by grant- 
ing or withholding it. Parker v. Sears, 1 Fish. Pat. Cas. 94; Hoive v. 
Morton, Id. 586; Morris v. Manufacturing Co., 3 Fish. Pat. Cas. 67; Tracy 
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V. Tmreyj 2 Blàtchf. 275; Potter v. Whitney, 1 Low. 87; Eoe v. Advertisa- 
Cmy., 14 Fed. Rep. 914; Forbush v. Bradford, 1 Fish. Pat. Cas. 317. 

After an adjudication upon the merits, the case becomes somewhat 
complicated by. the provisions of the constitution and statutes which se- 
cure to the inventor "the exclusive right to his discovery." If this right 
be "exclusive," it is difficult to see how the court can lirait or impair it 
by requiring the patentée to accept anything less than the complète mo- 
nopoly which the law awards him. While he may not be a manufact- 
urer himself, and may dérive his sole profit from licensing others to use 
his device, still such licenses are entirely voluntary upon his part, are 
completely within his own control, and the courts hâve, strictly speaking, 
no power to demand of him that he shall license the défendant to use his 
machine, as they are enabled to do indirectly by refusing an injunction 
upon requiring a bond to pay the amount of the license or such damages 
as he may bave suffered by defendant's use of his machines. If this, 
then, were a final decree, we should hâve no hésitation in denying this 
motion to stay the injunction, unless immédiate notice were given of an 
appeal, when the provisions of the ninety-third rule would attacb, and 
the staying of an injunction would become a matter of discrétion, to be 
determined by the facts of each particular case. 

It has undoubtedly been the practice in a few of the circuits to stay 
an injunction in certain cases where an appeal is contemplated, and de- 
fendant would be irreparably injured; and where public interests are in- 
volved, and the people are likely to be injured by denying them the use 
of plaintiffs machine, there can be no question as to the propriety of such 
action. Bliss ^ City of Brooklyn, 4 Fish. Pat. Cas. 597; McElroy v. Kan- 
&as City, 21 Fed. Kep. 257; Ballard v. City of Pittshurgh, 12 Fed. Rep. 783. 

A référence tosomeof the leading cases will show under what circum- 
stances it has been the practice of the courts in thèse circuits to suspend 
an injunction after an adjudication upon the merits. In Barnard v. 
Gibson, 7 Ho\ 650 the suprême court indicated that the injunction 
ought to be suspended where défendant had invested many thousand 
dollars in machinery which, by such a procédure, became useless, and 
their right to run the machines would expire in the course of a few 
months. The court remarked that unless the défendants were in doubt- 
ful circumstances, and could notgive bond to respond in damages, should 
the right of the plaintif? be finally established, they supposed the in- 
junction would be suspended. In Sanders v. Logan, 2 Fish. Pat Cas. 
167, Mr. Justice Grier held that neither an injunction nor an account- 
ing were necessary or proper, because the only injury to the plaintifî's 
rights consisted not in using his invention, but in failure to pay the price 
of the license. The learned judge uses strong language in this connec- 
tion, and the opinion undoubtedly lends considérable support to the de- 
fendant's position in this case. In Rake Co. v. Marsh, 6 Fish. Pat. Cas. 
387, Judge McKennan, of the third circuit, withheld an injunction 
upon filing a bond, upon theground that the plaintiff', not being a man- 
ufacturer, would be adequately protected by the payment of a just com- 
pensation for the use of his invention; and the défendants had an exten- 
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sive establishment, and a large capital invested in it for the manufacture 
of machines, and seemed to hâve conducted their business under the 
impression that it was no invasion of the rights of others. "A sudden 
stoppage of it would be disastrous to them , and would not benefit the 
plaintiff." In its facts the case is readily distinguishable from the one 
under considération. In the same circuit, in McOrary v. Canal Co., 5 
Fed. Rep. 367, an injunction was denied without discussion, upon the 
ground that much greater injury to the respondent than benefit to the 
complainant would resuit from it. We think thèse three cases may be 
regarded as establishing a rule in the third circuit soraewhat at variance 
with those existing in most of the n+hers. In Hoe v. Knap, 27 Fed. 
Rep. 204, Judge Blodgett denied an mjunction, after entering an in- 
terlocutory decree. upon the ground that the owner of the patent had not, 
after a reasonable lime, put it into use, holding as matter of law that a 
patentée isbound either to use the patent himself, or allow others to use 
it on reasonable or équitable terms. I find myself unable to concur in 
this view. A man bas n right to deal as he chooses with bis own. I 
know of no reason why a patentée is bound to make use of his own in- 
ventions, or to license others to use them, any more than the owner of 
a manufacturing establishment is bound to run it for the benefit of his 
neigbbors or employés. As observed in the earlier portion of this opin- 
ion, the question of licensiug another to use an invention is one which 
the patentée alone bas the right to answer; and courts cannot lawfully 
compel him to make use of his invention, or to permit others to use it 
against his will. 

We will now proceed to examine the authorities in the other circuits. 
In Howe v. Newton, 2 Fish. Pat. Cas. 531, Judge Lowell, of the first 
circuit, held that the fact that plaintiff granted licenses, and that défend- 
ant was not a maker and vendor, but only a user, was, independently of 
the fact that the maker had not been sued, a circurastance to be taken 
into account; "but it has not been considered sufficient reason in this 
circuit to refuse the vvrit, excepting in combination with other circum- 
stances, either of doubt as to title, or of hardship in the opération of 
the injunction." The défendant was restrained from usingoneboot-tree. 
It is but just to say that it appeared that no spécial damage would re- 
suit to défendant by enjoining the machine. The case is not unlike the 
one under considération. In Potter v. MacJc, 3 Fish. Pat. Cas. 428, Mr. 
Justice SvvAYNE observed that when a patentée obtains a decree settling 
the right to an injunction, the practice in ail the circuits, as he had 
understood, was to make the injunction a part of the decree. "That is 
the right of the party unquestionably, unless there be shown some spé- 
cial grounds of peculiar hardship to the défendant. * * * There 
may be cii'cumstances which would rentier that action proper, but I 
should not be willing to establish such a rule as gênerai." "Again, too, 
as within mv own knowledge, the practice in ail the other courts is ad- 
verse from that now sought to be established, and I should Ije reluctant 
to strike out a new course." The court found no spécial hardship in the 
case, and ordered an injunction. See, also, WhUney v. Moivry, Id. 175. 
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In Chemical Works v. Hecher, 11 0. G. 330, Judge Nixon, of New Jersey, 
refused to assent to the proposition that it had become the established 
practice in his circuit to stay injunctions until the coming in of the 
master's report. 

"No spécial practice," says he, "has ever prevailed in this circuit; although 
sporadic instances may be found where the court lias very properly listened 
to and heeded such applications. On the otlier hand, the qrdinary practice is 
for an injunction, as a raatter of course, to follow a decree in favor of the 
complainant on the merits, unless Ihe défendant is able to show the court such 
facts and circumstances existing in the case as make it manifest that the equi- 
ties between the parties demand the withholding of the injunction until atter 
an accounting has been had." 

In Brown v. Deere, 6 Fed. Rep. 487, the question has been discussed 
at length by Judge Trbat, and the motion to suspend the injunction 
was overruled, although, before the hearihg, défendants had entered into 
a large number of contracts to furnish their machines to agriculturalists 
in several states, and there was no adéquate time for them to reconstruct 
them so as to avoid the infringement without disappointing their cus- 
tomers, and fastening large damages upon themselves for non-fulfillment 
of their contracts. The opinion is a very valuable and instructive one, 
and the question appears to hâve been fully considered by the court. 
In Munsonv. Mayor, etc., 19 Fed. Rep. 313, Judge Wheeler held, on a 
motion to suspend an injunction during the pendency of an appeal from 
a final decree, that it should not be suspended unless some extraordinary 
cause were shown to exist outside the rights of the parties established by 
the decree. The défendant in this case was the city of New York, and 
the patented device was a register to préserve for safety and convenience 
of référence paid bonds and coupons. The learned judge held that the 
interests of the public were not such as required protection by staying 
the injunction. 

There is no case in the suprême court which throws much light upon 
this question, although in Èirdsell v. Shaliol, 112 U. S. 485, 5 Sup. Ct. 
Rep. 244, it is held that an infringer does not, by paying damages for 
making and using a machine in infringement of a patent, acquire any 
right himself to the future use of the machine. "On the contrary," says 
the court, "he may, in addition to the payment of damages for past in- 
fringement, be restrained by injunction from further use, and, when the 
whole machine is an infringement of the patent, be ordered to deliver it 
up to be destroyed." In Penn v. Bibby, L. R. 3 Eq. 308, the vice-chan- 
ceDor observed: 

"The patent is a continuing patent, and I do notsee why the article should 
not be followed in every man's hand until the infringement is got rid of. So 
long as the article is used, there is continuing damage." "As to the royal- 
ties, I cannot compel the plaintifE to accept the same royalty from thèse de- 
fendants as he received from others. I cannot, in the decree, do less than give 
the plaintifE his f ull right, and I cannot bargain for him what he may choose, 
or may not choose to do. " 

The circumstances relied upon in this case in support of the motion 
are: That the plaintiflf is not a manufacturer of thèse machines itself, 
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but dérives its sole profit from licensing others to use them. That the 
défendant is not a manufacturer, but uses one of thèse machines in a sé- 
ries of roller-mills; and that the issuing of this injunction would involve 
the stoppage of the entire séries, and a large expense to him in purchas- 
ing a new mill, or in so reconstructing this one as to avoid the use of 
plaintiff's invention. The counter-affidavits, however, satisfy me that 
bis estimate of damages is greatly exaggerated, and that the change could 
be made with but little expense or inconvenience, and without stopping 
bis establishment. It is incredible that an accident, which is liable to 
occur at any time, should involve the disastrous conséquences set forth 
in the defendant's affidavits. We are vvilling, however, that he should 
bave 20 days to make the necessary changes. At the expiration of this 
time, the usual injunction will issue, to stand until the final decree, after 
which, if an appeal be taken, the propriety of continuing the injunction 
under the ninety-third rule will be considered by the court. We do not 
wish to be understood as denying the power of the court to stay an in- 
junction, even after final decree, and, if this writ involved the stoppage 
of a manufactory, in the opération of which a large riumber of people 
were interested, the question might be determined by différent consid- 
érations. The motion is denied. 



The City of Carlisle. 

Basquall V. The City of Cartjslb. 

(District Court, D. Oregon. August 30, 1889.) 

ADMIRALTT— JURISDICTION. 

The United States courts, as courts of admiralty, bave jurisdiction of ail 
cases of admiralty cognizance when the thing or parties are within the reach 
of their process, without référence to the nation ality of either. 
Seamen— Protection— SiCKNEss. 

It is the right of a seaman injured in the service of a vessel to be cared for 
at least to the end of the voyage, and nothing short of gross négligence or 
willful misconduct, causing or coucurring to cause the injury, will forfeit 
such right. 
Same— Lien for Injuries. 

A seaman injured in the service of a vessel has a lien on the same for the 
damages he may sustain by reason of the neglect or misconduct of the olFicers 
thereof, in caring for him while afïected by such injury. 
Evidence — Documentary — Lex Fori. 

The admissibility or competency of évidence in a légal proceeding pertains 
to the remedy, and is governed by the lex fori, and therefore a clause in the 
I5ritish shipping act of 1854, making certain entries in the officiai log-book 
compétent évidence in ail courts, does not make them so in the courts of anj 
other country. 
Admiralty— Pleading — Joinder dp Causes. 

The joinder of causes of suit not enumerated in admiralty rules 13 to 80, in- 
clusive, are not governed thereby, but by rule 46; and, where the facts in a 
case establish a liability against the raaster and a lien on the ship for the same 
claim, such liability and lien may be enforced in one libel. 
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6. Seamhïî — (Damages for T^Tbolect. 

On the facts found, hel4 that the master and vessel are liable to the libelant 
for damages for not caring for him after his injury as he was entitled to be, 
and for the aggravation of his injury and suffering caused thereby. 

(Syllabus ly the Court.) 

In Admira.-ty. Libel for damages for injuries sustained, and neglect 
and maltreatmeiit thereafter. 
Edward N. Deady, for libelant. 
C. E. S. Wood and J. Ditchburn, for défendant. 

P'^'AOY, J. William Basquall, a minor, by his guardian, Frederick 
V. Holman, brings this suit against the British bark City of Carlisle, 
and her master, C. D. Moore, to recover $15,000 damages, for an injury 
sustained V>y him on board said bark, and neglect and maltreatment 
thereafter. 

The charge in the libel is shortly this: In sending the main lower 
topsail down on one occasion, the work was so carelessly and negligently 
done as to cause the starboard clew-iron thereof to strike the libelant on 
the head and fracture his skull; and thereafter the master failed to give 
or procure for the libelant such médical aid and assistance as the case 
required, and he "was able to give and render," and maltreated and 
abused him. 

The master admits, in his answer, that the libelant was injured as al- 
leged, but avers that the injury was not caused by any négligence or 
carelessness in lowering said sail, but by the fault and carelessness of 
the libelant. He dénies that he failed to give the libelant such médical 
aid and attention as the case required, and he was able to give or render, 
or that he maltreated him or abused him; and avers, in effect, that the 
libelant was well cared for after said hurt. 

Some 36 witnesses were examined, — 22 by the libelant and 14 by the 
défendant. Among thèse were 11 of the oflicers and crew of the bark, 
and a number of experts who were called to testify whether or not the 
sail was lowered in a seamanlike manner. 

The évidence from the vessel is, of course, more or less contradictory. 
Those of the crew who remain with the bark are called by the défendant, 
while those who hâve left her are called by the libelant. 

The master, mate, second mate, steward, and two apprentices, who 
are in the last year of their service, testify for the vessel, while the cook, 
sailmaker and two apprentices, including the libelant, and a stowaway 
boy, testify for the libelant. 

In weighing this évidence, I am con strained to believe that the mas- 
ter is not worthy of crédit, and his testimony is of but little worth. The 
mate, George Dodd, impressed me favorably as a man. But he has been 
with his présent employers, as man and boy, for a number of years, and 
may reasonably expect employment from them, in the near future, as a 
master. Under thèse circumstances he is strongly tempted to make as 
good a case as he can for the vessel, which I think he has done, without 
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going so far as to tel] a downright falsehood. But he does not always 
lemember when I think he might. 

John A. Bebb is an apprentice in the service of the vessel's owners. 
He has only eight months more to serve, when, if he remains with the 
ship, he may be examined for a mate's certificate. I think he made up 
his mind that he could not testifj' against the ship, and go home in her 
with safety and comfort to himself. I am convinced that he gave alto- 
gether a différent account of the matter to the libelant's attorney, when 
he may not hâve thought that he would be called as a witness, from that 
which he gave on the witness stand. It was indeed pitiful to see the 
confusion and shame on the poor fellow's face as he tried to deny or ex- 
plain his former utterances. 

Of the rest of the crew that remain with the bark, Harry Hart, the 
second mate, Thomas Noble, the steward, and George Eggert, an appren- 
tice, nothing more need besaid than this: that in giving their testimony 
they probably did not forget that the master had it in his power to make 
them very uncomfortable during the remainder of the voyage, which 
circumstance ought not to be overlooked in estimating the value of their 
évidence. 

The libelant is largely interested in the resuit of the suit. Therefore 
his testimony ought to be received with caution, if not distrust. But 
he appears to be a simple, honest lad, and I seldom, if ever, heard one 
in his walk in life, or any other, testify with more apparent candor and 
artlessness than he did. The same may properly be said of the other 
three boys who testified for him, Henry Carley, the stowaway, Will- 
iam J. Freer, an apprentice, and Lawrence Ainsworth, an apprentice left 
in this port by a British vessel some months ago, and a former shipmate 
of the libelant in a training vessel at Liverpool. 

Estimating the évidence in the light of thèse suggestions, I find the 
facts as folio ws: 

(1) The libelant, a native of Dublin, whose parents réside at Stock- 
port, Cheshire, having served two years and four months in the training 
ship Indefatigable, at Liverpool, was on September 22, 1888, at the âge 
of 16 years, with the consent of the officers of said ship, voluntarily ap- 
prenticed to Peter Iredell & Sons, of Liverpool, for the terni of four years, 
to learn the business of a seaman, and thereupon he was duly shipped 
on the bark City of Carliste, a vessel of 204 feet in length and 37 feet 
beam, then and now owned by said Iredell & Sons, to serve thereon 
as such apprentice on a voyage from Liverpool to Portland, Or., and 
thence elsewhere on the Pacific coast, and back to a port of discharge in 
the United Kingdom. 

On Monday, November 12, 1888, at 8 o'clock a. m., in latitude 
24.19 S., and longitude 37.16 W., and about 6 deg. or 332 géographie 
miles east of Rio Janeiro, it being the first mate's watch on deck, in 
which were the libelant and Carley, it was determined to change the 
lower main topsail for a heavier one, as they were getting out of the 
tropics, whereupon the mate gave directions to prépare the sail to be 
lowered on deck, which was done by a seaman and the libelant and Car- 
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ley, the latter two of whom eut the robands or ropès that fastened the 
bead of the sail to the yard, and then returned to the dèck. 

Under the direction of the mate the sail was clewed up or the lower 
corners brought up to the yard at the bunt or middle of the sail, by 
means of the clew-lines, the buntlines or ropes used to pull up the sail 
were hauled, a gantline or rope used to lower the sail was rove through 
a block on the crosstrees and sent down and bent around the sail and 
hauled faut; then the sheets and clew-lines were taken oflP, the earings 
loosed, the robands eut, and the head earings brought into the gantline 
and then made fast, and then the sail was lowered. 

The clews when hauled up were not stopped or fastened together, and, 
when the clew-lines were detached from the clew-irons, the clews or lower 
corners of the sail fell down loose on either side of the gantline. At this 
time there was from a four to a six knot breeze on the starboard quarter, 
and the yard was braced so as to let the sail down on the port or lee side. 

Before and at the time the sail was being furled and lowered the mas- 
ter was on the port side of the poop overlooking the sailmaker who was 
preparing the sail to be sentaloft in the place of the one coming down. 
The libelant was standing on the starboard side of the vessel, just forward 
of the main hatch, and Carley was standing on the port side of the poop, 
assisting the sailmaker. 

In lowering the sail the ship rolled, and the starboard clew got foui of 
the mainstay, and the mate thinking it would clearilself — be pulled over 
the stay by the weight of the descending sail, to the port side — allowed 
it to lower until he feared that if it did clear itself the clew-iron would 
hit the deck and mar it, when he sang out, "Hold on the gantline," — 
the rope with which the sail was being lowered, — and sent the man then 
aloft down the mainstay to clear the clew. Before the man went down 
the stay the mate sang out, "Stand clear," and just before the clew was 
let go — passed over to the port side of the stay — he said, "Look out 
there." 

As the clew was being cleared from the stay the master called to Car- 
ley to tell the libelant to come aft, where he wanted him to help the 
sailmaker. Carley went forward on the port side of the vessel, and told 
the libelant the master wanted him. The latter started aft immediately, 
going quickly across the main hatch in a diagonal direction, and as he 
reached the after corner of the same, on the port side, the clew of the 
sail dropped from the mainstay, and the clew-iron, an irregular shaped 
ring of four or five pounds weight, fastened to the corner of the sail, 
struck him on the right side of the head, about two-thirds of the way 
from the ear to the crown, and fractured and depressed bis skuU, from 
the eiïect of which he fell senseless on the deck. 

(3) The mate and others who were présent picked libelant up and car- 
ried him to the poop, where the steward, under direction of the mas- 
ter, washed the wound, eut the hair away around it, put some balsam on 
it, bandaged it, and moistened his lips with brandy, when he was taken 
forward and placed in his bunk in the house on deck, and Carley set to 
watchhim that da,y and during the nights following, for some three or 
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four weeks. During the day the master took some stitches în the wound, 
and this is ail the personal attention he ever gave the libelant while con- 
fined to the house, except to look in the room once a day or less, and 
turn up his nose at the smell, and go away. 

In this condition the libelant was left in an unconscions or délirions 
state, sweltering and roUing in his own excrément, with no regular at- 
tendant but the boy Carley at night, and such casual attention and ob- 
servation as he might receive from the members of the crew during the 
day, until Sunday, the 18th day of November, when the master, on re- 
peated complaint of some of the crew, permitted, rather than directed, 
the mate and others to wash him and put someclean burlapunder him. 
On the next day the mate restitched the wound, the first stitches having 
broken out, and thereafter he was washed at regular intervais and his 
Personal comfort in this respect reasonably cared for; but he was stinted 
in his food and water, and some of what hegot was furnished or obtained 
for him by members of the crew. 

(4) In about six or seven weeks from the date of his injury the libel- 
ant was "turned to" by order of the master, and kept at work on deck 
from 6 in the morning to 6 in the evening, for the rest of the voyage; at 
first making paint swabs, sennit, and then cleaning brass, scraping dead- 
eyes, washing and sweeping decks, hauling on the braces and handling 
sails, — in short, ail ordinary seaman's work except going aloft. 

(5) The wound on the libelant's head was still a running sore when 
he was set to work; at the same time he had a bad bed sore on his but- 
toek, another on his heel, and one on his ankle. On account of the lat- 
ter two he could not wear his shoes, and in the tropics the hot deck 
burned hisfeet. From neglect, thèse bed sores got proud flesh in them, 
and finally, at the suggestion of one of the crew, the libelant went to the 
master and asked him "to burn" them, which he did with caustic, re- 
peatedly. In so doing he made the libelant let down liistrousers, while 
on the poop, and needlessly expose his private parts, at the same time 
making brutal and indécent remarks to him on the subject. 

(6) In conséquence of the injury to his brain, the left side of the libel- 
ant, and parti cularly the arm and leg, were paralyzed, so as to seriously 
affect the use of them during the remainder of the voyage, in addition to 
which his eyesight was much impaired and his perception and memory 
materially weakened, notwithstanding which the master required him to 
be on deck and at work as aforesaid, and often arbitrarily compelled him, 
to his great discomfort, to stand up, when the work at which he was em- 
ployed admitted of his sitting down; he also habitually accosted him in 
a harsh, derisive, and contemptuous manner, calling him a "useless bug- 
ger," a " wastrel," and the like. 

(7) On March 13, 1889, the vessel arrived at Portland, when the libel- 
ant had leave to go ashore in the evening, where he met a boy, the wit- 
ness Ainsworth, whom he knew on the training ship at Liverpool, 
who took him to a boarding-house and saloon kept by the witness Mrs. 
Pauline Rosenburg, where he stayed ail night. In the morning Mrs. 
Eosenburg took him down to the vessel, and with the assent of the mas- 
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ter took him baok to her house for the purpose of taking care of him. 
His condition appears to hâve aroused her sympa thy, and she endeav- 
ored to raise means to send him home direct, but failed. She then con- 
sulted counsel in the case, with a view of making the vessel send him 
home, and the resuit was the boy was sent to the Good Samaritan hos- 
pital, and thereafter, on March 29th, this suit was commencod. 

(8) The master failed and neglected to procure or provide an)' médical 
aid or advice for the boy after the arrivai of the vessel in port, and was 
contriving and intending to get rid of him as easily as possible. 

(9) When the libelant went to the hospital his arm and leg were still 
partially paralyzed, and the attendant had to eut his food for him. At 
the trial he appeared to hâve improved mentally and was able to an- 
swer the questions put to him readily and intelligibly. The wound on 
his head had healed over. The scar is bare of hair and about three inches 
long and three-fourths of an inch in width, and the dépression in the 
skull is about three-eighths of an inch. He had not recovered frora the 
paralysis of his side, and according to the testiraony of the médical ex- 
pert he may never do so, but probably will on account of his youth. 
The doctor also thinks that the brain may accommodate itself to the de- 
pression in the skull, so that it will not be necessary or désirable to re- 
sort to the opération of trephining, but this is at least problematical. 

(10) The master did nothing towards sending the libelant home at the 
vessel's expense, and in my judgment never iutended to, and the equivocal 
and invalid offer made at the trial to that effect was merely made /or ef- 
fect; and the proposition to send the boy home as a passenger ou the 
City of Carlisle, with her présent master, considering the duration of the 
voyage and the treatment he is likely to receive in the mean time, was 
simply inhuman. 

(11) The injury to the libelant was the resuit of the concurring care- 
lessness of the vessel in lowering the sail without "stopping" the clews at 
the bunt thereof, and that of the libelant himself in passing direotly un- 
der the sail when and as he did; but his carelessness was not of that 
gross character, nor was it the resuit of such reprehensible motives or 
purpose, as will forfeit his right to be kept and cured at the expense of 
the vessel, for he might not bave perceived that the clew, when cast off 
the stay, would reach him, as it would not if he had been on the deck 
instead of the hatch, in crossing which, instead of going round in 
front of it, he was actuated by a laudable désire to obey the command 
of the master with alacrity, and get to the port side of the poop, where 
he understood he was wanted, by the shortest way and in the least possi- 
ble time. 

Thèse are the material facts in the case. Beiore proceeding to state 
the law arising thereon, it may be well to brieMy advert to the testimony 
in support of the last finding, for over this point the chief contention of 
the parties was made. 

The weight of the expert testimony shows that in sending down the 
topsail good seamanship requires that the clews when drawn up to the 
bunt of the sail should be "stopped" or tied together there. The dan- 
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ger of sending it down with the clews loose and the clew-irons dangling 
about is apparent to any one who has given any attention to the subject. 
The évidence also shows that in good weather, when a vessel is not roll- 
ing, the sail is often sent down with the clews loose. Bat in such cases 
the vessel simply takes the chances. Then it may be said, "All's well 
that ends w-ell," but otherwise not. 

The libelant mnst hâve been aware of the fact that the sail was being 
lowered with the clews loose, and that the starboard one had swung over 
with the roU of the vessel and got foui of the stay. He had just come 
down from the yard, where he had been assisting in cutting the robands 
to let the sail loose therefrom. When called by the master he was stand- 
ing on the deck just forward of the main hatch , and probably looking at 
the man on the stay casting the clew loose. He must bave heard the 
mate's warning, though neither he nor E'reer, who stood close beside him, 
was questioned on that point. 

It is also true that the mate testifies he gave the first warning two min- 
utes before the clew was cast ofif, and the second one one minute before; 
from which it may be claimed that the warning was given so long before 
the event as to be no warning at ail. But in the nature of things the warn- 
ing, if given at ail, would be nearer the event than this. And when the 
mate speaks of one or two minutes from recollection, at this distance of 
time, he merely intends to convey the idea that it was a very short time, 
— only moinentary. 

Besides, I think it was the duty of the libelant, under the circum- 
stances, to "look aloft" before he undertook to cross the hatch. 

But, as I bave found, this carelessness of the libelant is not of such 
a character as to deprive him of his right to be cared for and cured by 
the vessel. The fault which will forfeit this right must be some posi- 
tively vicious conduct, such as gross négligence or willful disobedience of 
orders. The Chandos, 6 Sawy. 549, 4 Fed. Rep. 646, and cases there 
cited; The City of Alexandria, 17 Fed Rep. 390. In this latter case Mr. 
Justice Brown says, (page 395:) 

"ïhe only recognized qualification of tlie searnan's right of recovery is 
where the injuries hâve arisen froai his own gross and willful inisconduct." 

And in Olsmiv. Flavel, 34 Fed. Rep. 479, this court said: 
"Where the négligence is concurrent, or both parties are in fault, courts of 
admiralty will apportion the damages, or give or withhold them, in the exer- 
cise of a Sound discrétion, according to principles of equity and justice, con- 
sideiing ail the circumstances of the case." 

Citing The Marianna Flora, 11 Wheat. 54; The Explorer, 20 Fed. Rep. 
135; The Wanderef)\ Id. 140; The Max Morris, 28 Fed. Rep. 881; Allée w. 
Packet Go., 21 Wall. 389. 

There is nothing in the case to indicate that the libelant was either a 
négligent or willful boy, but the contrary. He appears to bave stood 
well in the training ship, where he held some petty office, and had made 
such progress that he was allowed to become an apprentice and go to sea 
eight months before his period of training had expired. Nor do I think 
that the rule applicable to an experienced seamao; as to skill and pru- 
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dence in taking care of himself otight to be rigidly applied to a boy of 
16 years of âge, a few weeks at sea, on his first voyage. He was only 
to receive £28 for four years' service; and was there to be taught and 
cared for, — looked after in rather a paternal way. 

The relation of master and apprentice is well recognizedin theEnglish 
law as imposing a peculiar responsibility on the master. Whether on 
land or water, he stands to the apprentice m loco parentis; so that the re- 
lation is not merely that of master and servant or master and seaman. 
As Sir Henry Hobart said in the year 1616, in Coventry v. WoodhaU, 
Hob. 134a; 

" The matter of puting an apprentice is a matter of great trust for his dyet, 
for his health, for his safety. And generally no man can force an appren- 
tice to go out of the kingdom, except it be so expressly agreed, or that tiie nat- 
ure of the apprenticehood dotti import it, as if he be bound an apprentice to 
a nierehant-adventurer or a saylor or the like. " 

And although Basquall was not directly apprenticed to the master, he 
was to his owners, for whoni he stood, and whom he represented in ail 
this matter. 

On the question of going into Rio Janeiro for surgical aid for the libel- 
ant, I do not feel warranted on the state of the évidence as to the wind, in 
holding that it was the absolute duty of the master to make the déviation, 
though I am.much inclined to think he niight very properlj' hâve done so. 
He was 6 degrees east of Rio, and, calling a degree of longitude at that 
point 55i géographie miles, he was about 232 miles from the port. The 
master says it was 600 miles. In this he is certainly mistaken, and 
probably intentionally so. He did not say whether he meant géographie 
or statute miles, but probably the former. However, the distance is less 
than 400 statute miles. With a six-knot breeze this distance might hâve 
been made in less than two and ahalf days, which does not seem a great 
delay or sacrifice to make in a voyage of five months to save the life or 
mind of a boy comrnitted to the care of the master in Joco parentis. And 
later on he might bave gone into Montevideo or the Falkland islands 
without going 100 miles out of his way. If the vessel was in need of 
a spar or topmast, I doubt not he would hâve gOne into either of thèse 
ports to replace it. 

As usual in thèse cases of suits against British vessels in this court, 
objection is made to the jurisdiction, because the parties and the vessel 
are British; and in this case because the contract sued on (the articles 
of indeuture) is not maritime. 

And first, this suit is not brought on the articles of indenture, but on 
a tort committed on the high sea^. The articles are mère matter of in- 
ducement, by which the relation of the li bêlant to the ship is shown — 
that of an apprentice to the ovvner — as the shipping articles would in the 
case of a similar suit by a seaman. Besides, the articles of indenture 
are just as much a maritime contract as the shipping articles. They are 
both contracts executed on land to be performed on sea. Insurance Co, 
V. Dunham, 11 Wall. 1; Ben. Adm. § 261. 

Before taking this apprentice to sea the master was required by section 
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145 of fhe British merchants' shipping act of 1854 to cause him to ap- 
pear before the person before whom the crew was engagea, and there 
produce the indenture; and the name of the apprentice with the date of 
the indenture, and the name of the port at which it was registered, was 
then entered on the "agreement" with the seanian. Thereupon he was 
dul}' shipped as an apprentice on the City of Carlisle for the voyage men- 
tioned in the "agreement" or shipping articles, and has the same remedy 
against the master or vessel for any injury or wrong sustained by him 
during the voyage as any other member of the crew; and thie in addition 
to any right of action he may hâve against Iredell & Sons directly on the 
covenants in the articles of indenture. 

Courts of admiralty in the United States hâve jurisdiction of torts com- 
mitted on the high seas without référence to the nationality of the vessel 
on which they are committed, or that of the parties to them. Such juris- 
diction will, in the discrétion of the court, be declined in suits between 
foreigners, where it appears that justice will be as well donc by remitting 
the parties to their home forum. But the jurisdiction will not be de- 
clined where the suit is between foreigners who are subjects of différent 
governments, and therefore bave no common forum. Bernhard v. Oreene, 
3 Sawy. 230; The Noddleburn, 12 Sawy. 132, 28 Fed. Rep. 855; The 
Belgenland, 114 U. S. 355, 5 Sup. Ct. Rep. 860; Ben. Adm. § 282. 

There is no reason to décline the jurisdiction in this case. To do so 
would be équivalent to a déniai of justice. The libelant is separated from 
the vessel. His condition and the circumstances justified him in leav- 
ing her; and it is highly probable that the master indirectly encouraged 
him to do so. The vessel is not expected to reach her home port for 
many months yet. And if he has a remedy on the covenants in the 
articles of indenture directly against the owners in England, how is he 
going to get there in the niean time? and when there, where will his wit- 
nesses be? The crew hâve ail left the vessel except the officers and two 
apprentices, and no one can say where they will be in that tirae. Indeed, 
it is shocking to think of turning this poor helpless boy out of court in 
a civilized country without redress for a grievous wrong, upon the theory 
that he has a remedy in the courts of his own country, when it is appar- 
ent that, however just may be the laws of such country and impartial 
their administration, such remedy is, under the circumstances, to him 
utterly unavailable. 

As Mr. Benedict, in discussing this question, well say s, (Ben. Adm. 
§ 282:) 

"Nothing wlthin the territory of a nation Is without its jurisdiction. 
* * * Ail persons in time of peace bave the right to resort to the tribu- 
nals of the nation where they may happen to be for the protection of their 
righta. The jurisdiction of the courts over them is complète, except when it 
is excluded by treaty. " 

The officiai log-book was offered in évidence for the défense, on the 
question of the injury to the libelant and his subséquent treatment. On 
objection made by the libelant, it was admitted subject thereto. 

The British merchants' shipping act of 1854 provides (section 282) 
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that an entry shall be made by the master in the officiai log-book in 
"every case of illness or injury to any member of the crew, with the 
nature thereof and the médical treatment adopted, if any;" and section 
285 of the same déclares : 

"AU entries made in any officiai log-book as hereinbefore directed shall be 
recelved in évidence in any proceeding in any court of justice, subjeet to ail 
JHSt exceptions." 

But Ihis act does net settle the question for this court. So far as it 
déclares the admissibility of the log-book as évidence, it is only in force 
in British courts. By the law of this court, the lexfori, the competency 
of évidence in a proceeding before it, must be deterrained, and not that 
of Great Britain. Whart. Confl. Laws, § 752. However, I think the 
book is admissible under our law, as prima facie évidence of the truth of 
the entries required by the British act to be made therein. 1 Greenl. 
Ev. § 495; 1 Whart. Ev. § 648. 

But the entries in the log are shown to be materially untrue, and 
could not well bave been made contemporaneous with the events to 
which they relate. Under no circumstances could they bave any more 
weight, as évidence, than the master's statement on oath, as a witness, 
which I am constrained to consider unworthy of crédit. 

It is also objected that the suit "joins a libel iii personam with a libel 
in rem." This objection comes too late on the argument. It ought to 
bave been made, if at ail, by exception to the libel before answer. And 
if it were well taken now, and it had any merit, the court would allow 
the libelant to dismiss as to the master. 

I had occasion to examine this subjeet in the case of The Diredor, 11 
Sawy. 493, 26 Fed. Rep. 708, and the conclusion there reached was 
that the admiralty rules, from 12 to 20 inclusive, relating to joinder of 
parties or causes of suit in certain cases, do not apply to cases not therein 
enumerated; and that such cases may be proceeded in, in this respect; 
under rule 46, in such manner as the court may deem expédient for the 
administration of justice; and also, that wliere the facts of the case es- 
tablish the liability of the master, and give the libelant a lien on the 
vessel, as well, for the amount of bis claim, it is proper and expédient 
that the proceeding against him and the vessel be joined in one libel. 

This case is not within any of the admiralty rules aforesaid regulating 
thé joinder of causes of suit, and therefore comes under rule 46. The 
claim of the Hbelant, if established, is certainly a lien on the vessel; 
and a suit to enforce it may include a cause of suit against the master, 
arising out of the same facts. The Olatsop Chief, 7 Sawy. 274, 8 Fed. 
Rep. 163; Ben. Adm. §§ 396, 397. 

This I believe disposes of the case, except the question of damages. 

Assuming, as I do, that it was the duty of the vessel to take care of 
the libelant, at least to the end of the voyage, including such médical 
treatment as was proper and could reasonably hâve been obtained, as 
decided in The City of Alexandria, supra, in Reedv. Canfield, 1 Sum. 195, 
and The Atlantic, Abb. Adm. 451, the damages under this head will be 
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confîned to what is necessary to make good, as far as possible, the de- 
fault of the ves?el in this respect. 

When the City of Carlisle arrived at Portland, the master should hâve 
sent the libelant at once to a hospital, and had him examined by some 
skillful and well-known physician. This would probably hâve resulted 
in trephining him, when he might hâve been able to continue on the 
voyage, but most likely not; in which case he should hâve been sent 
home direct, as soon as he was able to travel. 

Measured by this rule I estimate and assess thèse damages as follows: 
Hospital expenses for five months at $1 per day, $150; expense of tre- 
phining, $150; expense of journey to Liverpool, $200; — in ail $500. 
This includes nothing for pain, suffering, or inconvenience resulting 
from the injury, whether temporary or permanent. He is entitled to 
wages until his return home or the end of the voyage, which will be 
about a year. This is £6, or $30. 

In addition to this, the libelant must hâve damages for the gross neg- 
lect and mistreatment he recel ved after the injury, whereby his injury 
and suffering were much aggravated. 

In The City oj Alexandrin, supra, (395,) Mr. Justice Brown, after stating 
that the ship was bound for the care of an injured seaman and wages to the 
end of the voyage, unless the injury arose "from his own gross and will- 
ful misconduct," says: 

"Misconductor neglect by the ofBcersin the treatment of the seaman, after 
he has been wounded in the service of tlie ship, beeomes a différent and addi- 
tional cause of action against the ship, because a légal obligation to him then 
arises to afford suitable care and nursing; and, if this be ueglected, the ship 
may be held to consequential damage.s." 

On the ground of gross neglect and cruel mal treatment of the libelant 
since his injury, I estimate and assess the damages of the libelant at 
$1,000. 

It may be said that this resuit is a hardship on the owners, who will 
probably hâve to satisfy the decree. That may be so, but Basquall's is 
much the barder lot of the two. And if owners do not wish to be 
mulet in damages for such misconduct, they should be careful to sélect 
men worthy to command their vessels and fit to be trusted with the 
safety and welfare of their crews, and particularly apprentice boys, dur- 
ing the long and perilous voyage from the North Atlantic to the North 
Pacitic. 

A decree will be entered in favor of the libelant for $1,530, and the 
oosts of the suit. 

v.39F.no.l4— 52 
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Gard v. Hine. 
{District Court, D. Bouth- -CaroUna, Jul}' 8, 1889.) 

1. AdMIEALTY — JuniSDICTION. 

A libel in personam, with attachaient of the vessel, may be ma'ntained for 
breach of a contract made with the agenta of her owners, who are ail non- 
residents, and who, by the law of their country, are each liable m solido under 
such contract, though butone of the owners is named in the action; the oth- 
ers being unltnown to libelant. The object of the suit is not to obtain a Per- 
sonal judgment against any ot the owners, but to aubject their common prop- 
erty to the satisfaction of their common liability, 

2. SaMB— ACTS OP CONGRBSS. 

The measure of liability ia not afïected by act Cong. June 96, 1884, entitled 
"An act to remove certain bui-deûs on the American marchant marine, and to 
encourage the American foreign trade, and for other purposes," nor by act 
Cong. June 19, 1886, amending tlie former act, and making it applicable to ail 
sea-going vessels, and also to "ail vessels used on lakes or rivers, or in inland 
navigation, including canal-boats, " etc. Thèse acts are not declaratory of the 
maritime law, but are spécial in their character. 

3 . Shipping — Charter- Party — Exceptions. 

The ownera of the steam-ship West C^ entered into a charter-party with 
libelant for the freight-room in the ship on a voyage from Charleston, S. C, 
to Liverpool or the continent, she to reach the port of Charleston by Novem- 
ber 30, 1887. "Should the steamer not arrive at her loading-port, and be in 
ail respects ready to load under the charter on or before that day, " the charter 
might be canceled. Bhe was to be "in every respect tight, staunch, and 
strong, classed 100 A 1, and in every way fitted for the voyage. " The excep- 
tions in the charter were the act of Qod and "ail other dangers and accidents 
of the seas, rivers, and navigation. " November 9th ahe grounded on the rocka 
in the river St. Lawrence, and, on reaching Montréal, was promptly inspected 
by Lloyd's agent, who found a small leak in her water-tank. A complète sur- 
vey would hâve required her to go into dry-dock at Québec, which would 
hâve caused a long delay. The agent gave bis certiflcate that she was sea- 
worthy , and lit to carry a perishable cargo, and her rating at Lloyd's remained 
unchanged, — 100 A 1. She then sailed for Charleston, reaching îhere Nov. 
38. The inaurance companies at Char'eston, having heard of her accident in 
the St. Lawrence, refused to take riaks unless a survey was flrst had on her; 
but, there being no dry-dock at Charleston, the owners refused to put her on 
the hard, an opération attended with danger. The best rates the insurance 
companies would oflfer were at 1^ per cent., the ordinary rate being 9-16. Li- 
belant refused to accept the ship. Ileld, that neither party waa in fauU; that 
the ship-ownera were excused; and that libelant had no cause of action, ex- 
cept for moneys advanced to the master. 

In Admiralty. Libel for breach of charter-party. 

/. N. Nathmis, for libelant. 

J. P. K. Bryan, for respondent. 

SiMONTON, J. The British steam-ship West Cumberland, built of iron, 
■with water-tight compartments, was on a voyage up the St. Lawrence 
river to Montréal, with cargo, on 5th June, 1887. On that day the 
agents of the owners in New York entered into a charter-party with libel- 
ant for the freight-room in the ship on a voyage from Charleston to Liv- 
erpool or the continent, at the lump sum of 37 shillings per ton, netreg- 
ister. She agreed to reach the port of Charleston on or before 30th 
November. " Should the steamer not arrive at her loading port and be 
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in ail respects ready to load under the charter on or before that day," 
charterer had the option of canceling the charter. The charter provides 
that she mustbe in every respect tight, staunch, and strong, classed 100 
A 1 , and in every way fitted for the voyage, when she shall load a cargo of 
cotton, etc. The excejjtions throughout the whole of the charter-party 
are the act of God, and others, including "ail other dangers and acci- 
dents of the seas, rivers, and navigation." On 9th November, in the 
river St. Lawrence, she grounded on the rocks, and, after remaining a 
few hours, got off under her ovvn steani. Reaching Montréal, she was 
inspected by Lloyd's agent at that port, on 15th November. He found 
a small leak in the water-tank forward, from a loose rivet; but no plates 
could be discovered which were broken. The survey was such as could 
be had at Montréal. A more complète survey would hâve required her 
to go to Québec, and into dry-dock there. He gave his certiticate that 
she was seaworthy, and fit to carry a perishable cargo. She was rated 
at Lloyd's, and, the report of the survey having been received, her rat- 
ing reraained unchanged, — 100 A 1. She then sailed for Charleston, 
reached that port on 28th November, and reported to her charterer. Be- 
fore her arrivai, Ravenel, Johnson & Co., insurance agents, had received 
instructions from the companies they represented net to take risks on the 
West Cumberland, unless a survey was first had on her to ascertain the 
resuit of her grounding on 9th November. This was communicated to 
the several shippers in tlie port, including libelant, and put him on the 
inquiry. He received the papers connected with the Montréal survey 
from the master. After examining them, he suggested to the master to 
hâve his vessel examined again. The latter consulted his owners by 
cable. They said, " No.'' There is no dry-dock at Charleston. The 
ship drew 13 feet. The mean rise and fall of tide is 6 feet. Putting 
her on the hard — a heavy, iron ship — was attended with danger. The 
master tendered the ship as she was to the charterer. Thereupon Mr. 
Gard refused to load her, and bronght his action for breach of char- 
ter-party, and for moueys advanced to her. Her sailing register gave^ 
Wilfred Hine as her owner, a résident of Great Britain. The action is 
in personam, with attachment. The only défendant named is Wilfred 
Hine, who, and others unknown to libelant, are alleged to be the own- 
ers of the West Cumberland. 

The first question in the case is, will this action lie? The moneys 
were advanced for the ship, at the spécial instance and request of the 
master, the agent of ail of the owners of the ship. The charter-party 
was made with the agents of the owners, and binds ail of them. Thèse 
owners are ail non-resident. At thé time the libel was filed only one 
of them — Wilfred Hine — was known. The process by attachment, 
and the judgment thereon, can only bind the property attached. This 
ship is the common property, and it is attached for the common debt. 
Under the Code a judgment against common property for a common 
debt can be had, binding only the common property by serving one 
or sonie of the joint debtors. Code S. C. § 157. Mr. Benedict says 
that the same practice prevails in admiralty, if the joint debtors be- 
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each iiable for the whole debt. Ben. Adm. § 387. The more rigid 
rule, requiring that ail of the owners be named, would materially ijipair 
— in many instances would destroy — the remedy by attachment. In 
ail cases it is very difficult, in very many impossible, to ascertain the 
names of ail theco-owners of a foreign vessel. Even when the names of 
her owners when she left port can be learned, changes may hâve occurred. 
since her departure, — may occur at any moment, even during the prépara- 
tion of the papers, — of which it is impossible to hâve any knovvledge. 
Indeed, process by foreign attachment proceeds upon the ground that 
the défendants themselves are without tbe reach of process, and that the 
only remedy which can be given is against their property within the ju- 
risdiction. The owners are not served. They are not in court. They 
cannot be served, The attachment of the property is substituted for 
service upon them. It binds them to the extent of the value of this 
property, and no further. Thenceforward the proceeding is to ail intents 
and purposes in rem. It is an excellent practice, and will be folio vved 
by me. It is said, however, that the acts of congress approved 26th 
Jane, 1884, and 19th June, 1886, limit the liability of ship-owners for 
the joint debt to the proportion of their respective shares in the vessel. 
That under thèse acts, which counsel contend are simply declaratory of 
maritime law, {The Sœtland, 105 U. S. 24; The Belgenland, 114 U. S. 
369, 5 Sup. et. Rep. 860,) Wilfred Hine can only be held for 9-64 of 
the debt, his share being the half of 18-64. But this action is not to 
make Hine responsible individually, or to proceed against Hine's inter- 
est, seeking to make that responsible for the whole debt; the purpose is 
to make the whole common property responsible for the common debt; 
and Hine is taken as the représentative of ail the ov. aers, — the onlj' one 
of them known to libelant, — so that by process against him and his un- 
known co-owners ail the joint property should be affected for the joint 
debt. The practice approved by Benedict is basedupon the ground that 
each joint contractor is Iiable in solido for the debt. In England each 
co-owner is so Iiable for the debts of the ship. If thèse acts of congress 
change this measure of liability, the attachment cannot be sustained. 
But vipon examination of thèse acts it will be perceived that they are not 
declaratory of the maritime law, but are spécial in their character. The 
first act is entitled "An act to remove certain burdens on the American 
marchant marine, and to encourage the American foreign carrying trade, 
and for other purposes." This apparently, in its provisions, applies 
onlj' to sea-going vessels. The second act, reciting its title, amends it, 
and makes it apply to ail sea-going vessels, and also to "ail vessels used 
on lakes or rivers, or in inland navi'gation, including canal-boats, barges, 
and lighters." Thereis another considération. The contrants hère sued 
upon are the contracts of the owners made by the gênerai agents of them 
ail. By English law, as among themselves, eaoh owner is Iiable in solido 
for the common debts. Story, Partn. § 455. When their agents con- 
tract for them within the scope of their authority, thèse agents hâve the 
same power as they hâve, and the same resuit follows as if they had con- 
tracted. Hence the acts of the agents bind each in solido. "The extent 
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ot the authority of the master," and of course of any other agent of the 
owners, "to bind the ship, the freight, or the owuers is limited by the 
law of the home port of the ship." Uayd v. Guibert, L. R. 1 Q. B. 115 ; 
Pope V. Nickerson, 3 Story, 465; Tlie Kamak, L. R. 2 P. C. 505; Steam 
Co. V. Insurance Co., 129 U. S. 449, 9 Sup. Ct. Rep. 469. In The 
Brantfard City, 29 Fed. Rep. 884, a case quoted vvith strong approval in 
the case in 129 U. S. and 9 Sup. Ct. Rep., supra, Judge Brovvn says: 
"The later English décisions hold that the law of the ship's home port 
should govern as respects the future and unforeseen incidents of the voy- 
age, — such as the exécution of bottomry in a port of distress, and the 
liability of the owners for damages beyond the value of the ship and 
freight." On page 385, 29 Fed. Rep., after quoting Mr. Justice Brad- 
LEY in The Lottdwanna, 21 Wall. 558, saying : "In matters affecting 
the stranger or the foreigner the commonly received law of the whole 
commercial world is more assiduously observed, and injustice it ought 
to be," Judge Brown adds: "As respects any extension of the owner's 
Personal liability beyond the rule of the maritime law, or any acts of the 
master beyond the scope of bis authority as generally recognized by that 
law, the law of the flag may justly be invoked." This action will lie. 

The case is on two distinct causes of action, — for breach of charter- 
party, and for certain moneys advanced for the necessities of the ship. 

1. Breach of Charter-Party. The contract made on 5th November, 
1887, warrantée! that the ship, after goiug to the port of Charleston 
on or before 30th November, "and being then in every respect tight, 
staunch, strong, clas.sed 100 A 1, and in every respect fitted for the voy- 
age across the Atlantic," shall load a cargo of cotton. Was she, when 
oâered to the charterer, up to thèse représentations? She was certainly 
so at the date of the charter-party. But four days afterwards she got 
aground on rocks. Lloyd's agent surveyed her, and, after survey, de- 
clared her seaworthy , and fit to carry a perishable cargo. The only leak 
— a small one — was into the water-tank forward. This tank was de- 
signed to hold water. The présence of water in it could not therefore 
injure any cargo she could bave. The leak, being into the water-tank, 
water-tight on every side, was necessarily limited in the quantity of wa- 
ter the tank could hold. Her class with Lloyd's, 100 A 1, was, for this 
reason, in no respect changed; and Lloyd's is high mercantile authority, 
even if it be not conclusive. Insurance Cos. v. Wright, 1 Wall. 473. The 
master had taken proper précautions, and had reasonable ground for be- 
lieving that bis ship was still staunch, tight, and strong; and, if the case 
turned only on this, it would beso held from the évidence. See Dupont de 
Nemours v. Vance, 19 How. 168. Was she in every way fitted for the voy- 
age with a cargo of cotton across the Atlantic? The charter requires her to 
be classed 100 Al. It does not say where this classification shall be made. 
The évidence is that she was classed at Lloyd's. "None of thèse regis- 
ters hâve or can bave any right to détermine conclusively the rate of a 
vessel when that question cornes to be determined in a court of justice." 
Insurance Cos. v. Wright, 1 Wall. 473. "Likeany other question of value 
or quantity or quality, left open in a written contract, it should be de- 
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cided by a référence to ail the sources of information which enable the 
jury to fix the rate correctly. What is meant by the rating of vessels 
in Insurance policies? It means the détermination of their relative state 
or condition in regard to their iusurable qualities." Id. The insuranco 
companies had lost faith in her, notwithstanding Lloyd's rating. Even 
her owners could not obtain offers less than li per cent. , the ordinary rate 
being 9-16. This appréhension of the Insurance companies did not arise 
from mère suspicion, or blind préjudice, or caprice. It had a substan- 
tialbasis, — a reasonable ground of appréhension. It was not confined to 
the local companies. Now, the ship was chartered to be used in a mer- 
cantile adventure. It was évident by the terms of the charter that the 
charterer iutended to offer his freight-room toshipping merchants. His 
charter-party called for the highest classification, — 100 A 1. "This is 
not a warranty that the charterer could get insurance. But it is a war- 
ranty that she was insurable; that is to say , a proper subject for insurance 
at the ordinary rates for such a cargo and such a voyage." Premuda v. 
Goepel, 23 Fed. Rep. 411. When the charterer made his contract he ex- 
pected, and had the right to expect, from the promised classification of 
the ship, that in his freight contracts he could compete on equal terms 
with ail competitors. The accident of 9th November so changed "the 
relative state or condition" of the ship that her insurable quality was di- 
minished, and he could onlj»- get IJ per cent, as against 9-16. What- 
ever may hâve been her other qualities when she was offered to the char- 
terer, she was not "in every way fitted" for the contemplated voyage. 
See Stantony. Rkhardson, L. R. 9 C. P. 390. But this objection came 
from an accident arising after the date of the charter-party, and within 
an exception throughout the entire charter-party. Was the ship bound 
to remove it? Was she bound to make an inspection so thorough, and 
to make repairs therecn so complète, as to remove ail fears of the insur- 
ance companies? Or could she stand on her contract and its exceptions? 
When a vessel contracts to carry a cargo, and actually receives it, and 
meets with an excepted accident intheinceptionofor duringhervoyage^ 
no time being limited, she must repair, and continue and complète the 
voyage, if the repairs can be completed within a reasonable time. Jack- 
son v. Insurance Oo., L. R. 10 C. P. 125. So, also, a vessel under char- 
ter-party, in which no definite time is fixed, meeting a disabling acci- 
dent within an excepted péril, must repair damages resultingthere from, 
and perform her contract, if this can be donc in a reasonable time. Id. 
But hère we hâve a charter-party requiring her to be at the loading port 
by a fixed date, and in every way fitted for the voyage, with option of 
cancellation in the charterer on default, — two conditions précèdent, both 
to be performed. The excepted accident made one or the other impos- 
sible. If she had waited to go into dock, be surveyed, and repaired, she 
could not hâve reached the loading port in time. As it was, she was 
within two days only of its extrême limits. She saved her time, and the 
other condition précèdent could not be fulfilled. Besides this, it would 
be unjust to require the ship to delay her voyage, and so lose her right 
to enforce the charter-party, and to make a minute examina tion for 
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injuries and perfect repair, if any perchance were found, and, when 
this is ail done, to be entirely at the mercy of the charterer, who could 
reject her simply because she was too late. The master did ail that he 
could reasonably be required to do. Promptly after the accident he had 
his ship inspected by the agent of Lloyd's, who gave him his rating. 
Being assured that the accident had not lost him his rating, but left his 
ship still seaworthy, and able to carry perishable cargo, he went on, and 
fulfiUed the time of his charter-party, tendering his ship to his char- 
terer. He met a condition of things he could not hâve anticipated. 
With every assurance that his ship was staunch, strong, tight, classed 
100 A 1, he found that she was not fitted for the voyage because the In- 
surance companies feared her, and required a survey which could not be 
held. This he could not control. He had no means in the loading 
port of satisfying the insurance companies. It would hâve been unrea- 
sonable to compel the charterer to load the ship with cotton, if, after do- 
ing so, he must go without insurance, or submit to injurious rates. It 
would "bave been equally unreasonable tomake the ship-owner responsi- 
ble because she was not a proper subject for insurance at ordinary rates," 
when reasonable précaution had been taken to ascertain the extenl of her 
injuries, and when her master had corne to fulfill his contract, armed 
with certificates of very high authority. "The circumstances excuse the 
ship-owner, but give him no right. The charterer bas no cause of ac- 
tion, but is released from the charter. When I say ' he' is, I think both 
are. The condition précèdent has not been performed, but by default 
of neither." Jackson v. Insurance Co., supra. 

2. During the stay in this port of the West Cumberland, libelant ad- 
vanced to her master for her purposes the sum of $142.85. The items 
are not disputed, nor is the advance or its necessity denied. The 
amount certainly should hâve been paid. Let libelant take his decree 
for the amount of $142.85, with interest from the 2d December, 1887, 
and costs. 



NipPEBT et al. V. The Williams. 
(District Court, B. Kentucky. July 16, 1889.) 

1. Maritime Liens— Advances of Monbt. 

Where money necesaai-y to a boat is borrowed by her tnaster in a foreign 
port, wliere the crédit of her owners alone is not suflicient to obtain aucU 
monej', the lenders hâve a lien on the boat therefor, whether the claims 
against the boat paid by such money constitute liens or not. 

2. Sàme. 

But they hâve no lien for money advanced directly to the owners of the 
boat, when they did not understand that such money waS to be used in pay- 
ing claims against the boat. 

In Admirai ly. On libel for advancea, 

Goodloe & Barr, for libelants. 

Knox & Reed and Brown, Huviphrey et Davie, for claimant. 
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Bare, J. The évidence satisfied me that the sums which were bor- 
rowed of the libelanfs, M. Nippert & Co., by the captain of the Williams 
on the llth of December, 1888, and February 12, 1889, were necessary 
for the boat. The wages due the crew, and the supplies which the boat 
had obtained on the voyages immèdiately preceding the llth of Decem- 
ber, 1888, and the 12th of February, 1889, were more than the amounts 
advanced by the libelants, and I think the payment of thèse wages and 
supply bills was absolutely necessary for a continuanee of the business 
of this boat. The weight of the évidence is that, excluding the Will- 
iams herself, her owners were without sufRcient crédit to borrow hère 
the necessary sums to pay off thèse wages and supply bills, either on 
the llth of December, 1888, or February 12, 1889, and that the sums 
advanced by the libelants at those dates were advanced for the purpose 
of paying off the wages due the crew of said boat and the supply bills, 
and such was the understauding of both the libelants and the captain of 
the boat, except as to the $2,000, which was sent in a draft to the Grand 
Lake Coal Company. The money which was advanced by the libel- 
ants, M. Nippert & Co., was raised by them through the Masonic Sav- 
ings Bank, by discounting 90-day drafts of the boat, which were drawn 
on the Grand I^ake Coal Company, and made payable to the order of M. 
Nippert & Co., and indorsed by them. Although the business of libel- 
ants is carried on in the name of M. Nippert & Co., M. Nippert is dead, 
and the only partners are Chris Bosche and Albert Bosche. Thèse 
drafts, which were signed by John Williams, captain of boat, and one 
of which was accepted by the Grand Lake CoalComjDany, by J. B. Will- 
iams, state on their face that they were for "wages and supply account 
of steamer." The amount of the proceeds of thèse drafts discounted by 
the Masonic Savings Bank was 16,364.9-5 for draft dated December 11, 
1888, and $8,824.25 for draft dated February 12, 1889. It appears 
from the évidence that Chris Bosche, one of the firm of M. Nippert & 
Co. , and Capt. John Williams, captain of the boat, went together to the 
bank where thèse drafts were discounted, and where the checks for the 
proceeds of the discounts were given. Mr. Bosche explains his going 
with Capt. Williams by saying: "I always went with him to get a bill 
discounted, because Captain Williams was a man of very limited éduca- 
tion, and could just barely write his name, and I did the figuring." Mr. 
Bosche gave checks for the amount of the discount of thèse drafts to or- 
der "proceeds of St'r J. B. Williams' draft or bearer" as to the February 
12th draft, and to order "proceeds of draft or bearer" as to the Decem- 
ber draft, and neither of them are indorsed. He states, however, that, 
as to the check of February 12, 1889, he gave to the teller of the bank 
a deposit ticket for the amount of their supply bill against the boat, 
amounting to $1,022.50, and the balance was paid in money to the 
boat's officer, and taken over to the steamer across the river from this 
city. 

As to the amount of money which was drawn out of the Masonic Bank, 
and taken to the boat on the check dated December 11, 1888, there is 
some conflict in the testimony. Mr. Bosche states generally that the 
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money received from the checks actually passed into the hands of Capt. 
Williams, and that he did not know that any of the money was appro- 
priated to the payment of any purpose ol,ier than the necessary running 
expenses of the boat, and that he only got information the morning he 
testified, that $2,000 of it had been sent to the Grand Lake Coal Com- 
pany. Ike Williams, who was the clerk of the boat, Avhose déposi- 
tion was taken by Mr. Risher, the mortgagee, says: " I got the $6,500 in 
December, 1888, at the office of M. Nippert & Co., in cash, and took it 
down to the boat. The captain sent the $2,000 to Pittsburgh by draft. 
I gave him the money in cash on the same day I received it, or the 
next day." But, as against thèse statements, there is exhibited a draft by 
the Masonic Savings Bank on the Importers' & Traders' National Bank, 
New York, dated December 11, 1888, to the order of M. Nippert &Co., 
or $2,000, which is indorsed by M. Nippert & Co. to the order of Grand 
Lake Coal Company, and then by Grand Lake Coal Company, by J. B. 
Williams. Thisindorsementis in thèse words, viz. : "Pay to the order of 
the Grand Lake Coal Company. [Signed] M. Nippert & Co.," — and is 
proven to be in the handwriting of Mr. Chris Bosche. There is also pro- 
dnced another draft dra wn by said bank on its correspondent in New York, 
(Importers' & Traders' National Bank,) of same date, December 11, 1888, 
to order of M. Nippert & Co., for $500, and by them indorsed to James 
Rafïerty, and then by RafFerty. This indorsement is also proven to be in 
the handwriting of Mr. Bosche, Rafferty was a pilot on the Williams, and 
the books of the boat show that he was paid that sum on account of wages, 
December 11, 1888. The check of M. Nippert & Co. for the proceeds of 
the dralt dated December 11, 1888, and which was exhibited by thelibel- 
ants, bas on the back of it pencil figures, proven to be in the handwrit- 
ing of the payiug teller of the bank, as follows: 

$2500 
200 



$2700 
6364.95 

$3664.95 

This $6,364.95 was the amountof the check, and the inqniry is, what, 
if anything, is meant by thèse figures? Cai:)t. Williams was not a wit- 
ness i'or either party, and was proven to hâve been at the time on a trip 
to New Orléans as captain of the boat Williams, and the payiiig teller of 
the bank was not called as a witness, but Mr. Bosche was présent when 
thèse two drafts on New York were prcsented as évidence on behalf of 
the mortgagee, and was not recalled to give an explanation. In this state 
of the testimony I am embarrassed somewhat; but, considering ail of the 
probabilities, I bave concluded that the prépondérance of the whole évi- 
dence is that this $2,000 draft jn New York was bought with a part of 
the proceeds of the $6,500 draft, and that Mr. Bosche received it from 
the bank in part payment of bis check, and then and there indorsed it to 
the Grand Lake Coal Company. This seenis, under the évidence, the 
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probabilities, and, in the absence of any explanation "by the libelanls, 
was, I think, a loan directly to the company, and rebuts any presunip- 
tion which the other facts would raise that this $2,000 was intendeii to 
pay the wages of the crew and snpply bills of the beat, or that llr. Bosuhe 
either understood or expected at the time that it would be soused. This 
being the fact as to this $2,000, libelants bave no l'.en on the boat, her 
tackle, engine, etc., for the advance of this $2,000. 

It appears from the évidence of the clerk of the boat and the boat s 
books that a considérable part of the money advanced by libelants was 
actually used in the paymentof wages of the crew and other claims which 
were liens on the boat; but it also appears that part of thèse advanccs 
were paid to Thomas Patterson, who was a salaried piloton the Williams, 
and a part owner, and John Williams, who was the captain of the boat, 
and a part owner. The question arises, hâve the libelants a lien for thèse 
advances, which were used in the payment of claims agaiust the boat, 
which were not lien claims? There may bave been other claims than 
that of Capt. Williams paid, which were not lien claims, but the facts 
as to the payments to him raise the question. It appears that Capt. 
W^illiams drew $676 on February 12, 1889, and that he left Louisville 
on that day for Pittsburgh, where he résides, and where the Grand Lake 
Coal Company did business, and that on the next day, February 13th, 
he, with others of the Grand Lake Coal Company, who were owners of 
the W^illiams, executed a mortgage to J. D. Risher, which mortgage bas- 
been properly registered and recorded. He then returned to this city, 
after having executed some kind of assignment for the benefit of his cred- 
itors in Pittsburgh, and on the 15th or 16th of February, 1889, drew 
from the clerk of the boat ail the money remaining, $3,655.82, making, 
presumably, $4,330.82 of the money advanced by the libelants on the 
12th of February, 1889, that he received. This was on accouut of salary 
due him as captain of the boat, and was clearly not a lien claini against 
the boat, tackle, etc. 

The able and learned counsel for the excepting mortgagee insista that 
before money advanced the captain of a boat in a foreign port, such as 
another state from that which she is registered and owned, can be a tacit 
lien on the boat, etc., it must be loaned on an apparent necessity, both 
as to the crédit of the owners of the boat and the needs of the vessel 
itself; and also that the money thus loaned must be used for wages, re- 
pairs, and such supplies as would, of themselves, be lien claims against 
the boat. In other words, being money advanced. and not such as is 
directly attached to the vessel, or used in its navigation, it can bave only 
such lien by subrogation as the claimants hâve whose debts bave been 
paid by the money advanced. He refers to The Wyoming, 36 Fed. Rep. 
494; The Cumberhmd, 30 Fed. Rep. 453; The Thomas Sherlock, 22 Fed. Rep. 
255; The Guiding Star, 18 Fed. Rep. 264; The J. F. Spencer, 5 Ben. 152; 
The Sarah Harris, 7 Ben. 28; Davis v. Chiid, 2 Ware, 76; Thomas v. 
Gittings, Taney,472; The William, Penn, 3 Wash. C. C. 484; The A. R. 
Duahip, 1 Low. 350; and The Tangier, 2 Low. 7, 15, — as teuding to or 
sustaining his contention. 
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I have read with care thèse cases, and, while there are expressions in 
some of them that seem to sustain this view, I think only one of them 
distinctly sustains the counsel's contention. In The Wyoming, 36 Fed. 
Rep. 493, Jndge Thayer says: 

"It is well settled that money advanced to pay maritime claims that are a 
lien by virtue of the maritime law or a local stHtute maj itself become a lien 
against the vessel whose debta have thus been discharged. But, in order to 
establish a lien for raoney advanced, it must be clearly shown tliat it was ad- 
vanced on the crédit of the vessel to pay lien claims, and tiat it was so used. " 

Tliis case sustains tiie contention of the counsel. In the case of The 
(Jumberland, 30 Fed. Rep. 453, the money advanced was actually used 
to pay lien claims, and the court say that the money thus advanced "is 
to be placed ou the same footing as the lien to pay which it was borrowed 
and used;" but the question now under discussion was not in the case, 
Dor was it discussed or considered. The Sherlock Case, 22 Fed. Rep. 255, 
does not sustain The Wyoming Case, and is only important in considering 
the présent question from the fact that Judge Sage says that in The Guid- 
ing Star, 9 Fed. Rep. 521, the évidence showed that the parties making 
the advances which were rejected as lien claims knew that their advances 
were being applied to the payment of miscellaneous claims. In view of 
the fact that Judge Sage was at the bar in Cincinnati, where The Guiding 
Star was decided, and is the successor of Judge Swing, who decided The 
Guiding Star in the district court, this is important in construing the dé- 
cision in that case as reported in 9 and 18 Fed. Rep. In The Guiding 
Star, 9 Fed. Rep. 528, the district judge, (Swing,) an able and accurate 
lawyer, states the doctrine thus: 

"It is well established tliat where money is advanced to meet sucn claims 
as in themselves have liens according to the rules of admiralty, a lien also ex- 
ists for such money. But, before a lien exists for money advanced, it must 
be clearly shown that the purposesfor which it is advanced are entitled to a 
lien. If advanced for the purpose of paying seaman's wages, necessary sup- 
plies and repairs, or anything else to which a lien in admiraity attaches in 
that case, a lien attaches to such money, but not otherwise." 

In that case there were claims presented for money advanced for the 
"gênerai purposes of the boat," and, there being no évidence to show 
that it, or a part of it, was borrowed and used for the payment of lien 
claims, a lien was refused for thèse advances. But the court says: 

"In the case of Menge'sloan, however, * * * I am inciined to think 
that the advance of $1,000 was niade for the express purpose of paying the 
running expenses of the boat, striclly so called, and therefore décide that a 
lien attacîtes to that loan." 

The italics are mine in thèse quotations, and are intended to empha- 
size the fact that the court says the purpose for which the advances were 
made gave the lien, and that the lien attached to the loan. His ruling 
as to admitting and rejecting liens for money advanced was affirmed by 
Justice MATTHEWsin 18 Fed. Rep. 265. 

I need not review the other cases cited by the counsel, as we do not 
think they sustain, or tend to sustain, his view, unless it be the cases in 
1 and 2 Low. 
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In t-he case of The A. R. Dunlap, 1 Low. 350, the court was discussîng 
the meaning of the then récent case of Fratt v. Reed, 19 How. 359, and 
dissented from the doctrine that a material-man must bring himself 
■within the rule applied to a lender on bottomry; that is, the material- 
man was bound to show not only that the supplies were necessary for 
the ship, or appeared to be so, but that the master had not, or appeared 
not to hâve, funds of the owner in hand to pay for them, and also that 
the owners had no personal crédit on which they could be procured at 
the place where they were furnished. The learned Judge Lowell, after 
indicating an opinion that the question of the crédit of the owners of the 
vessel should not be material as to material-men who furniehed supplies, 
or made repairs, in a foreiga port, says: 

"Tlie gênerai rule in this country is that the person who atlvances money 
to pay the debts which are liens on the ship has himself a lien for his reim- 
bursement, {Thomas v. Osborn, 19 How. 22; The Gustavia, Blatchf. & H. 
189;) and this is now the lawof England, with some relinements and distinc- 
tions not necessa'-y to be hère examined. Perhaps tlie rule has grown out of 
the doctrine of subrogation; but, whether so or not, the lender of money has 
not usually any more a.nple remedy than the material-men themselves wo^ild 
hâve had. See Davis v. Child, Daveis, 71." 

This case of Davis v. Child is reported in 2 Ware, 78, and the ques- 
tion there was whether or not one who furnishes money to be expended 
in repairing a vessel, or in furnishing her with provisions, or fitting her 
for sea, has the same privilèges against the vessel which is allowed the ma- 
terial man, or the mechanics who perform the labor. The court (Judge 
Ware) says: 

"The authorities are entirely conclus! ve. The lender is considered as trust- 
Ing to the ship as well as the owners, and by the loan itself he acquires a priv- 
lleged hypothecation, which is as sacred in every respect as tliat which is cre- 
ated by an instrument of bottomry, except that he in not entitled to maritime 
interest. " 

There certainly is nothing in this quotation, or in other langungeused 
in this opinion, which intimâtes that, unless the money loaned isactually 
used in paying the lien claims, no lien exists or is created ; on the contrary , 
the court distinctly says that by the loan itself he acquired a privilège 
of hypothecatioi as sacred in every respect as that created by a bottomry 
bond, except as to maritime interest. The rights of a lender on a bot- 
tomry bond are very ablj'' and clearly determined by .Judge Story in 
Tlie Fortitude, 3 Sum. 229. The Tangier, 2 Low. 7, was a contest be- 
tween the lenders of money to a captain who, the owners insisted, had 
been discharged by them as master before the loan was made to him. 
The court (Judge Lowell) discusses the question whether there should 
beany différence between the rights of a lender of money to buy supplies 
or make repairs, and of one who loans money to pay for the supplies or 
repairs after they are furnished or made. He concludes there should be 
no différence in their rights. He then says the libelants claim a lien 
upon another and distinct ground, that of subrogation. He discusses 
at some length the doctrine of subrogation, as it appeared that the 
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monéy which was loaned the master of the vessel was used by him in 
payingoffthe crew. The opinion closes thus: 

"It is impossible upon the évidence to say that the master was actually de- 
prived of comtnand so early as the answer represents it; but if he were, and 
the owners intriisted him with the duty of entering the vessel and paying ofE 
the crew, it will hardly do to say that he waa net their agent for those pur- 
poses as fully as if they had never removed him at ail. If his agèncy had 
ceasetl, the équitable doctrine of subrogation might be invoked. Either way 
the libelants must succeed. " 

It is thus seen that the équitable doctrine of subrogation is not in- 
volied to sustain the libelant's lien for the money which he had advanced 
to the master of the vessel as master, but only to sustain the lien in the 
event he had ceased to be the master of the vessel when the loaa was 
made to him by the libelants. 

Thèse two cases of Judge Lowell are the only American cases which 
seem to intimate that the right of subrogation is the basis of a maritime 
lien of a lender of money either to buy or pay for supplies or materiais 
necessary for the navigation of a vessel. We bave seen that when that 
distinguished jurist has applied the équitable doctrine of subrogation 
it has not been as the basis of the gênerai powers of the master of a ves- 
sel as the agent of the owners, but to sustain a lien for money advanced 
to a vessel and paid to the crew, in the event the agency of the master, 
as master, had at the time ceased. 

The counsel suggests that there is no reported case in which a mari- 
time lien on a vessel for money advanced to purchase necessary supplies, 
or to pay for them afterthey were purchased, has been sustained, unless 
the money was actually used for the purpose for which it was borrowed. 
I do not reraember such a case; but it is equally true that no case can 
be cited except The Wyoming in which there has been a claim for a mar- 
itime lien for money advanced to the captain of a vessel to purchase 
necessary supplies, etc., or pay for those already purchased, and the 
lien defeated tjecause, and only because, the money had not been actu- 
ally used by the captain or other officers of the vessel to buy or pay for 
the necessary supplies, etc., for which it was borrowed by him and loaned 
by the claimant of a lien. The absence of such cases only proves the 
rarity of the misconduct of captains of vessels in the distribution of 
money thus borrowed. The fact that, when the circumstances are such 
as to authorize a captain of a vessel to create a tacit hypothecation of 
his vessel for advances of money, he aiso becomes bound personally to 
the lender for the advances prevents anj^ misuse of the money should 
he be inclined to do so. The right of the master of a vessel to tacitly 
hypothecate his vessel for money advanced, under certain circumstances 
and surroundingg, has been expressly recognized. Thomas v. Osborn, 
19 How. 28; Davis v. Ohild, 2 Ware, 78; The William & Emmeline, 
BJatchf. & H. 66. If, however, a lender of money to the master of a 
vessel in a foreign port is only to hâve such maritime liens as his money 
in the hands of the captain buys, either by the purchase of necessary 
supplies, etc., for the vessel, or the payment of supply and other bills 
which already hâve a maritime lien, then the circumstances under which 
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the money is loaned to the captain ia of no moment, and his authority 
to hypothecate the vessel for money advanced the vebsel, except on a 
bottomry bond, is practically denied. 

If subrogation to the maritime liens of others is the only privilège which 
the leuder of money to a vessel in a foreign port has, it cannot be said 
that he gëts a maritime lien for the money at ail. The money loaned 
does not creaté the lien upon this theory, but only gives the captain of 
the vessel, who is the agent of thé owners of the vessel, the money with 
which to buy lien claims against the vessel for the benefit of the lender 
of the money. 

This theory is, we thiiik, directly in opposition to the language of the 
suprême court in Thomas v. Osborii, 19 How, 28, in which the court, by 
Justice CuBTis, say : 

"We understand it to be deflnitely settled • • * that by the law of 
England the m as ter of a ship has not power to create a lien on the vessel as 
security for the payment for repairs and supplies obtained in a foreign port 
save by a bottomry bond; that he can only pledge his own crédit and that o( 
his owners, but cannot, by any act of his, give to the créditer security on the 
vessel, while at the same time the personal liability of the owners continues. 

* * * Thèse décisions rest raerely upon the want of autliority in the mas- 
ter, according to the law of England, to create by his own act an absolute hy- 
pothecation of the vessel as security for a loan. But the maritime lawof the 
United States is settled otherwise in harmony with the ancient and gênerai 
maritime law of the commercial world. ïhe master of a vessel of the United 
States, being in a foreign port, has power, in a case of necessity, to hypothe- 
cate the vessel, and also to bind himself and owners personally for repairs and 
supplies; and he does so without any express hypotbecation, when, in case of 
necessity, he obtains them on the crédit of the vessel without a bottomry bond. 

* * * It is not material whether t^e hypothecation is made directly to the 
f iirnishers of repairs and supplies, or to one who lends money on the crédit of 
the vessel, in a case of necessity, to pay such furnishers." 

The court distinctly recognizes the right of the captain of a vessel to 
hypothecate his vessel in that case either to furnishers of supplies 'and 
repairers or to one who lends money to pay such furnishers, and there 
is no intimation that the lender of money only gets a hypothecation of 
the vessel if the money thus borrowed is used to pay for supplies and 
repairs, and then to the extent only of the lien which the furnishers and 
repairers would hâve had if their debts had not been paid. 

This theory of subrogation must lead to the déniai of the captain's 
right to create tacit maritime liens on his vessel for money advanced to 
him under any circumstances, or to déclare that the money, when ad- 
vanced to a captain, only créâtes a maritime lien where and to the ex- 
tent it is actually used by the captain for necessary repairs and suppjies 
of the vessel. In this latter proposition, the captain, who is selected by 
the owners of the vessel as their agent, becomes the. agent of the lender 
of the money to buy for him maritime liens as against his vessel and the 
■owners, whose agent he is, and whose interest he was selected to repre- 
sent. This, we think, cannot be; and it must bemaintained either that 
a captain has no authority under any circumstances to hypothecate his 
vessel for money borrowed, except on a bottomry bond, or that, if the 
facts and circumstances surrounding a captain and his vessel authorize 
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the borrowîng of money oh the crédit of his vessel, what he afterwards 
does with the money is not material to the création of a maritime lien. 
Subrogation is not the basis of the maritime liens given a lender of money 
to the captain of a vessel, and such a doctrine is not sustained either by 
reason or authority. 

The libelants, M. Nippert & Co., hâve a maritime lien on the tow-boat 
Williams, her tackle, etc., for their entire advances, except the $2,000 
sent to the Grand Lake Coal Company, and may hâve an order with- 
drawing from the registry the amount of their said advances, with inter- 
ests and costs. 



The Jacob Brandow. 

ScHiAFFiNO V. The Jacob Brandow. 

(District Court, D. South Garolina. July 3, 1889.) 

Towage — Dtjtiks and Ltabilities dp Tugs. 

A tug, with a bark in tow, the master of the latter havîng been expressly 
instructed to follow the course of the tug. proceeded obliquely across a stream 
to within a short distance ot the bank, then changed Its course, and. without 
further direction to the bark, proceeded parallel with the bank. The bark, 
though in full sight of the tug's change of course, continued on the oblique 
course, and ran ashore, Held, that the tug was not liable for the damages. 

In Admirai ty. Libel fer damages caused by négligence of tug. 
J. P. K. Bryan, for libelant. 
/. iV. Nathan», for respondent. 

SiMONTON, J. The Cassabona came to this port with a cargo of sul- 
phur for the Etiwan Phosphate Company. The company engaged the 
tug Brandow to tow the bark up Cooper river, to its works on Ship-Yard 
creek. This creek — about 150 feet wide — runs into Cooper river between 
mud-banks, which are covered with sait marsh to the water's edge. It 
has several bends in it. Just before the Etiwan landing is reached, there^ 
is a considérable bend. In order to pass it, vessels go nearly to the op- 
posite bank, coming into full view of the landing. There they change 
their course obliquely across the creek, and, approaching the bank at a 
point about 700 feet from the landing, proceed on a course parallel to> 
the bank of the creek, straight to the landing. When the tug took hold 
of the bark her master instructed the interpréter who had been engaged 
to translate his orders Ihat the bark muist follow the course of the tug. 
He then, with a tow-line 180 feet long, proceeded up Cooper river with 
the bark, and turned into and up Ship-Yard creek. During the towing, 
the master of the bark, with his interpréter, stood on the forvvard part 
of the bark, in easy hearing distance. The tug-master gave such orders 
as he deemed necessary, which were at once interpreted to the master. 
The latter extended them to the men at the wheel, — the mate and a sea- 
man. No orders were given but such as came from the tug. Nothing 
of importance happened until the last bend was reached. This bend 
was on their left. The tug, in advance, drawing sorne nine feet of water,. 
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rounded the bend as bas been described. Then she cbanged direction. 
The bar,k, foUowing, approached the opposite bank, and when she had 
approached sufficiently near she got orders from the tug to change direc- 
tion, and was put on the course obliquely across the creek. When the 
tug got within betvveen 15 and 20 feet of the bank it straightened out 
on the course parallel to the bank, going to the landing. The bark pur- 
sued her oblique course without change, and approached the marsh 
within 15 feet. The tug-master, observing this, called out: "Where are 
you going? Hâve you no rudder on that bark? Port." Attempting to 
obey this order, the bark found herself aground. The tug, not being able 
to pull her off, proceeded to the landing and procured two lighters, which 
she towed along-side the bark. She then left for Charleston, and never 
came back. The bark, fearing a careen, put out four lines, which parted. 
The next afternoon, at high water, she got ofï with her own appliances, 
having been ashore 24 hours. She reached the landing, and discharged 
cargo. Neither the master of the bark nor bis interpréter had ever been 
up the creek. The tug-master knew it well. This action is for damages 
sustained by reason of the négligence of the tug-master. The contract 
was between the Etiwan Company and the tug. The action is not on 
ihe contract. It proceeds upon the duty imposed by law upon the tug 
not to cause injury to her tow. The M. J. Cummings, 18 Fed. Rep. 178. 
The responsibility of a tug to her tow cannot be better expressed than in 
the language used by the suprême court in Tlie Margaret, 94 U. S. 494 : 

"The tug was not a common carrier; * * * she was not an insurer. 
The highest possible degrés of skill and care were not required of her. She 
was bound to bring to the performance of the duty she aasumed reasonable 
skill and care, and to exercise them in everytliiiig relating to the work until 
it was accomplished. * * * The tug was the dominant mind and will in 
the adventure. It was the duty of the brig to follow her guidance, to keep 
as far as possible in her wake, and to conform to her directions. The exercise 
of reasonable skill and care within this sphère was incumbent on the tow." 

That is to say, both the tug and the tow must exercise reasonable 
care and skill. The former dominâtes, guides, and directs. The latter 
follows her guidance, keeps in her wake, and conforms to her direc- 
tions. When the tug and tow had rounded the bend, the former gave 
the order which changed the direction of the bark obliquely across the 
creek. She followed this direction, and kept it, notwithstanding that 
it carried her certainly into the bank. She could see that the tug h&d 
straightened her course parallel to the bank. She was under spécifie 
directions to follow in the wake of the tug. She was not a barge not 
manned, blindlj' following the impulse of the tow-line. She had an 
intelligent master, mate, and an experienced crew. She steered well. 
While the tug was bound to exercise reasonable skill and care, £he had 
the right to expect corresponding care and skill on the part of the tow. 
She was not bound to repeat positive orders; nor, when they were in the 
open creek, past the bends, was she bound to exercise unnecessary vig- 
ilance to see that the tow was in her wake. The tow did not follow this 
direction. In conséquence of her négligence in this regard she took the 
bank. The libel is dismissed. 
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In re Neagle. 

{Circuit Court, K B. California. geptember 16, 1889.) 

1. Ukited States Courts— Jurisdiction—Habeas Corptjs. 

Ûnder the provisions of sections 7i31-753, Rev. St., the courts of the United 
States and tbeir judges hâve jurisdiction; upon a writ of habeas corpus, to in- 
quire into the cause of the imprisonment of the petitioner; and if, upon such 
inquiry, he is found to be "in custody for an act done or omitted, in pursu- 
ance of a law of the United States, " he is entitled tobedischarged. no matter 
from whom, or under what authority, the process under which he is held may 
havéissued; the constitution, and latvsof the United States made in pursuance 
thereof, being the suprême law of the land. 

3. Samb. 

In the exercise ofthis jurisdiction, there is no confiict of authority between 
the State and the United States. The laws of the United States being the su- 
prême law of the land, the authority of the state, in such cases, is subordinate, 
and thatof the United States paramount. 

3. Constitutional Lkw — State Laws. 

A State law which contravenes a valid law of the United States is void. In 
légal contemplation, there can no more be two valid conflicting laws, oper- 
ating upon the same subject-matter, at the same tinie, than, in physics, two 
bodies can ocoupy the same space at the same time. 

4. Samb— Laws Obsthuctins United States Opficer. 

The United States is agovernment, with authority extending overthe whole 
territory of the Union, acting upon the states, and the people of the states. 
While limited in the number of its powers, it is, so far as its sovereignty ex- 
tends, suprême. No state can exclude it from exercising those powers, ob- 
struct its authorized offlcers, against its will, or withhold from it thecogni- 
zance of any subject which the constitution lias committed to it. 

6. Same. 

The constitution and laws of the United States, as to those matters wherein 
they are suprême, extend over every foot of the territories of the United 
States, and the jurisdiction of its courts to enforce rigbts derived thereunder 
is as extensive as the territory to which they are applicable. 

6. Same— RiGHT of Kational Government to Préserve Order. 

The national government haspower to command obédience to its laws, to 
préserve order, and to Iseep the peace, in matters affecting national interests, 
and no person or powerin the land has a right to resist or question its au- 
thority, so long as it lieeps within the bounds of its jurisdiction. 

7. Same — Protection op Judges. 

It is within the power of the government of the United States to protect ail 
the agencies and instrumentalities necessary to accomplish the objects and 
purposes of that government. It is therefore empowered to protect the lives 
of the judges of its courts from assault and assassination, on account of their 
judicial décisions, by desperate, disappointed litigants, not only while act- 
ually holding court, but while such judges are traveling through their cir- 
cuits for the purpose of holding courts at the différent places therein ap- 
pointed by law for that purpose. 

8. Powers op United States Marshal. 

An assault upon, or an assassination of, a judge of the United States court, 
while engagea in any matter pertaining to his officiai duties, on account or 
by reason of his judicial décisions or action in performing his officiai duties, 
is a breach of the peace, aflfecting the authority and interests of the United 
States, and within the jurisdiction and power of the United States marshal or 
his deputies to prevent, as a peâce-offlcer of the national government. 

9. Same. 

By section 788, Rev. St., and the several provisions of the statutes of Cali- 
fornia presoribing the duties of sherifEs, by that section made applicable to 
v.39F.no.l5— 53 
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marshals. the United States marshal is made a peace-offlcer, and, as such, he 
is authorized to préserve the pèace so far as a breach of the peace affects the 
authority of the United States, and obstructs the opérations of the govern- 
ment and its varions departments. The courts of the United States must be 
enabled fvilly to perforai ail the functions imposed upon them by the consti- 
tution and laws, without hindrance or obstruction, and they bave the inhérent 
power to protect themselves by and through their executive offlcers, under 
the direction and supervision of the attorney gênerai and the président, 
against obstruction and hindrance in the performance of their judicial duties. 

10. Same — Homicide by Makshal — Habbas Corpus— Jurisdiction. 

Where a deputy United States marshal, acting under instructions from his 
superior offlcers. — the United States marshal and the attorney gênerai, — in 
protecting the life and person of a justice of the suprême court of the United 
States from a murderous assault, made on account of his judicial décisions, 
at the hands of a dissatisfled litigant, flnds it necessaiy to take the life of the 
assailant, and is arrested by the state authorities, and held upon a charge of 
murder for such act, the United States circuit court may, upon fiabeas corpus, 
discharge such United States offlcer from the custody of the state authorities, 
uponitbeingshown that the homicide wasnecessary, orthat it wasreasonablj' 
apparent to the mind of the deputy-marshal, at the time and under the cir- 
cumstances surrounding him, that the killing was necessary in order to pro- 
tect and défend the justice from great bodily injury, or to save his life. 

11. Same. 

The homicide in such case, if an offense at ail, is an offense under the laves 
of the state, and only the state can deal with it, in that aspect. It is not 
claimed to be a crime punishable under the laves of the United States. But 
the homicide, whennecessarily committedby a deputy-marshal in the perform- 
ance of his duty, in protecting the life and person of a justice of the United 
States suprême court from assault and violence because of his judicial dé- 
cisions, is an "act done in pursuance of alaveof the United States." and isnot 
and cannot, therofore. be an ofïense against the laws of the state, no matter 
■what the statute of the state may be; the laws of the United States being 
the suprême law of the land. 

12. Same. 

It is the exclusive province of the United States courts to ultimately and 
conclusively détermine any question of right, civil or criminal, arising under 
the laws of the United S es. It is therefore the prérogative of the national 
courts to construe the national statutes. and détermine, upon habean corpus, 
whether a homicide for which the petitioner is charged with murder bj' the 
state authorities was the resuit of an "act done in pursuance of a law of the 
United States;" and, when that question has been determined in the affirma- 
tive, the prisoner will be dischargéd, and the state has nothing more to do with 
the matter. 

13. Implied Powehs op the National Goveenmbht. 

Ail the law of the United States is not specifically expressed in statutory 
enactments. Many powers are necessarily inhérent in the varions depart- 
ments of the government, wiihout which the government could not perform 
functions necessary to its existence. The exercise of such powers is, never- 
theless, in pursuance of the laws of the United States. 

14. Same — Statutes— Construction 

When statutes confer powers, impose duties, and provide for the accom- 
plishment of varions objects, they are necessarily couched in gênerai terms, 
but they carry with them, by implication, ail the powers, duties, and exemp- 
tions necessary to accomplish the objects thereby sought to be attained. 

15. Acts of Hbads of Govbrnmental Departments. 

The acts of the heads of departments of the United States government, in 
the line of their duties, are, in contemplation of law, the acts of the président 
himself. 

16. Homicide — Killing in Dépense of Another. 

A party resisting a murderous assault, where several lives are in danger, 
being in the best position to judge as to the dangers and requirements of the 
occasion, is the one to détermine when the proper moment has arrived, in 
self -défense, to slay his assailant, in order tobe justifled by the law; and if he 
acts in good faith, with reasonable judgment and discrétion, the law will 
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Justify him, even though he errs. Where several lives are in danger from 
the assault of a powerful, infuriatéd, desperate man, comnloft prudence would 
dictate that the party assailed ahould fire a second or t wo too soon, rather than a 
fraction of a second too late. 

Habeas Corpus. 

This is an application for the discharge of David Neagle upon a writ 
oi habeas corpus. It arises out of the foUowing facts: On the third of 
September, 1888, certain cases were pending in thé circuit court of the 
United States for the Northern district of California, between Frederick 
W. Sharon, as executor, against David S. Terry and Sarah Althea Terry, 
his wife, and between Francis G. Newlands, as trustée, and others, 
against the same parties, on deniurrers to bills to revive and carry into 
exécution the final decree pf the court in the suit of WUliam Sharon v. 
Sarah Althea Hill, and were decided on that day. That suit was brought 
to hâve an alleged marriage contract between the parties adjudged to be 
a forgery, and obtain its surrender and canceliation. The decree rendéred 
adjudged the alleged marriage contract to be a forgery, and ordered it to 
be surrendered and canceled. The decree was rendéred after the death 
of William, Sharon, and was therefore entered as of the day when the 
case was subraitted to the court. By reason of the death of Sharon, it 
was necessary, in orderto exécute the decree, that the suit should be re- 
vived. Two bills were filed,— one by the executor of the estate of Sharon; 
and the other, a bill of revivor and suppleraental by Newlands, as trus- 
tée, for that purpose. In deciding the cases, the court gave an elaborate 
opinion upon the questions in volved, and, while it was being read, cer- 
tain disorderly proceedings took place, for which the défendants, David 
S. Terry and his wife, were adjudged guilty of contempt, and ordered to 
be imprisoned. The following is an accurate statement of those proceed- 
ings, slightly condensed from the opinion of the court delivered on the 
subséquent application of David S. Terry to hâve the order of commit- 
ment revoked. For the whole proceeding, seeln re Terry, 36 Fed. Rep. 
419. 

Shortly before the court opened, the défendants came into the court- 
room, and took their seats within the bar at the table next to the clerk's 
desk, and almost immediately in front of thejudges; the défendant David 
S. Terry being at the time armed with a bowie-knife, concealed on his 
person, and the défendant Sarah Althea, his wife, carrying in her hand 
a small satchel, which contained a revolver of six chambers, five of whIch 
were loaded. The court at the time was held by the justice of the su- 
prême court of the United States allotted to this circuit, who was presid- 
ing, the United States circuit judge of this circuit, and the United States 
district judge of the district of Nevada, called to this district to assist in 
holding the circuit court. Almost immediately after the opening of 
the court, the presiding justice commenced reading its opinion in the 
cases mentioned, but had not read more than one-fourth of it when 
the défendant Sarah Althea Terry arose from her seat, and asked him, 
in an excited manner, whether he was going to order her to give up 
the marriage contract to be canceled. The presiding justice repliée]: 
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"Be seated, madam." She repeated the question, and was again told to 
be seated. She then cried out, in a violent manner, that the justice had 
been bought, and wanted to know the price he Keld him?elf at; that he 
had got Newlands' money for his décision, and everybody knew i+,, — or 
words to that efFect. It is impossible to give her exact langTiage. The 
judges and parties présent difï'ered as to the précise words used, but ail 
concurred as to their being of an exceedingly vituperative and insulting 
character. The presiding justice then directed the marshal to remove 
her from the court-room. She immediately exclaimed that she would 
not go from the room, and that no one could take her from it, or words 
to that eflect. The marshal thereupon proceeded towards her to carry 
out the order for her removal, and eompel her to leave, when the défend- 
ant David S. Terry rose from his seat, evidently under greàt excitement, 
exclaiming, among other things, that "no living man shall touch my 
wife," or words of that import, and dealt the marshal a violent blow 
in his face. He then unbuttotied his coat, and thrust his hand under 
his vest, where his bowie-knife was kept, apparently for the purpose of 
drawing it, when he was seized by persons présent, his hands held from 
drawing his weapon, and he himself forced down on his back. The 
marshal then removed Mrs. Terry from the court-room. Soon after- 
wards Mr. Terry was allowed to rise, and was accompanied by officers 
to the door leading to the corridor on which was the marshal's office. 
As he was about leaving the room, or immediately after stepping out of 
it, he succeeded in drawing his knife, when his arnis were seized by a 
deputy-marshal and others présent, to prevent him from using it, and 
they were able to take it from him only after a violent struggle. The 
petitioner, Neagle, wrenched the knife from his hand, while four other 
persons held on to the arms and body of Terry, one of whom presented 
a pistol to his head, threatening at the same time to shoot him if he did 
not give up the knife. To thèse threats Terry paid no attention, but 
held on to the knife, actually passing it during the struggle from one 
hand to the other. Mr. Cross, a prominent attorney, who on that ac- 
casion sat next to Mrs. Terry, a little to her left and rear, testifies that, 
just before she arose to interrupt Justice Field, she nervously worked at 
the clasp of a small satchel about nine inches long, and tried to open it; 
and not succeeding, in conséquence of her excitement, she hastily sprang 
to her feet, and interrupted the justice, as hereinbefore stated. Know- 
ing that she had before drawn a pistol from a similar satchel in the 
master's room, he concluded at this time that she was trying to get her 
pistol out, and he consequently held himself in readiness to seize her arm 
as soon as it should appear, and endeavor to prevent its use until he 
could get assistance, his right arm being partially disabled. For one 
occasion in the master's office, see Sharon v. Hill, 11 Sawy. 123, 24 Fed. 
Kep. 726. At this time Mrs. Terry sat directly in front of Justice Field 
and the circuit judge, less than four yards from either. A loaded re- 
volver vvas afterwards taken from this satchel by the marshal. For their 
conduct and résistance to the exécution of the order of the court, the de- 
fendants, Sarah Althea Terry and David S. Terry, were adjudged guilty 
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of contempt, and ordered to be imprisoned, the former for thirty days, 
and the latter for six months. 

In conséquence of the imprisonment which followed, varions threats 
of Personal violence to Justice Field and the circuit judge were made by 
Terry and his wife. Those threats were that they would take the lives 
of both of those judges. Those against Justice Field were sonietirnes 
that they would take his life directly; at other times, that they would 
subject him to great personal indignities and humiliations, and, if he 
resented it, they would kill him. Thèse threats were not made in am- 
biguous ternis, but openly and repeatedly, not to one person, but to 
many persons, until they became the subject of conversation throughout 
the state, and of notice in the public journals. Reports of thèse threats 
through the press, and through reports of the United States marshal and 
United States attornejf, reached Washington, and in conséquence of them 
the attorney gênerai thought proper to give instructions to the marshal 
of the United States for the Northern district of California to take proper 
measures to protect the persons of those judges frora violence at the 
hands of Terry and his wife. On the return of Justice Field from Wash- 
ington to attend his circuit in June last, the probability of an attack by 
Judge Terry upon him was the subject of conversation throughout the 
state, and of notices in some of the journals in the city of San Francisco. 
It was the gênerai expectation that, if Judge Terry met Jvistice Field, 
violence would be attempted upon the latter. In conséquence of this 
gênerai belief and expectation, and the fa et that the attorney gênerai of 
the United States had given instructions to the marshal to see that the 
persons of Justice Field and of the circuit judge should be protected 
from violence, the marshal of the Northern district appointed the peti- 
tioner in this case, David Neagle, to accompany Mr. Justice Field while 
engaged in the performance of his duties, and while passing from one 
district to another within his circuit, so as to guard him against the 
threatened attacks. Hewas specially commissioned as a deputy by Mr. 
Franks, whose instructions to him wére that he should protect Justice 
Field at ail hazards, and, knowing the violent and desperate character 
of Terry, that he should be active and alert, and be fully prepared for 
any eraergency, but not to be rash; and, in case any violence was at- 
tempted from any one, to call upon the assailant to stop, and to inform 
him that he was an officer of the United States. Judge Terry was a 
man of great size and strength, who had the réputation of being always 
armed with a bowie-knife, in the use of which he was specially skilied, 
and of showing great readiness to draw and use it upon persons towards 
■whom he entertained any einnity, or had any grievance, real or fancied. 
On the 8th of August, 1889, Justice Field left San Francisco for Uos 
Angeles, in order to hear a habeas coi-pus case which was returnable be- 
fore him at that city on the lOth of August, and also to be présent at 
the opening of the court on the 12th. He was accompanied by Dep- 
uty-Marshal Neagle, the petitioner. Justice Field heard the habeas cor- 
pus case on the lOth of August. On the 12th of August he opened the 
circuit court, Judge Ross sitting with him, and he delivered on the lat- 
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ter day an opinion in an important land case, and also an opinion in the 
habeas co^-ptis case. On the foUowing day the court heard an application 
for an injunction in an important water case from San Diego County. 
No other cases being ready for hearing before the circuit court, he took 
the train on Tuesday, the 13th, at 1:30 o'clock in the afternoon, for San 
Francisco, where he was expected to hear a case then awaiting his ar- 
rivai imroediately upon his return, being accompanied on his return by 
Deputy-Marshal Neagle. On the morning of the 14th, between the hours 
of 7 and 8, the train arrived at Lathrop, in San Joaquin county, which 
is in the Northern district of Oalifornia, a station at which the train 
stopped for breakfast. Justice Field and the deputy-marshal at once 
entered the dining-room there to take their breakfast, and took their seats 
at the third table in the middle row of tables. Justice Field seated him- 
self at the extrême end, on the side looking towards the door. The 
deputy-marshal took the next seat on the left of the justice. What sub- 
sequently occurred is thus staled in the testimony of Justice Field: 

"A few minutes afterwards, Judge Terry and his wife came in. When 
Mrs. Terry saw me, which shedid direetlyshe got diagonally opposite me, she 
wheeled around suddenly, and wentout in gieat haste. I afterwards under- 
stood, as you heard hère, that slie went for her satchel. Judge Terry walked 
past, opposite to me, and took his seat at the second table below. The only 
remark I made to Mr. Neagle was. ' There is Judge Terry and his wife.' He 
remarked: 'I see him.' Not another word was said. I commenced eating 
my breakfast. I saw Judge Terry take his seat. In a moment or two after- 
wards I looked round, and saw Judge Terry rise from his seat. I supposed 
at the time he was going out to meet his wife, as she had not returned, so l 
went on with my breakfast. It seems, however, thut he came round back of 
me, — I did not see him, — and hestruck me a violent biow in the face, foUowed 
instantaneously by another blow. Coming so immediately together, the two 
blows seemed like one assault. I heard ' Stop! stop! ' cried by Neagle. Of 
course, I was for a moment dazed by the blows. I turned my head round, 
andi saw that greatformof Terry's, with his arm raised, and his fists clenched 
to strike me. I felt that a terrifie blow was coming, and his arm was de- 
scending in a curved way, as though to strike the side of my temple, when I 
heard Neagle cry out, 'Stopl stop! I am an offlcer.' Instantly two shots fol- 
lovved. I can only explain the second shot from the fact that he did not fall 
instantly. I did not get up from my seat, although it is proper for me to say 
that a friend of mine thinks that I did; but I did not. I looked around, and 
saw Terry on the floor. I looked at him, and saw that peculiar movement of 
the eyes that indicates the présence of death. Of course, it was a great sliock 
to me. It is impossible for any one to see a man in the f uU vigor of life, with 
ail those faculties that constitute life, instantly extinguished, without being 
afEected, and I was. I looked at him for a moment, then rose from my seat, 
went around, and looked at him again, and passed on. Great excitement fol- 
lowed. A gentleman came to me whom I did not know, but I think it was 
Mr. Lidgerwood, who has been examined as a witness in this case, and said; 
«What is this?' I said: 'I am a justice of the suprême court of the TJnited 
States. My name is Judge Field, Judge Terry threatened my life, and at- 
tacked me, and the deputy-marshal has shot him.' The deputy-marshal waa 
perfectly cool and collected, and stated: ' I am a deputy-marshal, and 1 hâve 
shot him to protect the life of Judge Field.' I cannot give you the exact 
words, but I give them to you as near as I can remember them. A few mo- 
ments afterwards the deputy-marshal said to me: 'Judge, I think you had 
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better go to the car.' Isaid: ' Very weTÎ.' Then this gentleman, Mr. Lidg- 
erwoort, said: • I tbhik you had better; ' and with the two 1 went to the car. 
I asked Mr. Lidgeiwood to go back and get my hat and cane, which he did. 
Tlie marshal went with me, reniained for some time, and then left his seat in 
the car, and, as I thought, went back to the dining-room. (This is, however, 
I am told, a mistake, and tliat he only went to the end of the car.) He re- 
turned, and either he or some one else stated that there was great excitement; 
that Mrs. ïerry was calling for soine violent proceedings. I must say hère 
that, dreadf iil as it is to take life, it was only a question of seconds wïiether 
my life or Judge ïerry's life sliould be taken. I am flrmly convinced that, 
had the marshal delayed two seconds, both he and myself would hâve been 
the victims of Terry." 

In answer to a question whether he had a pistol or other weapon on 
the occasion of the homicide, Justice Field replied: "No, sir. I hâve 
never had on my person, or used, a weapon since I went on the bench 
of the suprême court of the state, on October 13, 1857, except once." 
That was on an occasion when he crossed the Sierra Nevada mountains, 
in 1862. "With that exception, I hâve not had on my person, or used, 
a pistol or other deadly weapon." 

Mr. Neagle, in his testimony, stated that, before the train arrived at 
Fresno, he got up and went out on the platform, leaving the train, and 
there saw Judge Terry and his wife get on the cars; that when the train 
arrived at Merced he spoke to the coud uctor, Woodward, and informed 
him that he was a deputy United States marshal; that Judge Field was 
on the train, and also Judge Terry and his wife, and that he was appre- 
hensive that when the train arrived at Lathrop there would be trouble 
between those parties; and inquired whether there was any officer at 
that station, and was informed, in reply, that there was a constable 
there; that he then requested the conductor to send word to the offi- 
cer to be at Lathrop on the arrivai of the train, and that he also ap- 
plied to other parties to induce them to endeavor to secure assistance for 
him at that place, in case it should be needed. The deputy-marshal 
further stated that, when the train arrived at Lathrop, Justice Field went 
înto the dining-room, he accompanying the justice; that they took seats 
at a table; that, shortly after they were seated, Judge Terry and his wife en- 
tered the dining-room , his wife following him several feet in the rear; that, 
when the wife reached a point ncarly opposite Justice Field, she turned 
around, and went out rapidly from the room, and, as appeared from 
what afterwards followed, she went to the car to get her satchel. When 
she returned from the car, the satchel was taken from her, and it was 
found to contain a pistol — revolver — containing six chambers, ail of 
which were loaded with bail. This pistol lay on the top of the other 
articles in the satchel. The witness further stated that Judge Terry 
passed down, opposite Justice Field, to a table below where they were 
sitting; that in a few minutes, while Justice Field was eating, Judge 
Terry rose from his seat, went around behind him, — the justice not see- 
ing him at the time, — and struck him two blows, one on the side, and 
the other on the back, of the head; that the second blow followed the 
other immediately; that one was given with the right hand, and the other 
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with the left; that Judge Terry then drew back his hand, with his fist 
clenched, apparently to give the justice a violent blow on the side of his 
head, when he (Neagle) sprang to his feet, calling out to Terry: "Stop! 
Stop! I am an ofRcer;" that Terry bore at the time on his face an ex- 
pression of intense hâte and passion, the most malignant the witness had 
ever seen in his life, and that he had seen a great many men in his time 
in such situations, and that the expression meant life or death for one 
or the other; that as he cried out those words: "Stop! Stop! I am an offi- 
cer," he juraped between Terry and Justice Field, and at that moment 
Judge Terry appeared to recognize him, and instantly, with a growl, 
moved his right hand to his left breast, to the position vvhere he usually 
carried his bowie-knife; that, as his hand got there, the deputy-marshal 
raised his pistol, and shot twice in rapid succession, killing him almost 
instantly. He further stated that the position of Judge Field was such 
— his legs being at the time under the table, and he sitting — that it 
would hâve been impossible for him to hâve done anything, even if he 
had been armed; and that Judge Terry had a very furious expression, 
which was characterized by the witness as that of an infuriated giant. 
He also added that his cry to him to stop was so loud that it could be 
heard throughout the whole room, and that he believed that a delay in 
shooting of two seconds would hâve been fatal both to himself and Jus- 
tice Field. 

The facts thus stated in the testimony of Justice Field and the peti- 
tioner were corroborated by the testimony of ail the witnesses to the 
transaction. The petitioner soon afterwards accompanied Justice Field 
to the car, and while in the car he was arrested by a constable, and at the 
station below Lathrop was taken by that officer from the car to Stock- 
ton, the county-seat of San Joaquin countj^, where he was lodged in the 
county jail. Mr. Justice Field was obliged to continue on to San Fran- 
cisco without the protection of any officer. On the evening of that day, 
Mrs. Terry, who did not see the transaction, but was at the time outside 
of the dining-room, made an affidavit that the killing of Judge Terry 
was murder, and charged Justice Field and Deputy-Marshal Neagle with 
the commission of the crime. Upon this affidavit, a warrant was is- 
sued by a justice of the peace at Stockton against Neagle, and also 
against Justice Field. Subsequently, after the arrest of Justice Field, 
and after his being released by the United States circuit court on habeas 
corpus upon his own recognizance, the proceeding against him before the 
justice of the peace was dismissed, the governor of the state having 
written a letter to the attorney gênerai of the state, declaring that the 
proceeding, if persisted in, would be a burning disgrâce to the state, 
and the attorney gênerai having advised the district attorney of San 
Joaquin county to dismiss it. There was no other testimony whatever 
before the justice of the peace, except the affidavit of Sarah Althea 
Terry, upon which the warrant was issued. 

In the suit of William Sharon against Mrs. Terry in the circuit court 
of the United States, it was adjudged that the alleged marriage contract 
between her and Sharon, produced by lier, was a forgery, and it was 
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held that she had attempted to support it by perjury and subornation of 
perjury. She had also made threats during the pastyear, and up to the 
time of the shooting of Judge Terry, that she would kill the circuit judge 
and Justice Field, and she repeated that threat up to the time she made 
her affidavit for thearrest of Justice Field and Neagle; and that she had 
made such threats was a notorious fact in Stockton and throughout the 
state. The pétition was accordingly presented, on behalf of Neagle, to 
the circuit court of the United States, for a writ oîhaheas corpus in this 
case, alleging, among other things, that he was arrested and confined in 
prison for an act done by him in the performance of his duty, namely, 
the protection of Mr. Justice Field, and taken away from the further 
protection which he was ordered to give to him. The writ was issued, 
and upon its return the sheriff of San Joaquin eounty produced a copy 
of the warrant issued by the justice of the peace of that eounty, and of 
the affidavit of Sarah Althea Terry, upon which it was issued. A trav- 
erse to that return was then fîled in this case, presenting varions grounds 
why the petitioner should not be held, the most important of which 
were that an officer of the United States, specially charged with a par- 
ticular duty, that of protecting one of the justices of the suprême court 
of the United States while engaged in the performance of his duty, 
could not, for an act constituting the very performance of that duty, be 
taken from the further discharge of his duty, and imprisoned by the 
state authorities; and that when an officer of the United States, in the 
discharge of his duties, is charged with an offense consisting in the per- 
formance of those duties, and is sought to be arrested, and taken from 
the further performance of them, he can be brought before the tribunals 
of the nation of which he is an officer, and the fact there inquired into. 
The attorney gênerai of the state appeared with the district attorney of 
San Joaquin eounty, and contended that the offense of which the peti- 
tioner is charged could only be inquired into before the tribunals of the 
state. The question of the jurisdiction of the national tribunal to in- 
terfère in the matter was elaborately argued by counsel; the attorney 
gênerai of the state and Mr. Langhorne appearing with the district at- 
torney of San Joaquin countj^ on behalf of the state, and Mr. Carey, 
United States attorney, and Messrs. Herrin, Mesick, and Wilson appear- 
ing on behalf of the petitioner. The latter did not prétend that any 
person in this state, high or low, who committed a crime, niight not be 
tried by the local authorities, if it were a crime against the state; but 
that when, in the performance of his duties, that alleged crime consisted 
in an act which is deemed a part of the performance of a duty devolved 
upon him by the laws of the United States, itwas within the competency 
of the national tribunals to détermine, in the first instance, whether that 
act was a duty devolving upon him, and, if itwas a duty devolving upon 
him, the officer had committed no offense against the state, and was en- 
titled to be discharged. 

John T. Cnrey, U. S. Atty., Richard S. Meskk, Samuel M. WUsan, Wm. 
F. Herrin, W. L. Dudky, C. L. Ackerman, J. C. Campbell, and H. C, Mc- 
Pike, for petitioner. 
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G. A. Johnson, Atty. G&n., J. P. 'Langhorne, and AveiyO. White, Dist. 
Alty., for respondent. 

Before Sawyee, Circuit Judge, and Sabin, District Judge. 

Sawyek, J., (Sabin, D. J., concurring.) The petitioner bas sned ont 
a writ of haheas corpus, returnable before the court, alleging that he is 
unlawfully deprived of his liberty and imprisoned by virtue of a warrant 
issued by a justice of the peace of San Joaquin county, in this state, 
charging him with a felonious homicide, while the act thus eharacter- 
ized was a lawful act performed in the discharge of his duties as an offi- 
cer of the United States; and thelirst question presented is whether this 
court has jurisdiction to inquire into the truth of that allégation. 

Upon the question of jurisdiction, section 751, Rev. St., provides that 
" the suprême court and the circuit and district courts shall hâve power 
to issue writs ofhabeas corpusf and section 752 further provides that "the 
several justices and judges of the said courts, within their respective ju- 
risdictions, shall hâve power to grant writs of haheas coij)us for the pur- 
pose of an inquiry into the cause of restraint of liberty." There is no 
lirait in thèse provisions to the jurisdiction of thèse courts and judges to 
inquire into the restraint of liberty of any person. But section 753 pre- 
scribes sorae limitations, among which is " that the writ shall not extend 
to a prisoner in jail, * * * unless he is in custody for an act done 
or omitted in pursuance of a law of the United States, or of an order, 
process or decree of a court thereof, or in custody in violation of the con- 
stitution, or of a law or treaty of the United States," and this législation, 
in the language of the chief justice, in McCardWs Oase, 6 Wall. 325, 326, 
in coniraenting upon the same provisions in a prier act, " is of the most 
comprehensive character. Itbrings within the haheas corpus jurisdiction 
of every court, and of every judge, every possible case of privation of 
liberty, contrary to the national constitution, treaties or laws. It is im- 
possible towiden this jurisdiction." And again, in Ex parte Royall, 117 
U. S. 249, 6 Sup. et. Rep. 734, the suprême court says: 

"As the jndicial power of the nation extends to ail cases arislng under the 
constitution, the laws and treaties of the United States; as the privilège of the 
writ of haheas corpus cannot be suspeuded unless when in cases of rel>ellion 
or invasion, the public safety may require it; and as congress has power to 
pass ail laws necessary and proper to carry into exécution the powers vested 
by the constitution in the government of the United States, or in any depart- 
ment or ofHcer thereof; no doubt can exist as to the power of congress thus to 
enlarge the jurisdiction of the courts of the union, and of their justices and 
judges. That the petitioner is held under the authority of a state cannot af- 
fect the question of the power or jurisdiction of the circuit court, to inquire 
into the cause of his commitment, and to discharge him if he be restrained of 
his liberty in violation of the constitution. The grand jurors who found the 
indictment, the court into which.it was returned and by whose order he was 
arrested, and the officer who holds him in custody. are ail equally with indi- 
vidual citizens, under a duty, from the discharge of which the state could not 
release them, to respect and obey the suprême law of the land, ' anything in 
the constitution and laws of any state to the contrary notwithstanding,' and 
that equal power does not belong to the courts and judges of the several states; 
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that they cannot under any authority conferred by the states, discharge from 
custody persons held by authority of the courts of the United States, or of 
cotnmissioners of such courts, or by offleers of the gênerai government acting 
under its laws, results from the supremacy of the constitution and laws of 
the United States. Ableman v. Sooth, 21 How. 506; Tarhle's Case, 13 Wall. 
397; Robb v. Connolly, 111 U. S. 624, 4 Sup. Ct. Rep. 544. We are, there- 
fore, of opinion that the circuit court has jurisdiction upon writ of habeas 
corpus to inquire into the cause of appellant's commitment, and to discharge 
him, if he be held in custody in violation of the constitution." 

In the exercise of this jurisdiction there is no conflict between the au- 
thority of the State and of the United States. The state in such cases is 
subordinate, and the national government paramount. "The constitu- 
tion and laws of the United States are the suprême law of the land, and 
to thèse every citizen of every state owes obédience, whether in his indi- 
vidual or officiai capacity." Skbold's Case, 100 U. S. 392. See, also, 
Tennessee v. Davis, Id. 257, 258. The exclusive authority of the state 
to détermine whether an offense bas been committed against the laws of 
the state is now earnestly pressed upon our attention. In Sicbold's Case 
the court says: 

"It seems to be often overiooked that a national constitution has been 
adopted in this country, establishing a real government therein, operating 
upon persons and territory and things; and which, inoreover, is, or should be, 
as dear to every American citizen as his state government is. Whenever the 
true conception of the nature of this government is once conceded, no real 
difficulty will arise in the just interprétation of its powers. But if we allow 
ourselves to regard it as a hostile organization, opposed to the proper sover- 
eignty and dignity of the state governraents, we shall continue to be vexed 
with ditBcul'ties as to its jurisdiction and authority. No greater Jealously is 
required to beexercised towards this government in référence to the préserva- 
tion of our liberties than is proper to be exercised towards the state govern- 
ments. Its powers are limited in number, and clearly deflned, and its action 
within the scope ot those powers is restrained by a sufflciently rigid bill of 
rights for the protection of its citizens from oppression. ïhe true interest of 
the people of this country requires that both the national and state govern- 
ments shall be allowed, without jealous interférence on either side, to exer- 
cise ail the powers which respectively belong to them according to a fair and 
practical construction of the constitution. State rights and the rights of the 
United States should be equally respected. Both are essential to the préserva- 
tion of our liberties and the perpetuity of our institutions. But, in endeavor- 
ing to vindicate the one, we should not allow our zeal to nullify or impair the 
other." lOO U. S. 394. See Id. 266, 267. 

This court, then, has jurisdiction to inquire upon this writ into the 
cause of the imprisonment of the petitioner, and if, upon such inquiry, 
he is found to be "in custody for an act done or omitted in pursu- 
ance of a law of the United States," then he is in custody in violation 
of the constitution and laws of the United States, and he is entitled to 
be discharged, no matterfrora whom or under what authority the process 
under which he is held may haye issued — the constitution and laws of 
the United States made in pursuance thereof being the suprême law of the 
land. 

The homicide in question, if an offense at ail, is, it must be conceded, 
an offense under the laws of the state of California, and the state, only, 
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can deal with it, as such, or in that aspect. It is not claimed to be an of- 
fense under the laws of the United States. But if the killing of Terry 
by Neagle, was an "act done * * * j^ pursuance of a law of the 
United States," within the powers of the national government, then it is 
not, and itcannot be, an offense against the laws of the state of California, 
no matter what the statute of the state may be, the laws of the United 
States being the suprême iaw of the land. A state law, which contra- 
venes a valid law of the United States, is, in the nature of things, neces- 
sarily void — a nullity. It must give place to the "suprême law of the 
land." In légal conterajjlation, there can no more be two valid laws, 
which are in confiict, operating upon the sanie subject-matter, at the 
same time, than, in physics, two bodies can occupy the same space at 
the same time. But, as we bave seen by the authorities cited, it is the 
exclusive province of the judiciary of the United States, to, ultimately, 
and, conclusively , détermine any question of right, civil or criminal, 
arising under the laws of the United States. It is, therefore, the prérog- 
ative of the national courts to, conclusivel}', construe the national statutes, 
and détermine, whether the homicide in question, was the resuit of an 
"act done in pursuance of a law of the United States," and, when that 
question bas been determined in the affirmative, the petitioner must be 
discharged, and the state bas nothing more to do with the matter. AU 
we claim, is, the right to détermine the question, was the homicide the 
resuit of "an act done in pursuance of a law of the United States?" and 
if so, discharge the petitioner. As incidental to, and involved in, that 
question, it is necessary to inquire, whether the act of the petitioner, was 
performed under such circumstances as to justify it. If it was, then, be 
was in the lineof bis duty. If not, then, heaeted outside bis duty. We 
do not niake the inquiry, at ail, for the purpose of determining, whether 
the act was an offense, or justifiable under the statutes of the state. We 
do not assume to consider the case, in that aspect, at ail. We simply 
détermine, whether it was an act, performed in pursuance of a law of the 
United States. Nor do we act, in this matter, because we bave the slight- 
est doubt, as to the impartiality of the state courts, and their ability, 
and disposition, to, ultimately, do exact justice to the petitioner. We 
bave not the slightest doubt, or appréhension in that particular; but, 
there is a principle involved. The question, is, bas the petitioner a right 
to bave bis acts adjudged, and, if found to bave been performed in the 
strict line of bis authority, and duty, a, further right, to be protected, by 
that sovereignty, whose servant he is, and whose laws be was executing? 
If he bas that right, then, there is no encroachment upon the state juris- 
diction, and this court must, necessarily, etitertain his pétition, and dé- 
termine his rights under it, and under tlic laws of the United States. It 
bas no discrétion. It cannot décline to liear him without an utter dis- 
regard of one of the most important duties imposed upon it by the con- 
stitution, and laws of the United States. What the state tribunals might, 
or might not, do, in this particular instance, is not a matter for a mo- 
ment's considération. 

The question, is, what are the rights of the petitioner, as to having 
his case heard, and disposed of, in the courts of the sovereignty, whose 
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servant he is, and whose laws he was employed in executing. If he has 
a right to be heard in this court, then, we must hear hiin, willing, or 
unwiliing. There is no alternative. Whether the writ should issue, in 
this case, was not a question of "expediency," and whether the peti- 
tioner shall be discharged, or remaiided, is not a question of "policy," 
or "comity," as suggested in some quarters. It is a question of personal 
right, and personal liberty, arising under the constitution, and laws of the 
United States, which the court cannot ignore. There is a classof cases, 
of which Ex parte RoyaU is an example, in which the court may exercise 
a discrétion, as to the time of interférence, but, in our opinion, this is not 
one of them. Ex parte Royall, 117 U. S. 251, 6 Sup. Rep. 734. But, 
if it rests in our discrétion to discharge, or remand, the petitioner to the 
state courts, to be, there, first tried for an offense against the state, while 
we are satisfied, that he is entitled to be discharged, to what useful end 
would he be sent back, since, upon being tried, and convicted, he would 
still be discharged by the national courts on habeas corpus, if the act 
should appear to them to bave been performed in pursuanco of a law of 
the United States? This would be, but to put the state to great, useless 
expense, and subject the petitioner, if guilty of no offense, to unjust im- 
prisonment, in violation of his légal riglits, until bis trial could be had, 
and his writ of habeas corpms afterwards, again, sued out, heard and de- 
cided, when the resuit, in ail probability, would, at last, be the same. 
Evidently, public justice demanda, that the case should be "summarily" 
decided, now, as required by section 761, Rev. St. The court has no 
right to trifle with the petitioner's constilutional rights by, unnecessarily, 
subjecting him to unjust imprisonment, great expense, and vexatious de- 
lays. In case of a remand, and conviction, the national courts must 
hear and décide the case, at last. Far better for ail concerned, that they 
should décide it, now, and, forever, end it. We bave no désire to usurp 
a jurisdiction, that does not belong to us. We hâve enough to do, in 
exercising the admitted jurisdiction conferred upon us, without seeking 
to enlarge it in the smallest particular, but we must perform our duty, 
as we understand it, be the conséquences, what they inay. 

The statutes of the United States, also make, ample provision for giv- 
ing full efl'ect to the jurisdiction of this court, in cases where the peti- 
tioner allèges, that he is restrained of his liberty, in violation of the con- 
stitution, or of a law of the United States, in section 766, which reads 
as follows, to-wit: 

"Pending the proceedings or appeal in the cases mentionert in the three pre- 
ceding sections, and until final judgment therein, and after final judgment of 
discharge, any proceeding ajjainst the person so imprisoned or conflned or re- 
strained of his liberty, in any state court, or by or under the authority of any 
state, for any matter so heard and determined, or in process of being heard 
and determined, under such writ of haheas corpus, shall be deemed null and 
void. " 

It is, therefore, only necessary, in order to dispose of the case, to in- 
quire, and ascertain, whether the petitioner is in custody for an act done 
in pursuance of a law of the United States. 
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As we hâve seen from the statement of facts, Mr. Justice Field, of the 
United States suprême court, allotted to the Ninth circuit, was trayellng, 
ofBcially, from one part of his circuit to another, in pursuance of the 
requirenients of the statutes of the United States, for the purpose of hold- 
ing a circuit court. By reason of threats against his life, made by dis- 
satisfied litigants, generally, known, and pubHshed in the newspapers, 
and brought to the knowledge of the United States marshal for the 
northern district of Califomia, and by him called to the attention of the 
attorney gênerai of the United States, that ofBcer directed the marshal 
to furnish the justice with protection, while thus engaged in the per- 
formance of his judicial duties, on the circuit. The marshal, deeming 
it proper, furnished the necessary protection, by assigning that duty to 
the petitioner, who was a United States deputy-niarshal. The clairn, is, 
that the petitioner, as such deputy-marshal, was affording the only pro- 
tection practicable to Justice Field, in the lawful discharge of his duty, 
when the homicide was committed, and that the killing was necessary 
for the préservation of the lives of both Justice Field, and himself, at 
the time the fatal shot was fired. The homicide was committed at 
liathrop, and not upon land purchased by the United States with the 
consent of the state for the needful uses of the United States, in pursu- 
ance of article 1, § 8, of the constitution. Conceding the points to be 
as stated, do they présent a case of an act performed in pursuance of a 
law of the United States, subject to theirjurisdiction and to the jurisdic- 
tion of this court, and, is the petitioner held under an arrest on a charge 
of murder by the state, "in custody in violation of the constitution or 
laws of the Uniied States," within the meaning of the statute? 

It is urged, that, since the homicide was committed in the state at 
large, and not in the court-house, or upon land within the exclusive ju- 
risdiction of the United States, the question, as to whether the homicide 
is murder, is a question arising, exclusively, under the laws of the state, 
and, that it can be investigated, and determined by the state courts, 
alone. It is admitted on thé part of the state, that the United States 
hâve exclusive jurisdiction over thé custom-house block, and, "over ail 
places purchased by the consent of the législature of the state, in which 
the same shall be, for the érection of forts, magazines, arsenals, dock- 
yards, and other needful buildings," in pursuance of section 8, art. 1, of 
the national constitution, and that, the state has no jurisdiction, what- 
ever, of any offense committed in such places. But it is contended, that 
the United States hâve no jurisdiction of offenses committed outside the 
lands so purchased, in other portions of the state, but, that, in the state 
at large, the jurisdiction of the state is exclusive. This proposition, like 
most others urged by those, who insist on extrême state rights doctrines, 
whoUy ignores the principle, that there can be no légal conflict, or in- 
consistency, in matters wherein the state is subordinate, and the United 
States are paramount — where the constitution, and laws of the United 
States, are the suprême law of the land. We hâve, already, seen, that, 
although in certain cases, the courts of the United States hâve jurisdic- 
tion to discharge on habeas corpus, prisoners held in custody by the state 
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courts, :în violation of the constitution, and laws of the United States, yet, 
that, the state courts "cannot, under any authority conferred by the state, 
discharge from custody, persona held by authority of the courts of the 
United States, or of commissioners of such courts, or by officers of the 
gejieral government, acting under such laws," and, that thia "results 
from the supremacy of the constitution and laws of the United States." 
This principle, established in the Booth and Tarhh Cases, was recently 
properly recognized by the suprême court of California, when upon the 
return of the writ of kabeas corpus in Terry's Case, it appearing, that he 
was in custody by virtue of a judgment of the United States circuit court, 
it declined to require the sheriff to produce his body. As the powers 
and duties of the state and national courts, are by no means reciprocal, 
in this class of cases, so, they are not reciprocal, in the matter of terri- 
torial jurisdiction mentioned, as clairned on the part of the state. The 
constitution and laws of the United States, as to those matters wherein 
they are suprême, extend ovêr every foot of the terri tories of the United 
States, and the jurisdiction of its courts, to enforce rights derived there- 
under, is as extensive, as the territory to which they are applicable. 

In Siebold's Case, the suprême court, in reply to an argument in fa vol 
of a wide extension of state rights, uses the following language, pecul- 
iarly applicable to the point now under considération: 

"Somewhat akin to the argument which has been considered is the objec- 
tion, that the deputy-marshals authorized by the act of congress to be created 
and to attend the élections are authorized to keep the peace; and that this is 
a duty which belongs to the state autliorities alone. It is argued that the 
préservation of peace and good order in society is not within the powers 
conflded to the governmerit of the United States, but belongs exelusively to 
the States. Hère, again, we are met with the theory that the government of 
the United States does not rest upnn the soil and territory of the country. 
"We think that this theory is founded on an entire misconception of the 
nature and powers of that government. We hold it to be an incontrovertible 
principle, that the government of the United States may, by means of physi- 
cal force, exercised through its officiai agents, exécute on every foot of Amer- 
ican soil the powers and functions that belong to it. This, necessarily, in- 
volves the power to coramand obédience to its laws, and hence the power to 
keep the peace to that extent. This power to enforce its laws, and to exécute 
its functions in ail places does not derogate from the power of the State to ex- 
écute its laws, at the same time, and in the sarae places. The one does not 
exclude the other, except where both cannot be executed at the same time. 
In that case the words of the constitution itself show which is to yield. ' This 
constitution, and ail laws which shall be made in pursuance thereof, shall 
* * * be the suprême law of the land.'" 100 U. S. 394, 395, 

And again: 

"The argument isbased on a strained and impracticable view of the nature 
and powers of the national government. It must exécute its powers or it is 
no government. It must exécute them on the land as well as on the sea, on 
things as well as on persans. And, to do this, it nrnst neoessarily hâve the 
power to command obédience, to préserve order and keep the peace; and no 
person, or power in this land has the right to resist or question its authori- 
ty, so long as it keeps within the bounds of its jurisdietion," Id. 396. 
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The power to keep the peace is a police power, and thé United States 
hâve the power to keep the peace in matters aifecting their sovereignty. 
There can be no doubt, then, that the jurisdiction of the United States 
is not affected, by reason of the place, — the locality, — where the homi- 
cide occurred. If the locality is a necessary élément of jurisdiction, a 
majority of the offenses created by the statutes, would be ont of their 
jurisdiction, and the statutes creating such offenses, would be nullities, 
and practically useless. For example, for a quarter of a century, the 
United States courts in this state, were held in rented buildings owned 
by private parties. They had no jurisdiction over them under the pro- 
vision of section 8, art. 1, of the national constitution; and nojtirisdic- 
tion other, than, that had over other portioiis of the country to which 
the constitution and its laws extended. Had an assault been committed 
in open court, upon the judge, in one of thèse buildings, and the assail- 
ing party been slain by the marshal in protecting the judge, under cir- 
cumstances excusing, or justifying, the homicide, would it bepretended, 
that the court would hâve no jurisdiction to protect him from interfér- 
ence by the state government? Or, hâve the United States, and their 
courts, no jurisdiction over the offense of resisting a United States mar- 
shal in the lawful exécution of the process of the courts ? or over the 
crime of counterfeiting the coin, or forging the bonds, or other securities 
of the United States, or other offenses against the laws, unless the of- 
fense is committed in a place under the exclusive jurisdiction of the 
United States? Such a claim would be preposterous. 

In the case of Tennessee v. Davis, the défendant was indicted for mur- 
der in killing one, Haynes, while he was engaged in discharging his du- 
ties as a deputy-collector of internai revenue of the United States, and, 
which killing Davis claimed was in self-defense. The case was removed 
to the circuit court of the United States, under section 643, Rev. St. 
It was contended, that this act was an encroachment upon state rights, 
since it took away the right of the state, to détermine, and exécute its 
own criminal laws; and, Was, therefore, unconstitutional. The suprême 
court sustained the act. It was held "that the United States is a gov- 
ernment with authority extending over ail the territory of the Union, 
acting upon the state, and the pcople of the state." In deciding the 
case, the court said: 

"As wassaid in Martin v. Hunter, 1 Wheat. 363, the ' gênerai government 
must cease to exist whenever it losesthe power of protecting itselï in the ex- 
ercise of its constitutional powers.' It can act only through its offlcers and 
agents, and Ihey must act within thestates. If, when thus acting, and with- 
in the scope of their authority, those offlcers can be arrested and brought to 
trial in a state court, for an alleged offense against the laws of the state, yet 
warranted by the fédéral authority they possess, and if the gênerai govern- 
ment is poweiless to interfère at once for their protection; if their protection 
must be leît to the action of the state court— the opérations of the gênerai 
government may at any time be aiTested at the will of one of its members. 
The leg,islation of a sliite may be unfriendly. It may affix penalties to acts 
done under the immédiate direction of the national government, and in obé- 
dience to its laws. It may deny the authority conferred by those laws. The 
state court may administei not only the laws of the state, but equally fédéral 
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law, in such a manner as to paralyze the opérations of the government. And 
even if, after trial and final judgment in the state court, a case can be brought 
into the United States court for review, the officer is withdraimi from the dis- 
charge of his duty during the pendenoy of the prosecution, and the exercise 
of acknowledged fédéral power arrested. We do not think such an élément 
of weakness is to be found in tlie constitution. The United States is a gov- 
ernment with authority extending over the whole territory of the union, act- 
ing upon the states and npon the people of the states. While it is liraited in 
the number of its powers, so far as its sovereignty extends it is suprême. Ko 
state government can exclude it from the exercise o( any authority confprred 
upon it by the constitution, obstruct its authorized offlcers against its will, or 
withhold from it, for a moment, the cognizance of any subject which tliat in- 
strument has committed to it," Tennessee v. Dams, 100 Ù. S. 262, 26b. 

Thèse expositions of the territorial extent of the jurisdiction of the 
gênerai government, are authoritative, and conclusive; and the resuit, is, 
that wherever the constitution and laws of the United States operate, at 
ail, the state laws in conflict with them, are subordinate, and, those of 
the United States are suprême, and paramount. Numerous cases are 
reported in the books, wherein parties arrested for offenses under the 
state laws, for acts perforraed in the discharge of duties imposed by the 
laws of the United States, hâve been discharged from imprisonment on 
habeas corpus by the United States courts, in consonance with thèse prin- 
ciples, now, authoritatively, established by the suprême court of the 
United States, in the cases cited, and others in the same line. Thus, in 
Ex parte Jenkins, and others, deputy United States marshals, who were 
arrested on the warrant of a justice of the peace in Pennsylvania, for 
shooting and wounding a negro, who resisted an arrest attempted under 
a warrant issued by the United States court for a fugitive slave, Mr. Jus- 
tice Grier of the United States circuit court, took jurisdiction and dis- 
charged the petidoners, under the act of 1835, since carried into the Re- 
vised Statutes, as part of section 753, under which this case arises. After 
their discharge, they were arrested ;again, in a suit by the negro for tres- 
pass, upon a warrant issued by a judge of the suprême court of Pennsyl- 
vania, and again discharged on habeas corpus by the United States circuit 
court. After this they were indicted for the shooting, and wounding of 
the negro, by the grand jury of Luzerne county, and a third time re- 
leased on habeas corpus. 2 Wiilî Jr. 621 et seq. In the first of thèse 
cases Mr. Justice Grier observes. 

"What, then, hâve we power to do on the return of the writ? The writ of 
habeas corpus is a high prérogative writ known to the common law : the great 
object of whieli is the libération of those who may be in prison without sufïi- 
cient cause. It is in the nature of a writ of error, to examine tlie legality of 
the commitment. It brings the body of the prisoner up, together with the 
cause of hia commitment. ïlie court can, undoubtedly, inquire into the suffl- 
ciency of that cause. * * * "Warrants of arrest issued on the application 
of private informers, may show on their face -a prima fade charge sufflcient 
to giye jurisdiction to the justice; but it may be founded on mistake, igno- 
rance, malice, or perjury. To put a case very similar to the présent — A. tells 
B. that be lias seen C. kill D. B. runs ofE to a justice, swears to the murder 
boldly, withoUt any knowledge of the facts, and takes out a warrant for C, 
who is arrested and imprisoned in conséquence thereof. C. praya a habeas 
v.39ir.no.l6— 54 
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corpus, and shows that he was thesherlf of tbe county, and hanged J>. in purr 
suance of a légal warrant. If a court could net diseharge a prisoner in such 
a case because the warrant was regular on its face the writ of hdbeas corpus 
ia of little use. The autliority conferred on the judges of the United States 
by this act of congress gives tliep al}, the power that any other court could 
exercise under the writ of habeas co?pMs, or gives them none at ail. If under 
such a wiJt they may not discharge their oflBcer, when imprisoned ' by any aU'^ 
thority,' for an act done in pursiiance of a law of the United States, it woiild 
be impossible to discover for what usef ul pnrpose the act was passed. Is the 
prisoner to be brought before them only that tliey may aoknowledge their ut- 
ter impotence to proteot Mm f * * *" 

In Ex parte Eobinson, Mr. Justice McLean held that "a writ oî habeas 
corpus may issue to relieve an officer of the fédéral government who has 
been imprisoned under state authority for the performance of his duty." 
6 McLean, 355. In the course of the décision the learned justice ob- 
serves : 

"It is a gênerai principle of law, to which I know of no exception, that the 
laws of every government shall be construed by itself ; and such construction 
is acted upon by 'the judiciary of ail other countries. By the fédéral consti- 
tution the judicial power of the United States is declared to be vested in one 
suprême court, and in such inferior courts a« the congress mny from tlme to 
time order and establish.' Under this provision the judiciary of the Union 
gives a construction to the laws which is obligatory on the state tribunals. 
The constitution again déclares: * The constitution, and laws of the United 
States which shall be made in purauance thereof, and ail treaties macle or 
which shall be made under the authurity of the United States, shall be the 
suprême law of the land ; and the judges in every state shall be bound thereby, 
anything in the constitution or laws of any state to the contrary notwith- 
standing.' " Id. 362. 

Thus, it is the exclusive prérogative of the national courts to, finally, 
détermine, whether an act performed by one of the officers of the United 
States, and, especially, an officer of the court itself, is done in pursu- 
ance of a law of the United States, or whether, when under arrest for 
acts performed in connection with his office, he is "in custody in viola- 
tion of the constitution, or, of a law of the United States." 

In the case of U. S. v. Jailer oj Fayette County, 2 Abb. (U. S.) 265, a 
spécial deputy United States màrshàl was arrested, under the state laws, 
on a charge of murder, for a homicide committed by hirn in attempting 
to arrest one, Cull, upon a warjîànit.igsued by a commissioner of the 
United States circuit court, for offenses charged to hâve been committed 
under the internai revenue laws. Upon the bearing, the United States 
circuit court found, that, the homicide was committed in the perform- 
ance of "anact done in pursuance of a law of the United States, or of a, 
process of a court or judge of thesame," and discharged the petitioner. 
The question of the jurisdiction of the court, and the facts, were, elab- 
orately, discussed. So, in Re Eamsey, 2 Flip. 451; the prisoner was a 
deputy United' States marshal, in custody by order of à state court, on 
a charge of niùtder, the homicide having beeii committed in au attempt 
to arrest, upon a warrant issued by the United States courts, thg party 
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slaîn. The court found that the act was done in pursuance of a la a- of 
the United States; that petitioner was justifled in the act which he per- 
formed, and discharged him. See, also, to the Same effect, Inre Neill, 8 
Blatchf. 167; In re Farrand, 1 Abb. (U. S.) 140; Case oj Electoral Collège, 
1 Hughes, 571; In re Hurst, 2 Flip. 510; and cases coilected in 29 Myer's 
Ted. Dec. 677. Thus itappears to be settled, beyond controversy, that, 
Tvhere a party is in custody by state authority, for an act done, or 
omitted to be doue, in pursuance of any spécifie provision of a statute 
of the United States, imposing a duty upon him, or for an act perfomied 
justifiable by the circum stances of the case, in order to enable him to 
perform that duty, or in the exécution of any order, or process, or de- 
cree, of a court of the United states, or of a judge thereof, the courts of 
the United States hâve jurisdiçtion to discharge him on habeas corpus, 
under section 753 of the Revised Statutes. In such a case, the laws of 
the United States are suprême, and the act cannot be an offense against 
the laws of the state, and, as we hâve before seen, whether an act is per- 
formed in pursuance of a law of the United States, is a question exelu- 
sively for the United States courts to, authoritatively, and, conclusively, 
détermine. They mast interpret finally the laws of the United States. 
With their décision the state cannot interfère. When the United States 
courts hâve spoken on the subject, the state bas nothing more to do 
with it. 

The oniy remain ing questions to détermine are: (1) Was the homi- 
cide, now in question, committed by petitioner, while acting in dis- 
charge of a duty imposed upon him by the constitution, or laws of the 
United States, within 'he meaning of section 753 of the Revised Stat- 
utes? (2) Was the homicide necessary, or was it reasonably apparent 
to the mind of the petitioner, at the time, and under the circumstances 
then existing, that the killing was necessary in order to a full and com- 
plète discharge of such duty? 

It is arged that there is no statute, which, specifically, makes it the 
duty of a marshal, or a deputy-marshal, to protect the judges of the 
United States courts, while out of the court-room, traveling from one 
point to another in the circuit, on officiai business, from the violence of 
litigants, who hâve become offended at adverse décisions made by such 
judges in the performance of their judicial duties, and that raarshals, or 
deputies, so engaged, are not within the provisions of section 753 of the 
Revised Statutes. It will be observed, that the language of the provis- 
ion of section 753, is, "an act done * * * in pursuance of a law of 
the United States," not in pursuance of a statute of the United States. 
The statutes of Congress, in their express provisions, do not présent ail 
the law of the United States. Their incidents and implications are as 
much a paj't of the law as their express provisions. When they pre- 
scribe duties, provide for the accomplishment of certain designated 
objects, or confer authority in gênerai terms, they carry with them ail 
the powers esseutial to effect the ends designed. Says the suprême court 
in Tennesses v. Davis, 100 U. S. 264, quoting with approbation from 
Chief Justice Marshall: 
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"It is not unusual for a législative act to involve conséquences whîch are 
not expressed. An offleer, for example, is ordered to arrest an individual. It 
is not necessary, nor is it usual.to say tliat he shall not be pnnished for obey- 
ing this order. His seeurity is irtiplied in the order itself. It is no unusual 
thing for an act of cOngiess to imply, witliout expressing, tins very exemp- 
tion from state cor trol. * * * The collectors of the revenue, the carriers 
of the mail, lae raint establishment, and a'I. those institutions which are pub- 
lic i j their nature, are examples in point. It lias neoer been doubted tJiat ail 
who are employed in them are protected wMle in the lineof iheir duty; and 
yet this protection is not expressed in any act of congress. It is incidental 
to, and is implied, in (he several acts by which those institutions are created; 
and is secured tothe individuals employed in them by the judjcial power alone 
— that Is, the judicial power is the instrument employed by the government 
in administering this seeurity." 

If the officers referred to in the preceding passage are to be protected, 
while in the Une of their duty, without any spécial law, or statute, re- 
quiring such protection, are not the judges of the courts — the principal 
officers in a department of the government second to no other — also to 
be protected, and are not their executive subordinates — the marshals, 
and their deputies — to be shielded from harm by the national laws, 
while honestly engaged in protecting the heads of the courts from assas- 
sination? When it was argued in Siebold^s Case, that, it was not in the 
power of the United States to authorize the United States marshals to 
"keep the peace" at congressional élections, "that the préservation of peace and 
good order in socieiy is not within the powers confided to the government of the 
United States, but bekmged exclusively to the state," we hâve seen the answer 
of the suprême court to that argument, in cases where the rights and 
interests of the United States government were involved in the matter of keep- 
ing the peace. " We hold it to be an incontrovertible principle," said the 
court, "that the government of the United States, may, by means of 
physical force, exercised through its officiai agents, exécute on every 
foot of American soil the powers and functions that belong to it. This 
necessarily involves the power to bommand obédience to its laws, and 
hence the power to keep the peace to that extent." And again: 

"Why do we hâve marshals at ail if they cannot physically lay their hands 
on persons and thingsinthe performance of their properduties? What func- 
tions can they perform, if they cannot use force? In executing the proeesses 
of the courts, must they call upon the nearest constable for protection? Must 
they rely upon him to use the requisite compulsion, and to keep the peace 
whilst they are soliciting and entreating the parties and by-standers to allow 
the law to take its course? This is the necessary conséquence of the positions 
that are assuraed. If we indulge in such impracticable views as thèse, and 
keep on refining and re-reflning, we shall drive the national government out 
of the United States, and relegate it to the District of Columbia, or perhaps 
some foreign soil. We shall bring it back to a condition of greater helpless- 
ness than that of the old confédération." Id. 395, 396, 

In this particular case, the petitioner, long before he reached Lathrop, 
endeavored, through the conductor of the train, and the proprietor of 
the eating-house, at that place, ,to hâve "a constable^' in readiness, on the 
arrivai of the train, to keep the peace, but without success. When too 
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late to prevent the tragedy, the constable appeared, and arrested the pe- 
titioner, for performing the duty, -which it is, now, claimed, devolved, 
exclusively, upon himself, or, some other peace-officer of the state. 
Had the United States, in this instance, relied upon another government 
— the state of California — tokeep the peace, as to one of their most vén- 
érable, and distinguished offiners — one of the judges of their highest 
court — in relation to matters concerning the performance of his officiai 
duties, they would hâve leaned upon a broken reed; and there would, 
now, in ail probability, bo a vacancy on the bench of one of the most 
august judicial tribunals in the world, and the deceased — the would-be 
assassin — might, perhaps, be a tenant of the Stockton jail, to be disposed 
of by another government. The case affords a striking illustration of 
the necessity for the United States to protect their own officers, while in 
the discharge of their duties, and, by such protection, protect the na- 
tion itself. The resuit was, that, instead of arresting the conspirator in 
the contemplated murder — the wife of the deceased, armed with aloaded 
revolver, till relieved of it by a citizen — threatening death to Justice 
Field, calling upon the by-standers to aid her, and attempting to enter 
the car, with the avowed purpose of compassing his death, the offioerof 
the United States, assigned by his government to the spécial duty of 
protecting the justice's life against thèse very parties, while in the actual 
performance of the duties, so assigned him, was, himself, arrested, with- 
out warrant, and disarmed by an inferior otficer of the state, and inter- 
rupted in the discharge of those momentous duties, thereby, leaving his 
charge helpless, and without the protection provided by the government 
he was serving, at a time when such protection seemed most needed. 
Had Neagle been a deputy-sheriff of San Joaquin county, assigned, V)y 
his superior, to this very duty of protecting the life of Justice Field, 
under the state laws, and, in the performance of his duties, committed 
the homicide in ail other respects under precisely the saine circumstances, 
would he hâve been arrested by the constable of Lathrop, without a 
warrant, and disarmed with such inconsiderate haste, and, thereby, pre- 
vented from further performing his duty to protect the life and person 
of Justice Field, leaving him to pursue the remainder of his journey 
without protection? Yet the constable was informed, that Neagle was 
acting as a deputy United States marshal, under the orders df his supe- 
riors, for the protection of the life and person of a justice of the suprême 
court of the United States. 

We do not wish to be regarded as, now, calmly, and, deliberately, 
looking back upon the scène, and sitting in judgment upon the action of 
the constable, or as passing censure upon his zeal. He, doubtless, in 
the emergency, where time for considération was short, and the facts not 
fully appreciated, acted according to the best dictâtes of his judgment, 
necessarily, hastily formed. But when the state now cornes in, aiter an 
arrest upon a warrant issued upon such flimsy testimony as that pre- 
sented, and, deliberately, claims the exclusive right to sit in judgment 
upon the acts of the United States deputy-marshal, performed not upon 
his own interprétation of the law, but upon that of the attorney gênerai 
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- of the United States, who niay be presumed to possess some knowledge 
,of hispowers and duties, it is well to consider the circumstances from a 
stand-point presenting a view of both sides of the question. In matters 
of the public peace, in which the national governmen* is concerned, the 
marshals and deputj'-marshals, within the scope of their authority, are 
national peace-qfficers, with ail the statutory and common-law powers ap- 
pertaining to peace-officers. Is not the national public peace involved, 
when a deadly assault is, unexpectedly, made upon a judge in open 
court, in which the marshal, and his deputies, seeing the assault, are 
both authorized, and bound, on their own motion, without any previous. 
order, or command, to interpose, and use sufBcient force to quell the dis- 
turbance, and subdue the parties making it? Yet where is there any 
spécifie provision of the statute imposing that duty upon them? The 
marshal is required to attend court, but it is not provided, what he shall 
do in court. To whatend shall he be in court, ifnottokeep order, and, 
if necessary, to protect the judges from violence, by force, or any prac- 
ticable means? But there is no statute requiring it in terras. The gên- 
erai duties of marshals are provided for in section 787, which reads as 
foUows: 

"It shall be the duty of the marshal of each district to attend the district 
and circuit courts wlien sitting therein, and exécute throughout the district^ 
ail lawful precepts direeted to him, and issued under the authority of the 
United States; and he shall hâve power to command ail necessary assistance 
in the exécution ot his duty." 

There is no more authority specifically conferred upon the marshal by 
this section to protect the judge from assassina tion, in open court, with- 
out a spécifie order, or command, than there is to protect him out of 
court, when on the way from one court to another, in the discharge of 
his officiai duties. And the assassination in court, as well as out of it, 
might well be accomplished before the judge would be aware of his danger, 
and before it would be possible to give a command or order to the mar- 
shal for his protection. Thé authority exists in the one case, as in the 
other, from the nature of the oflBce, and the powers arising under the 
common law, recognized and in use in thecountry, and in the nature of 
things, inhérent in the office. The veryidea of a government composed 
of executive, législative and judicial departments, necessarily, compre- 
hends, the power to do ail things through its appropriate olficers, and 
agents, within the scope of its gênerai governmental purposes, and powers, 
requisite to préserve its existence, protect it, and its ministers, and give 
it complète effieiency in ail its parts. It necessarily and inherently in- 
cludes power in its executive department to enforce the laws, keep 
the national peace with regard to its officera while in the line of their 
duty, and protect by its all-powerful arm ail the other departments, and 
the officers, and instrumentalities, necessary to their effieiency, while 
engaged in the discharge of their duties. In language attributed to Mr. 

: ex-Secretary Bayard, used with référence to this very case, which we 
quote, not as a controlling judicial authority, but for its intrinsic, sound, 

; common sensé: 
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"The robust and essential principle must be recogiiizedand proclairaed, 
that tlie inhérent powers of every government which is sufflcient to authorize 
and enforce the judgment of its courts, are, equally, and at ail times, and in 
ail places, sufflcient to protect the individual jndge who, fearlessly and con- 
scientiously in the discharge of hls duty, pronounces tbo°,e judgments." 

Our jurisprudence is derived from, and founded upon, that of Éngland, 
and our judges, and officers are substantially the same. They hâve cor- 
responding duties imposed tipon them, and inherently possess corre- 
sponding executive powers, to enable them, to effectively perform their 
duties. From the foundation of our government, many of their com- 
mon-law duties hâve been performed, and common-law powers exercised 
without spécifie or statutory direction, and without question; and the 
■common-law principles governing them, except so far as inapplicable, or 
modified by statute, still remain in force. The observation of the su- 
prême court of California, in the Estate of Apple, 66 Cal. 434, 6 Pac. 
Rep. 7, in which state a Code bas been adopted with respect to the com- 
mon law not abrogated or modified by the Code, is applicable hère. 
Said the court: 

" The Code establishes the law of this state respecting the subjects to which 
It relates; butthis, of course, does not mean that there is no law with respect 
to such subjects except that embodied in the Code. VVhen the Code speaks, 
its provisions are controlling, and tliey are to be liberally construed, with a 
view to effect its objects and promote justice — the rule of the common law 
that statutes in dérogation thereof are to be strictly construed having been 
abolished hère; but where the Code is silent, the common law governs." 

So hère, where the duties of the marshalare notlimited,orspecifica]ly 
defined, by the statute, we must look to the powers and duties of sheriffs, 
at common law for them, so far as those duties come within the purposes, 
and powers of the national government. There are many acts, and 
duties, daily performed by the marshals, and by other officers, that are 
not specifically pointed out, or defined by the statute. The marshals 
are in daily attendance upon the judges, and performing officiai duties 
in their chambers. Yet no statute, specifically, points out those duties, 
or requires their performance. Iiideed, no such places as chambers for 
the circuit judges, or circuit justices, are mentioned atall in the statutes. 
The judges' chambers do not appear to hâve any "local habitation." 
The justices of the suprême court at Washington hâve, in fact no cham- 
bers, otherwise, than, as they study, and do their work out of court, at a 
room in their own résidences. We hâve in the San Francisco court- 
house rooms thatwe call chambers, in which the work of the judges out 
of court is, in part, but not whoUy, performed. We apprehend that the 
marshal would as clearlj' be authorized to protèct the judges hère, in 
chambers, as in the court- room. Ail business done out of court by the 
judge is called " chamber business. " But it is not necessary to be done in 
what is usually çalled, "chambers." Chamber business may be done, and 
often is done, on the street, in the judge's own house, at the hôtel where 
he stops, when absent from home, or it raay be done in transitu, on 
the cars, in going from one place to another, within the proper juris- 
diction to hold court. Mr. Justice Field could, as well, and as author- 
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itàtively, issue a temporary injunctidn, grant a writ oîhaheas corpus, an 
order to show cause, or do a.ny ôther chamber business for the district 
in the dining-room at Latlirop, or in the cars, as at Lis chambers in San 
Francisco, or in the court-room. He could hâve made a writ of habeas 
corpus returnable before himself on the car, and lawfully heard and de- 
cided the case while on his passage to San Francisco. The chambers of 
the judge, where chambers are provided, are not an élément of jurisdic- 
tion, but are a convenience to the judge, and to suitors — places, where 
the judge at proper times can be readilj' found, and the business con- 
veniently transacted. But the chambers of the judge, as a légal entity, 
are something of a myth. For the purposes of jurisdiction, the cham- 
bers of the judge are wherever he happens to be in his circuit or district, 
when the exigencies of the case call for the transaction of chamber busi- 
ness, and a judge is as clearly engaged in the discharge of the duties of 
his office, when going from one place of holding court to anothei, for 
the purpose of holding court, and just as much entitled to protection 
from h-j own government against murderous or other assaults, from des- 
perate suitors, on account of his judicial action, as when actually engaged 
in business at chambers, or in holding court. 

In England, whence we dérive our jurisprudence, the high sheriff of 
the sbire was the keeper of the king's peace — that is to say, the keeper 
of Ihe peace of the sovereignty which the king represents. So hère, I 
take it, under the authorities cited, the marshal is the keeper of the 
peace of the government of the sovereignty he serves, withiu the scope 
of the suprême powers of that government. In England, in early days, 
it was the duty in every shire of the sheriffs not only to attend the courts, 
but to attend the judges through their circuits. They met the judges at 
the border of the shire, and attended them until they left itat the border 
of another. Dalt; Sher. c. 98, p. 369, (published in 1682.) See, 
also, 40 Alb. Law J. 161. Such is, also, understood to hâve been the 
practice in early days in a number of the states. From the advancing 
State of civilizktion, this practice has, doubtless, generally become un- 
necessary for the safety of the judges, and it has fa.len into désuétude. 
But it does not follow, that the power to thus protect them ha« been 
abolished, or become extingUished. It simply remains latent, or dor- 
mant, ready to be called into action, whenever the exigencies of the case, 
or times, require it. And how coùld vhere possibly be a more urgent 
occasion for reviving the practice, and calling it into action, than the 
récent journey of Justice Field to Los Angeles, and return on officiai 
business? 

Upon gênerai, immutable prineiples, the power must, necessarily, be 
inhérent in the executive department of any goverimient worthy the 
name of government, to protect itself in ail matters to which its author- 
ity extends, and this, necessarily, in volves the power to protect ail the 
agencies and instrumentalities neceàsary to accomplish the objects and 
purposes of that government. In the national government of the Unit- 
ed States, the judiciary constitutes one of its most important branches. 
Unliké the judiciary of other nations, it ia invested with the jurisdiction 
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to pass, fînally, and, conclusively, upon the powera of the législative 
and executive departments of the government, and to confine them 
within their constitutional limits. It is, therefore, the balance-wheel of 
the national government, that keeps it running, regularly, and, smooth- 
ly, within its proper domain. Impotent, indeed, nmst be the executive 
branch of the government, if it is not empowered to protect the lives of 
the judges of the highest branch of its judiciary, from assault and as- 
sassination, on account of their judicial décisions, by desperate disap- 
pointed litigants, while passing from point to point within their territo- 
rial jurisdiction, in the discharge of their high functions, and duties. 
We cannot think the power can be wanting, even if there were no con- 
stitutional, or slatutory provision, governing the case. It seems impos- 
sible, that the national government should be left to the mercy, good- 
will, or complacency of the state, to afford that protection to its judges, 
that the United States, if worthy to be called a nation, are bound them- 
selves to furnish. 

As a further example of laws, not ordained by spécifie statutory enact- 
ments, see those respecting punishment for contempts. For 40 years 
after the organization of the national government, down to 1831, there 
was no statu te which, specifically, defined contempts of court. Ex parte 
Robinson, 19 Wall. 510; Ex parte Terry, 128 U. S. 302, 303, 9 Sup. Ct. 
Rep. 77; Ex parte Savin, 131 U. S. 275, 9 Sup. Ct. Rep. 699. But the 
courts, nevertheless, exercised the power, necessarily, from the nature 
of things inhérent in every court, to protect itself, its dignity and its 
offieers, by the punishment of many acts as contempts of their author- 
ity; and, they determined for themselves, what acts should constitute 
contempts. The first spécifie act upon the subject passed by congress, 
was not an act enlarging the power of the court, but it was, on the con- 
trary, a restriction of the powers already exercised within certain de- 
fined limits. The act was passed at the instance of Senator Buchannan, 
to limit the power of the courts, theretofore, exercised, to punish for 
contempts, as a sequel to the impeachment of a United States judge for 
the disti-ict of Missouri. The act was passed March 2, 1831, and is en- 
titled, "An act declaratory of the law concerning contempts of court." 
4 U. S. St. at Large, 487. The first section does not grard the power 
to punish for contempts, but expressly recognizes the existing power, 
and, in express terms, thereafter, limits the power to certain enumer- 
ated cases. In order that those who were before subject to punish- 
ment for contempt should not escape the penalties due their acts, section 
2 of the statute makes certain acts, before punishable as contempts, of- 
fenses against the laws of the United States, punishable by Ihe less sura- 
mary, and more deliberate proceeding on indictment and trial by a jury. 
Many of the acts under that act, still recognized as punishable as con- 
tempts, as being necessary to the prompt and summary vindication of 
the authority of the court, are, also, indictable offenses under otlier stat- 
utes. In Exporte Robinson, 19 Wall. 510, the court expresses a doubt, 
as to the power of congress to thus limit the authority of the suprême 
court to punish for contempts which dérives its jurisdiction directly from 
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the constitution. Yet, there is no express provisioù in the constitution 
conferring jurisdiction to punish contçmpts. It is treated as a power 
necessarily inhérent in the court, requiring no express authority. 

This statnte of 1831 has been carried into the Revised Statutes, section 
1 of that act having been re-enacted in section 725 of the Revised Stat- 
utes, giving it a granting, as well as a regti'icting, form, but in no sensé 
changing its purpose or meaning. And section 2 is now found in section 
5399 of the Revised Statutes, as a, part of the criminal code of the nation. 
Did anybody ever doubt, or does anybody now doubt, that the power 
of the United States courts to punish contempts, without any statutory 
définition of contempt, from the organization of the government down to 
1881, was just as ample, and that it was just as much a part of the law 
of the United States, inherently, vested in the courts, as it was after the 
passage of the act of 1831, or as it is now under the same provisions car- 
ried into the Revised Statutes? Or did anybody doubt tiîe authority of 
the courts to détermine what acts constituted a contempt? Yet there was 
no spécifie provision of the statutes defining contempts. It was a power, 
however, necessarily, inhérent in the courts. It is involved in the very 
idea of a court, having power to administer the laws of the land. It would 
be impossible for courts to perform their functions and administer the 
laWs without it. And as so inhérent, the power to punish varions acts 
not nientioued as such, for contempt, was as much a part of the law of 
the United States as if ordained by a spécifie provision of the statute of 
the United States, and the authority of the marshal to protect the judges, 
is a cognate i)ower, also necessarily inhérent in the office he holds. Thus 
there is much law of the United States, not now found, in terms, in the 
statutes, but as valid and binding upon the people, and upon the states, 
as if it were, specifically, and, definitelv, therein expressed. See U. S. 
\'..Hudson, 7 Cranch, 32-34; /» re Meador, 1 Abb. (U. S.) 324; Lire 
Buckley, 69 Cal. 18, 10 Pac. Rep. 69. 

But we are not without constitutional, and statutory provisions, broad 
enough, and, spécifie enough, as we think, to cover the case. The na- 
tional constitution, providing a government for 65,000,000 of people, 
covers but a very few pages, but it seems to be amply sufficient for the pur- 
poses intended. Article 2, section 1 of the national constitution, pro- 
vides that, "The executive power shall be vested in a président of the 
Unted States of America. " In prescribing the duties of the président, in 
the terse but compreliensive language of section 3, art. 2, it provides that 
/' he shall take care that the laws be faiihfully executed." Thèse provis- 
ions make him the executive head of the nation, and give him ail the au- 
thority necessary to accomplish the purposes intended — ail the authority, 
.necessarily, inhérent in the oflice, not otherwise limited. Congress, in 
pursuance of powers vested in it, has provided for seven department8,as 
subordinate to the président, toaid him in performing the executive func- 
tions conferred upon him. Section 346, Rev. St., provides that, "oneof 
the executive departments shall be known as the ' Department of Jus- 
tice,'" and, that, there shall be "an attorney gênerai, who shall be the 
head thereof." He has gênerai supervision of the executive branch of the 
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national judiciary, and section 362 provides as a portion of his powersand 
duties, that "the attomey gênerai shall exercise gênerai superintendence 
and direction over the attorneys and marshals of ail the districts of the 
United States, and territories, as to the manner of dischargiug their re- 
spective duties; and the several district attorneys and marshals are re- 
quired to report lo the attorney gênerai an account of their officiai pro- 
ceedings, and of the state and condition of their respective offices, in such 
time and manner as the attorney gênerai may direct." Section 788, Rev. 
St. , provides that "the marshals and their deputies shall hâve, in each state, 
the sa'nie powers in executing the laws of the United States, as the sheriffs and 
their deputies in such state fiiày hâve, hy law, in executing the laws thei'cof." 
By section 817 of the Pénal Code of this state, the sheriff is a "peace- 
officer." By section 4176, Pol. Code, he is "io préserve the peace," and, 
"prevent and suppress breaches of the peace." The marshal is, therefore, in 
accordance with the décision of the suprême court already referred to, 
and under the provisions of the statute above cited, "apeace-officer," so 
far as keeping the peace in any matter wherein the national powers of the 
United States are concerned, and as to such mdtters he has ail the powers of the 
sheriff, as a peace-officer under the laws of the state. He is, in such matters, 
"to préserve the peace," and "prevent and suppress breaches of the peace." An 
assault upon, or an assassination of, a judge of the United States court, 
while engaged in any matter pertaining to his officiai duties, on account, 
or by reason of his judicial décisions, or action in performing his officiai 
duties, is a breach o] the peace, affecting the authmity and interests ofthe United 
States, and vnthin the jurisdiction, and power of the marshal, or his deputies 
to prevent as a peace-qfficer of the national government. Such an assault is 
not merely an assault upon the person ofthe judge, as a man. It is an 
assault upon the national judiciary, which he represents, and through 
it an assault upon the authority of the nation itself. It is, necessarily, a 
breach of the national peace. As a national peace-officer, under the con- 
ditions indicated, it is the duty of the marslial, and his deputies, to pre- 
vent a breach of the national peace by an assault upon the authority of 
the United States, in the person of a judge of ils highest court, while in 
the discharge of his duty. If this be not so, in the language of the su- 
prême court, before cited, "Why do we bave marshals, at ail?" What 
useful functions can they perform in the economy of the national gov- 
ernment ? 

The constitution of the United States provides for a suprême court, 
with jurisdiction more extensive, in some particulars, than that con- 
ferred on any other national judicial tribunal. If the executive depart- 
ment of the government cannot protect one of thèse judges, while in the 
discharge of his duty, from assassination, by dissatisfied suitors, on ac- 
count of his judicial action, then it cannot protect any of them, and ail 
the members of the court may be killed, and the court, itself, extermi- 
nated, and the laws of the nation by reason thereof, remain unad- 
ministered, and unexecuted. The power and duty imposed on the prés- 
ident to "take care that the laws ave faithfully executed," necessarily, 
carries with it ail power, and authority necessary to accomplish the ob- 
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ject sought to be attained, and, certainly, the power and duty to protect 
from the deadly assaults of desperate suitors, the lives of the judges of 
the highest court in the nation, while engaged in the lawful discharge of 
their duties. 

As we hâve before seen, neither constitution nor statutes can, or do, 
anticipate and point out, specifically, every possible right or duty to be 
covered and secured. They must, necessarily, be gênerai. In the pas- 
sage already cited from Tennessee v. Davis, the suprême court, in speak- 
ing of certain officers, says: 

"It has never been douhted, that ail who are employed in them are pro- 
tected while in the Une of their duty; and yet this proteotion is not expressed 
in any act of congress. It is inoidental to, and is implied in, the seoeral 
aots by which those institutions are created; and is secured to the indiyidu- 
als employed in them by the judicial power alone; that is, the judicial power 
is tlie instrument employed by the government in administering this seuurity." 
100 U. s. 265. 

And in U. S. v. Macdaniel, 7 Pet. 14, similar views were expressed. 
Said the court: 

"A practical knowledge of the action of any one of the great departments 
of the government must convince every person that the liead of adepartment, 
in the distribution of its duties and responsibilities, is often compelled to ex- 
ercise his discrétion. He is limited in the exercise of his powers by law; but 
it does not folio w that he must show a statutory provision for everything he 
does. No government could be administered on suofi principles. * * * 
There are nutnbetiess things which must be done, that can neither he antioi- 
pated nor deflned, and which are essential to the proper action of the gov- 
ernment," 

Thèse observations are especially, and forcibly applicable to the terse 
but very comprehensive provisions of the constitution, and of the sev- 
eral statutes cited, as to the powers and duties of the président, the at- 
torney gênerai, and marshals. 

The act of the attorney gênerai, in directing the United States marshal 
to protect the life of Mr. Justice Field against the assaults of the de- 
ceased, and his wife, is, in légal contemplation, the act of the président. 
The président speakg, and acts, through the heads of the several execu- 
tive departments in relation to subjects, which appertain to their respect- 
ive duties. They are but the . subordinates of the président, wielding 
his power. Wikox v. Jackson, 13 Pet. 513; U. S. v. Cutter, 2 Curt. 617. 
In the former case, relating to a réservation of land by the secretary of 
war, the court said: 

"Xow althovigh the immédiate agent in reqniring this réservation was the 
secretary of war, yet we l'eel Justifled in presumiug that it was done by the 
appi'obation and direction of the président. The président speaks and acts 
through the heads of the several departments in relation to subjects whicli 
appeitain to their respective duties." 

See, also, 7 Op. Attv. G-en. 480, 481; Id. 453-479; Confiscation Cases, 
20 Wall. 108, 109; U. S. v. Eliason, 16 Pet. 291. 
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By section 788, Rev. St., and the several provisions of the statutes of 
California herein cited, the United States marshàl is made a peace-offi- 
cer, and, as such, he is authorized to préserve the peace, so far as a 
breach of the peace affects the authority of the United States, and ob- 
structs the opérations of the government, and its varions departments. 
The courts must, from the nature of things, be enabled fully to perform 
a,ll their functions, imposed upon them by the constitution, and laws, 
without hindrance, or obstruction, and they must hâve the inhérent 
power to protect themselves by, and through, their executive officers, 
under the direction, and supervision of the attorney gênerai, and the 
président, against obstruction, and hindrance in the performance of their 
judicial duties. An assault upon a judge in court, or a judge, eut of 
court, while in the performance of his duty, induced by his judicial ac- 
tion, and intended, or calculated to obstruct him. in, or deter him from, a free 
and full diecharge of his duty, is a breach of the national peace affecting the 
sovereignty of the nation, and tending to obstmct and impair the opérations and 
efficiency ofone of the most important departments of the government. As such, 
it is the duty of the United States marshal, under the police powers of 
the nation, so conferred upon him, by the statutes cited, and as a na- 
tional peace-officer, to prevent such breach of the peace. Under the state 
laws deputy-sheriffs, when occasion requires, constables, and police-offi- 
cers of cities, are assigned to certain districts, to watch over the safety 
of the citizens, and to guard, and protect their persons and property from 
assault, destruction or injury, m short to prevent the commission of crimes, 
etc. Thèse officers, in cities, are found everywhere, night and day, 
guarding the citizen and his property from injur}'. So the attorney gên- 
erai, under the provisions of the statute cited, and the président under 
the provisions of the constitution, requiring him to see, that the laws 
are faithfully executed, are authorized, and empowered, to direct the 
assignment by the marshal, of any deputy to perform any spécial national 
police duty, within his jurisdiction, arising ont of the statutes, whether 
by express provision, or necessary implication, and under any power, 
necessarily, inhérent in the président, and government, in order to give 
full eflfect and efficiency to the government, or any of its departments. 
It bas never, so far as we are advised, been doubted, that a marshal, or 
deputy-marshal is authorized to protect a judge, and préserve order, in 
open court, even by the use of force, without any spécial order, or com- 
lîiand, as a part of the duties necessarily inhérent in his ofRce; yet, as 
we hâve already seen, there is no more spécifie statutory autliority for so 
preserving order, and protecting the judge, in court, than for perfomi- 
ing the sameduty, under proper conditions, for a judge engaged in per- 
forming his duties, of whatever nature out of court. 

It is argued by one of the counsel on behalf of the state, that thèse 
matters pertain, exclusively, to the peace of the state, and that the state 
bas, not only , power to préserve the public 2)eace, but, that it is amply ca- 
pable of performing this service ; that it is its duty to do it ; that the 
threats of the deceased were matters of public notoriety ; and, that, by 
calling the powers of the state into action, Justice Field's life might hâve 
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been protected by the state, and there would hâve been no necessity, 
whatever, for what is called on the part of the state, the illégal action of 
the United States marsbal. It raay be conceded, and itis undoubtedly 
true, that it was an imperative duty of the state to préserve the public 
peace, and to amply protect the life of Mr. Justice Field, butit did not 
do it. Where would Mr. Justice Field hâve been to-day, had he relied, 
solely, upon the state to perform her conceded iniperative duty? Not 
having performed that obligation, while on his journey in discharge of 
his judicial duties, does a complaint now corne with a good grâce from 
the state, against the United States for performing it fpr her, as well as 
for the national government, by protecting one of their most distinguished 
judicial functionaries, tbrough one qf their own office^-s, in the only man- 
ner iq which it could hâve been, effectively, performed? 

In the présent case, and on this officiai journey, there was a necessity 
for the kind of protection afforded Mr. Justice Field, for no other kind 
would hâve been adéquate. The occasion required. a préventive remedy. 
The use of the state police force, would hâve been impracticable, as the 
powers of the sherifF would hâve end ed at the bordersof his county, and 
of other township, and city peace-pfficers, at the boundaries of their re- 
spective townships, and cities. Only a United States marshal, or his 
deputy, could exercise thèse officiai functions throughout the United 
States judicial district, and as we hâve seen, the powers exercised concern 
matters atfecting the peace of the national government, and if the na- 
tional government has no authority to act in the premises, it, certainly, 
ought to hâve such power. The only remedy suggested, on the part 
of the state, was, to arrest the deceased, and hold him to bail to keep 
the peace under section 706, of the Pénal Code, the highest limit of the 
amount of bail being $5,000. But, although the threats are conceded 
to hâve been publicly known, in the state, no state officer took any 
means to provide this flimsy safeguard. 

Perhaps counsel intended to intimate that it was not the duty of the 
state, but of Mr. Justice Field, himself, to set in motion proceedings un- 
der the law furnished by the state, to put the décèdent under bonds to 
keep the peace. Has it corne to this, then, that a justice of the suprême 
court of the United States, when in obédience to the behests of the law, 
he cornes to California to perform his judicial duties, must submit to the 
humiliation of immediately, upon his arrivai, stealingaway to some jus- 
tice of the peace, and instituting proceedings to bind over to keep the 
peace, vindictiye, and dangerous litigants who hâve threatened his life? 
But what security to Mr. Justice Field, would a bond of $5,000 afford 
against resolute, violent and desperate parties, for whom the penalties 
for murder hâve no deterring power? The United States marshal, the 
United States attorney for the district of California, the attorney gênerai 
-of the United States at Washington, and the mass of the people of Cali- 
fornia thought that the exigencies of the occasion required something 
more, and the resuit fully justified their view of the matter. Although 
no adéquate means of protection were afforded by the state on his late 
-officiai journey, and Mr. Justice Field would, in aU j)robability, not now 
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be among the living, had not the petitioner, by the wise forethought of 
the attorney gênerai, been detailed to protect his life, yet the fact of the 
failure of the state to perform its duty, does not afford any reason for 
taking the petitioner out of the custody of the state, uriless, in commit- 
ting the homicide, he was engaged ia the performance of "an act done 
* * * in pursuance of a law of the United States," and the killing 
was justifiable. The failure to perform its duty would not, alone, oust 
the jurisdiction of the state, if it be exclusive. But since the possible 
remedy mentioned under the state law was alluded to by counsel, as 
ample, we refer to it, as illustrating the necessity for a speedy amend- 
ment of the laws of the United States, if they are now so defective, as to 
afïbrd no protection to the United States judges, in the performance of 
their high functions. It is apparent to us, if he is not now so protected, 
that the distinguished justice allotted to the Ninth circuit, aud also his 
associâtes, should bave thrown over them the protecting œgis of the 
laws of that government, which he bas so long, faithfully, and efli- 
ciently served. 

After mature considération, we bave reached the conclusion, that the 
homicide in question, was committed by petitioner, while acting in the 
discharge of a duty imposed upon him by the constitution, and lawa 
of the United States, within the meaning of the provisions of section 753 
of the Revised Statutes. 

It only remains to inquire, secondly, was the homicide uecessary, or 
was it reasonably apparent to the mind of the petitioner, at the time 
and under the circumstances, then existing, that the killing was neces- 
sary, in order to a full and complète discharge of such duty? The an- 
swer to this proposition is, really, included in the answer to the last, 
but we désire to make some observations bearing, especially, upon it. 
The attorney gênerai and counsel for the state declined to discuss the 
question, as to whether the homicide was justifiable, because, in their 
view, this is a question solely for the state court, the case, as claimed 
by them, not being within the provisions of section 753 of the Revised 
Statutes, and, therefore, not within the jurisdiction of this court. Hold- 
ing, as we do, that the case falls within those provisions, so far as the peti- 
tioner was authorized to act, by the constitution and laws of the United 
States, it becomes necessary to détermine whether the homicide was justifi- 
able. For, if it was malicious, wanton, or reckless, without any reasonable 
apparent necessity, in order to fully and properly perform his duty of 
protecting Justice Field, then, itwas an act performed beyond, and out- 
side his duty, and he is ameiiable to the state courts. The facts set 
forth in the pétition, and in the traverse to the return of the sheriff, 
are fully, and, satisfactorily, proved by the testimony, and, whether we 
détermine the case upon demurrer to the traverse, or upon the whole 
case, as presented in the record, and évidence, the resuit must be the 
same. Were the question of justification to be determined by the laws 
of the state of California, or in the state court, there could be no ground 
for doubt. Says the Pénal Code: " Homicide is also justifiable when- 
committed by any person when resisting any attempt to murder any per- 
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son, * * * or to do some great bodily injury upon any person." Sec- 
tion 197, Pen. Code. But we shall consider the question without référ- 
ence to the statute of CaJifornia. 

It is unnecessary to repeat the faets in full. When the deceased left his 
seat, some 30 feet distant, walked, stealthily, down the passage in the rear 
of Justice Field, and dealt the unsuspectingjurist two preliminaryblows, 
doubtless, by way of reminding him that the timefor vengeance had at last 
come, Justice Field was, already, at the traditional "wall" of the law. 
He was sitting quietly at a table, back to the assailant, eating his break- 
fast, the side oj^posite being occupied by other passengers, some of whom 
were women, similarly engaged. When, in a dazed condition, he awoke 
to the reality of the situation, and saw the stalwart forni of the deceased, 
with arm drawn back for a final mortal blow, there was no time to get 
under, or over, the table, had the law, under any circumstances, re- 
quired such an actfor his justification. Neagle could not seek a "wall" 
to justify his acts, without abandoning his charge to certain death. 
When, therefore, he sprang to his feet and cried, "Stop! Stop! I am 
an officer," and saw the powerful arm of the deceased drawn back for 
the final deadly stroke, instantly, change its direction to his left breast, 
apparently, seeking his favorite weapou, the knife; andat the sametime 
heard thehalf-suppressed, disappointed, growl of récognition of the man, 
who, with the aid of half a dozen others, had finally succeeded in dis- 
arming him of his knife, at the court-room, a year before, the suprême 
moment had come; or, atleast, withabundant reason, Neagle thoughtso, 
and tired the fatal shot. The testimony ail concurs in showing this to 
be the state of facts, and the almost universal consenms of public opin- 
ion of the United States, seems to justify the act. On that occasion, a 
second, or two seconds, signified, at least, two valuable lives, and a rea- 
sonable degree of prudence would justify a shot one, or two, seconds too 
Boon, rather than a fraction of a second too late. Upon our minds the 
évidence leaves no doubt, whatever, that the homicide was fullyjusti- 
fied by the circumstances. 

We bave seen in an eastern law journal, but with its disapproval, 
some adverse eriticism upon the action of the petitioner, attributed to a 
quarter, ordinarily, entitled to great considération, and respect. But it 
is not for scholarly gentlemen of humane and peaceful instincts — genlle- 
nien, who, in ail probability, never in their lives, saw a desperate man 
of stalwart frame and great strength in murderous action — it is not for 
them sitting securely in their libraries, 3,000 miles away, looking back- 
ward over the scène, to détermine the exact point of time, when a man 
in Neagle's situation should fire at his assailant, in order to be justified 
by the law. It is not for them to say that the proper time had not yet 
come. To such, the proper time would never come. Neagle on the 
scène of action, facing the party making a murderous assault, knowing, 
by Personal expérience, his physical powers, and his desperate charac- 
ter: and by gênerai réputation, his life-long habit of carrying arms; his 
readiness to use them, and his angry, murderous threats; and seeing his 
demoniac looks, his stealthy assault upon Justice Field, from behind, 
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and, remenibering the sacred trust committed to his charge, — Ngagle, 
in thèse trying circumstances, was the party to détermine, when the su- 
prême moment for action had come; and if he, honestly, acted, with 
reasonable judgmerit, and discrétion, the law justifies him, even if he 
erred. But who will hâve the courage to stand up in the présence of the 
facts developed by the testimony in this case, and say that he fired the 
smallest fraction of a second too soon? In our judgment he acted, under 
the trying circumstances surrounding him, in good faith, and with con- 
summate courage, judgment, and discrétion. The homicide was, in our 
opinion, clearly justifiable in law, and in the forum of Sound, practical 
common sense,-^commendable. This being so, and theact having been 
"done * * * in pursuance of a law of the United States," as we 
hâve already seen, it cannot be an offense against, and the petitioner is 
not amenable to, the laws of the state. Let him be discharged. 



Mississippi Mills v. Cohn et al. 

WooD et al. V. Same. 

(Circuit Court, W. D. Louisiana. July Term, 1889.) 

1. Courts— Fedebal JuRisDroTiON— Suits by Assignées. 

Complainants, as the assignées of a judgment obtained in the state court 
by a citizen of the same state as the défendant in the judgment, sue in equity 
proceeding, by way of a oreditors' bill, to enforce said judgment against the 
insolvent debtor's property. Held, that the assigner could not hâve sued in 
original proceedings in this court, and that his assignées cannot do so, under 
the act of 1888. 

3. Creditors' Bill — Adéquate Remedy at Law. 

The allégations in the bill, and the évidence administered by complainants, 
show that the property which they seek to hold liable for their claims, other 
than that of the judgment mentioned, is the property, in law and in fact, of 
Cohn, their insolvent debtor; that title was taken in Mrs. Steinhardt's name 
for a fraudulent purpose, and Cohn's monej' paid for the property in question. 
Held that, if their allégations are true, they hâve an adéquate remedy at law 
in an exécution against the property, treating the sales to Mrs. Steinhardt as 
mère simulations; that no purpose is disclosed in the bill or évidence of com- 
plainants to présent a cause for a revocatory action; that the pending suit is 
one in déclaration of simulation, which involves title as between Cohn and 
Mrs. Steinhardt to the property sought to be subjected to Cohn's debts, and 
cannot be heard in equity. 

{Syllabus by the Court.) 

In Equity. 

W. 0. Wyly and John T. Ludeling, for complainants. 

C. J. Boatner and A. H. Léonard, for défendants. 

BoARMAN, J. Thèse suits were Consolidated for final hearing. Com- 
plainants are citizens, one of Mississippi, the other of Missouri. They 
are judgment creditors of S. Cohn, and are seeking in equity proceed- 
v.39F.no.l5— 55 
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ings, by way of a creditors' bill, to subject certain property which they 
allège belongs to Cohn, an insolvent, to the payment of his creditors. 
An exception applying to both auits was filed. , Tbe exception dénies 
the jurisdiction of the court, because the cause presented in either of 
thebills cannot be heard in equity; that complainants hâve adéquate 
remedy at law. This exception was overruled, at a previous term, with 
the understanding suggested by the court, in conséquence of the ambi- 
guities in the lauguage of the bills, that the exception would be consid- 
ered again when the causes came on for final hearing. At a later time, 
in the suit of Wood & Lee, an exception, applying only to that case, 
was filed by défendants, and assigned, by consent, to be disposed of in 
hearing the bill. In that exception is denied the jurisdiction of the 
court, whether in equity or at law, to hear or try that part of the bill 
which seeks to enforce the judgment assigned to complainant by New- 
man, a citizen of Louisiana. In this déniai of jurisdiction, it is con- 
tended that the assignor could not bave sued originally in this court to 
enforce his judgment, and for that reason his assignées cannot maintain 
this suit. The bill of Wood & Lee, in addition to their claim against 
Cohn for merchandise sold to him, shows that they own, hold, and sue 
on a judgment against Cohn, a citizen of Louisiana, for $24,000, which 
was assigned to them by Newman, a citizen of Louisiana. The bill and 
answer clearly submit to this court an issue of law and fact, made up 
between complainants and défendants, as to the legalitj' of the said judg- 
ment, and as to their right, in equity proceedings, under the charges of 
the billjto hâve certain property which they allège tobeCohn's subjected 
to the payment of the Newman judgment. 

It is contended by complainants that the purpose and scope of thèse 
suits is to subject an insolvent debtor's property to the payment of his 
creditors, and the court bas jurisdiction of this suit, originally instituted 
hère, to decree that the insolvent Cohu's property should be subjected 
to the payment of the Newman judgment, assigned, as said judgment 
was, to complainants, as well as to any other judgments against Cohn. 
Under the proviso in the jurisdictional act of 1888, this contention is 
not well founded. The fact that the complainants are endeavoring to 
proceed against an insolvent in a creditors' bill does not enlarge the ju- 
risdiction granted in thé act. If Newman, a citizen of Louisiana, still 
held and owned the judgment, he could not enforce it in this court by 
original proceedings against Cohn, a citizen of thé same state. It may 
be, as is contended for by complainants, if the Mississippi Mills should 
succeed in their purpose to hâve Cohn's property, which is the common 
pledge of his creditors, subjected, by final judgment, to the payment of 
his debts, that the owners of the Newman judgment would hâve ample 
remedy, in equity, to secure substantial récognition and enforcement of 
the judgment, against Cohn's property. But whatever may be the ulti- 
mate remedy of complainants as to this Newman judgment against Cohn, 
as baneficiaries in the efFect of a decree subjecting and holding the insolv- 
ent Cohn's property for the payment of his creditors, it appears that 
complainants, the assignées of said judgment, are limited to such pro- 
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ceedîngs as tbç assigner, Newman, could hâve begun or maintained in 
this court; and for this reason Wood & Lee's suit, as it relatés to the 
Newman judgment, should'bedismissed. The other charges therein will 
be disposed of in passing upon the exception in Mississippi Mills case. In 
that case, as well as in the bill of Wood & Lee, it is alleged, that a certain 
judgment, and certain sales, transfers, etc., of property, had by défend- 
ants in^er sese were fraudulent simulations. Quoting from the bill and 
brief of counsel for complainants, it appears that the adjudications of 
the brick store and lots to Mrs. Steinhardt was a mère sham, to give an 
apparent title to Mrs. Steinhardt, while the said Simon Cohn continues 
to be the real owner; "* * * that Mrs. Steinhardt never paid a dol- 
lar for said property, and that her pretended ownership is a simulation 
and fraud to shelter it from his creditors; * * * that ail the sales 
to Mrs. Steinhardt were, in reality, purchased by Simon Cohn, arid the 
price of each and every sale was paid with money of Cohn's, and said 
property should be declared Cohn's, and subjected to the payment of 
the judgmentsagainst him; * * * that the effect of said simulated 
and fraudulent acts has been to injure complainants, and to preventex- 
ecutionof their said judgment against the property of S. Cohn; * * * 
that ail property standing in Mrs. Steinhardt's name, and ail business 
carried on by Cohn under her name, is in fact Cohn's property." 

The allégations recited, show unmistakably that the property in ques- 
tion, though held in the name of Mrs. Steinhardt, is, in law and fact, 
the property. of Cohn. They show, substantially, that the transfers and 
transactions by which the property was taken and held in the name of 
Mrs. Steinhardt were caused, had, and entered into between and by the 
défendants for the purpose of fraudulently screening it from Cohn's cred- 
itors; that it was net intended by any of the défendants that the owner- 
ship of the property should be vested in any one but Cohn, the notori- 
ously insolvent debtor. Complainants conclude their allégations with 
the prayer that said sales, transfers, etc., be declared fraudulent simula- 
tions. They pray, further, that said property be declared to be the 
property of Cohn, and that it, in thèse proceodings, be subjected to the 
payment of his debts. 

It will be observed that the bills in no way affect the vendors of Mrs. 
Steinhardt. So far as they are concerned, her title to the property con- 
veyed by them is complète, and she is the real owner thereof. What ef- 
fect this fact would hâve in a revocatory action, brought in equity, need 
not now be diseussed. The argument of complainants, in illustrating 
their allégations, and the évidence administered by them to show the 
nature and history of the sales, etc., to Mrs. Steinhardt, treat and cori- 
sider Mrs. Steinhardt, not as the real owner of the property which is 
subject, in equity and law, to their claims or judgments, but they treat 
and consider her as a person interposed fraudulently by Cohn between 
himself and the several vendors who sold to Mrs. Steinhardt for the pur- 
pose of holding Cohn's property in her name, so that it cannot be 
reached by his creditors. While treating and considering her as just 
stated, they never for a moment ccase to urge that the property is, in 
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their belief, în )aw and in fact owned by Cohn. In illuStrating their 
opinion, belief, ànd contention, they say that Mrs. Steinhàrdt knew of 
Côhn's fraudulent purposes; that the money paidlier vendors was Cohn's 
money, and she never intended or expectéd to bé or become tlie owner 
of the property by reason of such sales to her; that the property became 
at once the property of Cohn, and is now subject to his debtors' rights 
therein. The allégations, though not free from anlbiguities, show Ihat 
the Mississippi Mills suit and the Wood & Lee suit, so far as we are now 
considering the latter, do not présent a suit in equity proceedings for the 
purpose of revoking or sètting aside a real thing to a fraudulent sale, as 
to certain creditors of Cohn, and to subject the property therein sold to 
the payment of the insolvent's debts. Such a cause would be known in 
our State law as a revocatory action. On the contrary, the bills show 
that thèse allégations show cause for an action in déclaration of simula- 
tion. If it be true that Cohn, notwithstanding thesaid purchases, trans- 
fers, etc., were ostensibly made by Mrs. Steinhardt, and the title of rec- 
ord is in her name, is the real owner of the property now sought to be 
subjected to the payment of Cohn's debts, the complainants bave a well- 
known and adéquate remedy at law to niake the property liable for their 
claims. 

The issues made up by the pleadings and évidence involve, funda- 
mentally, the title to, or the real ownership of, the property in question. 
The complainants charge that Cohn, in fact and law, is the owner thereof. 
The défendants deny his ownership, and contend that the sales were real 
sales to Mrs. Steinhardt. Such issues are not determinable in this court, 
in equity proceedings. The complainants' bill is ambiguous in its lan- 
guage, but the évidence admitted from them shows no purpose on their 
part to avail themselves of the équitable remedy to cause or bave a real 
sale set aside, and bave the property therein administered and sold in 
equity proceedings, for the benefit of an insolvent debtor's creditors; be- 
cause, or for the reason, or on the ground, that such property is held, 
claimed, or owned by the real vendee thereof in such a way, and under 
such circumstances, as, in equity, should subject it to the payment of 
claims against Cohn. In the view and purpose of complainant's charges, 
Cohn now owns the property, and they bave not presented, or sought to 
présent, such an action as should be heard in equity, and it is ordered 
that their suit be dismissed. 
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■' In re Shanee. 

(Circuit Court, W. B. Virginia. August 30, 1889.) 

1. VinotMA Coupons— Fines. 

Virginia coupons, which by law are receivaWe in payment of ail debts, fines, 
dues, and demands of the atàte, mustbe recelved in payment of afineimposed 
by a criminal court of the state. 
3. Habbas Corpus — Jubisdiction. 

The fédéral courts hâve no jurisdiction to grant a habeas corpus upon péti- 
tion alleging that the prisoner is held under the capias of a state court issued 
upon a judgment that has been vacated. 

Pétition for Writ of Habeas Corpus. 

W. W. Larkin, for petitioner. 

Rvfus A. Ayers, Atty. Gen., for respondent. 

BoKD, J. The petitioner states in his pétition that he is a citizen of 
Virginia, residing in the eity of Lynchburg, and that he is illegally held 
in a jail of that eity by Mat J. Day, the sergeant and jailer of that place; 
that he is so held on a capias, issued by the judge of the corporation 
court of said eity, demanding payment of a fine of $200, and $45.50 
costs, imposed upon him by that court for a common assault, of which 
he stands convicted therein. 

The pétition allèges that Shaner has again and again tendered genuine 
coupons eut from the bonds of the state of Virginia, which coupons are 
receivable by law for payment of ail debts, fines, dues, and demands of 
the state; and that his custodian has refused to receive them, as by law 
he ought, in payment thereof, which conduct on the part of the sergeant 
impairs the obligation of the contract heretofore made by the state with 
the holders of such tax-receivable coupons, and is in violation of the 
constitution of the United States. The return to the writ made by the 
sergeant admits the facts to be as stated, except that it does not admit 
or deny the genuineness of the coupons tendered. Prima fade the obli- 
gations of the state are genuine, and unless proof is ofFered to the con- 
trary they will be held to be so. This case represents no new feature. The 
court of appeals bf Virginia having decided that a fine imposed by a crim- 
inal court of the state is a debt or demand due the state, a tender of cou- 
pons made by law receivable for such fine must be received in payment 
thereof. We bave again and again so decided, and would be glad to 
know that such décision is accepted as a determined fact in future cases 
without the necessity of repeating it monthly at the expense of the state. 
From the fines imposed and the capias issued on the judgment set forth 
in his pétition, the petitioner must be discharged, upon his leaving with 
the sergeant the coupons tendered. 

But the sergeant sets out in his return that he holds the prisoner upon 
two other writs of capias issued by the county court of Campbell county, 
and asks that the prisoner may be continued in jail on thèse for the fine 
imposed by said court, he having tendered no coupons in payment 
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thereof. The petitioner allèges that in thèse two cases last mentioned he 
has filed supersedeas bonds which vaeate those judgments until another 
hearing can be had, and that the judge of Campbell county court has ap- 
proved his supersedeas bonds. Whether or not a swpersedeas bond is a 
substitute for a bail-bond when a motion for a new trial is pending or 
has been granted, or what effect it has under the criminal procédure in 
Virginia, is not a fédéral question. Writs oî habeas corpus in the féd- 
éral courts extend to ho case except where a prisoner is in custody under 
or by authority of the United States, or in violation of its constitution or 
some ]aw made in pursuance thereof; ' Shaner is to be discharged upon 
his pétition hère from the Custody of thé sergeaht under the capias by 
which he is held, because the state of Virginia contracted with him that 
she would receive such coupon in payment of her demands. Not to do 
so is to impair the obligation of her contract, which by the constitution 
of the United States, to which she submitted as paramountlaw when she 
entered the Union, it is fbrbidden her to do. 

The other question bas nothing in it of a fédéral character, and if the 
pétition had included the writs of cœpms from Campbell county, which ■ 
it does not, a,nd those alone, we should hâve had no jurisdiction in the 
matter. The prisoner is discharged from custody under the writs of 
capias for fines where he bas tendered coupons in payment, and the ser- 
geant will hold him, so far as this jurisdiction is concerned, under the 
writs he holds from the court of Campbell county. And the costs are 
upon the défendant. 



Skinner V. VuLCAN Ieon-Woeks. 

{Circuit Court, E. D. Illinois. July 32, 1889.) 

Patents fob Inventions — Infrinoement — Accotjnting. 

Where a decree has been rendered in a suit for infringement of letters pat- 
ent, awarding an injunction and an accounting, on a référence to a master to 
compute the damages, the question of the validity of the claims of complain- 
ant's patent alleged to hâve been infringed cannot be considered. 

In Equity. Bill for injunction. 
Coburn & Thacher, for complainant. 
Offield & Towle, for défendant. 

Blodgett, J., (orally.) This is a bill for an injunction and account- 
ing by reason of the alleged infringement of letters patent No. 185,458, 
granted to complainant in December, 1876, for a "steam pile-driver," 
and. patent No. 273,904, on the same subject, granted to the complain- 
ant on the 13th of March, 1883. The case was heard on pleadings and 
proofs, and a decree rendered, awarding to the complainant an injunc- 
tion and an accounting. The case went to a master for an accounting. 
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and the master has filed his report, finding that the damages sustained 
by the infringement of the patent amount to |2,883.31 in the aggre- 
gate. 

There is no contest over the damages as to seven of thèse machines, 
it being eonceded that the royalty which the défendant had been pay- 
ing upon macliines under a license to use thèse two patents is a fair 
compensation for the damages sustained by the construction of thèse 
seven machines, and, therefore, as to $1,183 of the damages reported there 
is no contest. But the controversy in the case is over thirteen machines 
made after the expiration of the license to use thèse patents, and which 
the défendant constructed under a patent which had been granted to an- 
otherpatenteee for a pile-driver. The master has found that thèse thirteen 
machines infringe one claim of each of the complainant's patents, and 
I, after an examination of the proof submitted, concur with the conclu- 
sions of the master in that regard. An elaborate brief is flled by the 
défendant in which the validity of thèse clainis is called in question, 
but that question I do not consider as open upon the considération of 
damages, and, if it were, I see no reason for changing the ruling made 
at the hearing of the case. The master's report is confirmée!, and the 
full amount of damages awarded, $2,833.31, and the costs in the case. 



The Mascotte. 

Shaw V. The Mascotte. 

(District Court, 8. D. Florida. June 36, 1889.) 

1. Pilotage— Halp Pilotage— Spbaking Vessel. 

It is the duty of a pilot, in speaking a vessel for pilotage, to use such sig- 
nais as are ordinarily in use to dénote the présence of a pilot and the offer 
of services, in order to inform the master of his character, and give him an 
opportunity to accept or re.ject them. Such signais should be made seasona- 
bly, so that tlie offlcers of the vessel may see them. In the absence of such 
signais, the burden is upon the pilot to show that his bail and offer were beard 
and understood. 

2. Samb. 

Where the pilot left his pilot-boat anchored two and a half miles from the 
channel, and came with a small boat, sbowing no light, until within from 
one to three hundred feet of the steamer, and no flash-light until the steamer 
had passed and left him abaft the beam, so that such flash was not seen by 
any of the officers of the steamer, nor the pilot's bail heard by those on the 
steamer, held, there was no such spealiing as would entitle hiin to pilotage. 
{Sj/llabus by the Court.) 

In Admiralty. Libel for half pilotage for not accepting services of 
a pilot. 

L. W. Betkd, for libelant. 

G. Bowne Patterson, for respondent. 
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Locke, J. This is the third suit for half pilotage against this vessel, 
tbe Mascotte, wherein the same principles and questions are involved'. 
In the first two cases no opinions were fîled, but the conclusions of law 
and fact briefly stated from the bench, and are merely referred to hère 
to show the opinions upon the difi'erent state of facts found in the three 
cases. The act of Florida of February 2,7, 1872, provides that ail steamers 
or vessels entering or leaving any port of this state shall pay to the pilot 
who shall first speak said steamer or vessel the regularly established 
rates of pilotage, but that ail vessels carrying the regular United States 
mails shall pay half pilotage only. The Mascotte earried the regular 
mail, and would therefore pay no more when eraploying a pilot than 
when spoken and not accepting bis services. The question in thèse sev- 
eral cases is what constitutes "a speaking" of a vessel, within the con- 
templation of the law, and was this vessel spoken on the several occa- 
sions? 

The relations existing between the masters of vessels and pilots under 
the so-called " Compulsory Pilotage Laws" are peculiar. It bas been 
frequently held that although not, strictly speaking, a penalty for not ern- 
ploying a pilot, it is a gratuity, with no direct benefit rendered or service 
demanded, and therefore requires a strict construction as against the 
pilot. The pilot's and master's duty are reciprocal, — the pilot to be there 
and offer bis services, and the vessel to pay whether bis services are ac- 
cepted or not. But, in order to justly demand of the master of a vessel 
a compensation for being on hand and offering bis services, the pilot 
should offer them in a way which would not only be an offer on his part, 
but which must be so made as to be understood as such by the master. 
The simple term "speaking," without further construction or explana- 
tion, cannot be accepted as expressing the will, intention, or design of 
tbe législature. The pilot might speak a vessel, and ask any numbcr 
of questions. What port she is from? what was her cargo? or, how 
long they had been on the voyage? any of which would be a speaking, 
but no one would for a moment consider that this was such a speaking 
as is contemplated or required. The statutes of différent states use dif- 
férent language in providing for the speaking of a vessel by a pilot. In 
New York, the term "offering his services" or "tendering his services" 
is used. In Pennsylvania, be "shall offer himself." The vessels going 
up the Delaware river must pay half pilotage for "refusing or neglecting" 
to take a pilot. In North Carolina the vessel "pa}'s pilotage for refus- 
ing to take a pilot;" and in Louisiana, for "refusing to take a pilot when 
one offers." But there can be no question but what the législatures of 
ail states had one idea in common, and meant a plain and distinct offer 
by the pilot of bis services, so made that the master of the vessel could 
hâve it within his power to employ or refuse him. Anything less than 
that would lead to an injustice and hardship that no court could sustain 
without the most positive enactment. 

I hâve been referred to one case in which the construction of the term 
"speaking" has been attempted, but which bas left tbe question in but 
little better condition, if any, than before. , The UUock, 19 Fed. Rep. 207. 
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In that case the pilot commissioners declared that the speaking of a ves- 
sel or the offer of a pilot 's services on the bar should be construed to 
niean either the usual form of haiHng, or the usual code of signais, with- 
out declaring what the usual code of signais was understood to be; but 
the commissioner, in testifying, stated that he understood the ofi'er to be 
customarily made in the day-time by^ " putting her head down towards 
the ship, and showing a blue flag," and "at night by burning a fiare." 
That case was determined upon the fact that the pilot-boat was beyond 
the distance which had been determined by the commissioners, so that 
the question as to the usual code of signais was not involved; and what 
the learned judge would hâve held necessary under other circumstances 
is uncertain. But it is stated in the opinion that the usual signais by 
which an offer of pilot service is made in the da^'-time is a flag at the 
mast-head, in this country the modification of the covmtry's flag known 
as the "jack," and that "the burning of flare-ups or a flashing light, over 
the side of the beat at short intervais, is also the customary melhod of 
making an offer of pilot services at night," but whether an ofl'er, where 
thèse customary methods are disregarded, would be considered sufficient, 
is uncertain. Thèse ordinary customs and rules or régulations, whether 
established by use for an indefinite period of time or direct législation, 
show plainly that one thing bas been aimed at, — the distinguishing of 
pilot-boats as a class from any other class of vessels. In most ports of 
importance they are licensed, numbered, and their numbers painted on 
their sails. They hâve their distinguishing flag, the jack, by day, and 
their distinguishing light, the flash, unlike any other class of vessels, by 
night. Thèse are the ordinary distinguishing marks for which every 
master looks when desiring one. 

The "speaking" it could never bave been intended should be left to the 
uncertainties of the hurnan voice. Nor could every master be presuined 
to stop and pay attention to the bail of every small boat in entering a port, 
to àscertain if it is a pilot oftering bis services, unless there is some dis- 
cinguishing signal. It is true, as was remarked by the learned judge in 
Tlie Alcalde, 30 Ped. Rep. 133, that "it mattered not to the master to whom 
the pilot offered his services on the pilot-ground how he got there. He 
may hâve trusted to a canoë, or even swam out. If he is on the ground, 
and ready and capable of tâking charge of the vessel, that is ail the master 
can require." But the master is entitled to the full knowledge and infor- 
mation that it was a pilot speaking for pilotage, and where the question 
is whether there had been a sufficient speaking and offer of services, 
when the testimony shows the bail was not heard on board, I am satis- 
fied that the visible surroundings of the pilot should hâve much weight 
in determining it. And one speaking from a regular pilot-boat, with a 
jack flying by day at a mast-head, and flash-light at night, would be 
recognized, when the canoeist or swimmer would be disregarded. 

Where the pilot uses ail the usually accepted and ordinary means of 
conveying information of his character, the burden of proof is on the 
master who claims that the speaking, hailing, or offering was not suffi- 
cient to give him the necessary knowledge; but where ail the ordinary 
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and generally accepted meatis are neglected, or, as it appears in thîs case, 
an attempt made to conceal the character of the pilot, until speakiug 
alone might betray it, the burden is upon the pilot to show satisfactoriiy 
that the niaster understood him, and had an opportunity to accept or 
reject his services. 

j In the ifirst case mentioned {Acosta v. The Mascotte) it appears that the 
pilot-boat wàs anchored in or near the channel, at night, without any 
light, but that the pilot went otf on a small boat, and, as the steamer 
came by, hailed it. The master said that he saw a vessel anchored 
there without any light, and so reported to the ofïicers of the customs, 
upon arriving in port, but that he had no knowledge that it viras a pilot- 
boat; that he saw a small boat, but heard no bail, nor did the officer 
on the bridge, the lookout, or the quarterniaster know of the steamer's 
having been spoken by a, pilot. The small boat had a plain white light, 
which it showed a short time before the steamer passed. 

In the second case, (Shaw v. The Mascotte,) the pilot-boat lay in back 
of Sand Key, with an anchor light up, but showiiig no otber light, and 
when the Mascotte was seen coming the pilot went off in a small boat, 
some over a mile, to speak her. This small boat was seen in the chan- 
nel, and, just as the steamer approached, showed a lantern. The pilot 
says he put his bat over it occasionally to raake it a flash-light, and 
hailed the steamer as she passed; but ail of the witnesses, officers and 
men, on the deck of the steamer, testify that they heard no bail, nor 
anything that could be understood, and that they had no knowledge 
that it was a pilot. In thèse cases, I considered that there had been a 
willfulconceiilmentof thecharacter of the pilot-boat, and that the évidence 
was not enough to show the bringing home to the master the knowledge 
of the offer of his services sufficiently to compel the payment of the com- 
pulsory pilotage, and therefbre dismissed the libels. 

In this case a new question of fact arises. The pilot-boat was an- 
«hored back of the Eastern dry-rocks, two and a half miles from the 
■channel where the steamer was expected, and a dingy-boat, with a pi- 
lot and two men, sent put from Sand Key light, a light-house station 
^about half way between where the pilot-boat was lying and the channel 
where the steamer was expected. The pilot says he had a bright white 
light, — a lantern, — which he showed ail the time, and a flash-light, 
which he showed just as he came to the steamer. He says the white 
light was a lanterfl which he held in his hand so it could be seen ail 
around; that the flash was a regular flash-light; that he displayed it 
once, dipping it down two or three seconds, so as to make it show 
plainer; that the steamer was passing when he last displayed it. He 
says he waa.about 100 feet off the^teamer's port bow when he first 
showed the 1 flash-light. Weltus, pne of the pilot's crew, with him in 
the boat, says they went off in the boat, and stopped until the steamer 
came up abreast of them. ; Then they spoke her- The captain held the 
lantern up in his hand. The flash-light was used once, — dipped once 
and shown twice. He saya, they were 100 or more feet away when they 
displayed thèse lights. Williams, another of the ,<jrew, testifies to the 
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same. The master of the Mascotte says, as they were coming to the 
westward of Sand Key, he saw nothing but the three light-houses until 
he saw a dark object in the water; that he thought it might be the 
Western dry-rocks; that he took his glasses and saw it was a row-boat; 
vhat he saw a man take a light from the bottom of the boat and hold it 
up, but he heard nothing; that there was no light shown until the boat 
was abeam of the ship; thàt when hefirst saw the boat it was two points 
forward of the beam, but there was no light there; that he was on the 
bridge, and could hâve heard anything said, but heard nothing; that 
there was no pilot-boat in sight or light seen on any vessel; that ail the 
light he saw was the one the man took up from the bottom of the boat, 
and held up; this was not until the boat was abeam of the ship; that 
there was no flash shown, that he saw. The second officer of the Mas- 
cotte says that he was on the bridge with the captain; that the captain 
saw the boat first; that it was just a little ahead on the port bow; just 
as they got up very nearly abreast of the boat, a little forward of the 
beam, he saw a white light; saw no light before; this was the only light 
he saw; that he was Idoking at it continuously, and, had there been a 
fiâsh-light, he would hâve seen it; that after it went abaft the beam he 
did not turn to look at it; that he looked at it ail the time until it got 
abeam; that he did not know that there was a pilot there. The watch- 
man on the port bow says he saw something black, about 100 or 150 
yards on the port bow; when it got abreast of the beani he saw a bright 
white light; there was no other light; no flash-light; that he looked at it 
continuously iintil it was abaft the beam; then he did not see it any 
more; that he did not hear any bail from the boat. The light-keepier 
at Sand Key says he saw the boat when nearthe Mascotte; that he saw 
the light; a white light first; then a flash-light; then the Mascotte hid 
the lights, and, as she passed, he saw the lights again; that he was 
about one and a quarter or one ahd a half miles distant; that he first 
saw the lantern light, then the flash, before the Mascotte and boat came 
together; that he saw the flash-light again; he cannot say whether once 
or tvvice after the Mascotte passed. 

In this condition of the testimony, what can be accepted as the true 
State of facts? When was the flash-light shown? for, viewed from the 
standpoint of the respondent, this may be considered an important ques- 
tion in the case. According to the testimony of the pilot and crew, it 
was ofF the bow, or wheré it must hâve been seen by the officers of the 
steamer; but they swear positively that there was no flash shown — noth- 
ing but a white lantern light — until the boat had piassed abaft the beam. 
Their business was forward, and not aft, and they naturally paid no at- 
tention to what they had passed, and therefore saw no flash. The testi- 
mony is directly contradictoty in this respect, and where has been the 
mistake, if any? I thought at first that the testimony of the light- 
keeper at Sand Key would détermine the question, but, upon consider- 
ing the course the vessel was stéering, and the direction the light-house 
bore from her, it appears that a light could be seen from the light- 
house in a range forward of the bow of the steamer when abaft her beam, if 
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the light was,,as far frora the steamer as, those.'onthe .steamer testifyj or 
that the steamer would iipt necessarily .shut QUt. the; Ught, until it had 
passed quite a littla distance ;ahead of it. ..go i\im testimony can hâve 
no conclusive weight, and i;he question of the probabilities of error must be 
considered. The testiniony of the officers of the steamer that there was no 
flash shpwn.while the boat was in their sight is so direct and positive, and 
thej so entirdy disinterested , as far as any profit or advantage' could 
come to theixi, and othervvise apparently entitled to the utmost confi- 
dence, that it should require fuUy as positive and djrect testimony on the 
opposite side to overcome the strong presumption of the truth of their 
statements. The pilot says that he spoke the steamer, and received no 
ariswer ; that they heard people talking on deck ;, that he showed the lan- 
tem and the flash-light when they were oiï the port bow. Weltus says 
that they waited until the steamer came up abreast of them, when they 
spoke her, and the captain held the lantern up in bis hand, and showed 
,the flash. , Williams says that they were about 100 feet from Ihe Mascotte 
when they showed the lantern and the fl ash-light. The pilot also stated, be- 
fore any question of the time when the lights were shovn had arisen, that 
when the fla&h was being shown the second time the steamer was passing 
them. If there could be any question of judgment as to the position of 
the boat to the steamer, those on board the steamer could judge more 
accurately than those in the boat. I can come to but one conclusion,— 
that the pilot permitted the steamer to approach as near as he eonsidered 
safe in order to speak her; then displayed thé lantern, and as soon as 
he could displayed the flash-light; but that from some accident, loss of 
matches, or other cause there was a delay in lighting the torch until the 
steamer, going very rapidly, had passed and left them abaft the beam. 
I bave no doubt but what they commenced to make a display of the 
torch when , perhaps off the bow, but I am satisfied it was not tinally 
displayed until too late to be seen by the master or ofBcers. I caunot 
give a shadow of truth to the entire testimony by any other supposition, 
«,nd am not able to bring my ipind to disbelieve the testimony of those 
on the steamer that there was no flash-light within their sight. 

What is the légal efïect ofthis condition of fact3? I am satisfied the flash- 
light was not displayed until the boat was so far abaft the beam of the 
steamer that the master did not see it. Nor was it flashed so that with due 
diligence he could bave seen it. The rule for the lights of a pilot-boat 
(article 11, § 4233, Rev. St.) is a flash-light every 15 minutes.. The 
usual signal as recognized in The UUock, and with which, I heartily con- 
çur, is a flash at fréquent intervais. The pilot says he saw the steamer 
coming some 15 miles oS"; but, making ail allowance, she must hâve 
been in sight from half to three-quarters of an hour at the least, and no 
light was shown, according to his own statement, until he was within 
about 100 feet, or, the statement of those on the steamer, 100 yards; 
and I am satisfied no flash — the light to distingaish the boat as contain- 
ing a pilot — was shown until she was too far abaft the beam to be seen 
by those in charge of the steamer. The flash was to dénote the charac- 
ter of the boat, and should hâve been shown from the small boat, if that 
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had been taken for the service, as well as from the large one, and in sea- 
son to show his présence. I do not consider the claim for pilotage 
against any vessel entering one of the larger ports of our country, made 
under the same circumstances, speaking from a small dingy-boat, with no 
distinguishing marks or signais, would be entitled to any considération, 
and the argument that the master should hâve presumed it was a pilot 
because it was not probable that any other small boat would be ont there 
at that time of the night cannot be accepted. I do not consider the libel- 
ant used the ordinary cnstomary signais in time to make his présence 
and character known to the respondent; and the testimony is positive 
that the bail Avas not heard on board, and there was therefore no légal 
and sufficient speaking to justify judgment. The libel is therefore dis- 
missed. 



Weldt V. The Howden. 
(Disfriei Court, S. D. Oalifornia. September 11, 1889.) 

1. PiLOTS — POBTS. 

A vessel lying under the protection of Point Fermin, which is a well-deflned 
headiand on the northerly side of the bay of San Pedro, will be held to be 
■within that bay in the absence of any legally defined limita thereof. 

2. Same. 

Where it appears that such bay and the P9rt of Wilmington hâve always 
been locally regarded as identical, and that congress, by législation, bas rec- 
ognized San Pedro as a port, and changed its name to that of the port of Wil- 
mington, and referred to the bay as the bay of Wilmington. such bay will be 
held a port, within Pol. Code Cal. § 2436, providing for compensation to pi- 
lôts at "ports, " irrespective of its merits as a harbor. 

In Admirai ty. Libel to recover half pilotage. 
Stephen M. White, for libelant. 
Mortimer & Harris, for respondent. 

Ross, J. At the times stated in the pleadings, the libelant was a duly 
licensed pilot "foi- the port ôf Wilmington and bay of San Pedro," and, 
as such, spoke the British bark Howden, bound for San Pedro, and 
tendered his services as pilot. His services being declined by the mas- 
ter of the bark, libelant commenced the présent proceeding, claiming to 
be entitled to half the usual rate of pilotage by virtue of section 2436 of 
the Political Code of California, which provides, among other things, 
that pilots for ail of the ports of this state other than San Francisco, 
Mare island, Benicia, and Humboldt baj', are entitled to receive for pi- 
loting every vessel into or out of port the sum of eight dollars per foot 
draught, and that, whén the person commanding any vessel refuses to 
take a pilot, the pilot flrst offering his services is entitled to half pilotage. 

That the state bas the right to impose half pilotage on foreign vessels 
entering thé ports of the state, and declining the services of a pilot, wag 
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decided by Judge Hoffman in Alameda v. Neal, 31 Fed. Rep. 366, and 
his ruling was affirmed on appeal by Mr. Justice !Field, 32 Fed. Rep. 
331. In the présent case that right is conceded by the respondent, but 
the défense is made — First, that the Howden was not bound for and did 
not enter the port of Wilmington or the bay of San Pedro; and, second, 
that if she did enter the bay, that that bay is not a port within the meaning 
of the pilot laws; that the only port at that point pn the coast is the port 
of Wilmington, and that the port of Wilmington and the bay of San 
Pedro are not one and the same, but on the contrary, that they are two 
totally distinct geographical places. 

The case shows that the limits of the bay of San Pedro hâve never 
been defined by any compétent authority; nor is theline that séparâtes 
the bay from the océan attempted to be delineated upon the United States 
coast survey chart. Indeed, it may not be an easy matter to defiue it 
for the reason that while upon the northerly side of the bay there is a 
well-defined headland, called "Point Fermin," there is noue to the south- 
ward within such a distance as that it may be reasonably said to hâve 
any connection with the bay of San Pedro. In the absence of any legally 
defined limits to the bay, I think it fair to hold tbat allvesscls that lie 
under the protection of Point Fermin are within the bay of San Pedro; 
and that the Howden was in that position I think appears from the évi- 
dence. 

The bay of San Pedro and the port of Wilmington, it seems from the 
évidence, hâve always been locally known and regarded as one and the 
same. Originally, ail vessels coining into those w^ters discharged their 
cargo at San Pedro, and from there the freight was sent by wagon to Los 
Angeles. San Pedro was, and is, a little settlement or town on the bay 
of that name. In 1852, Gen, Phineas Bannirig.was conducting the 
principal business there, and as he was located on the government réserva- 
tion at that place he was required to move ofif. gqmewhere about the 
latter part of 1853 he removed his business from San Pedro and estab- 
lished it at Wilmington, which is situated on an inlet a few miles further 
inland. Not only hâve the bay of San Pedro and the port of Wilming- 
ton been locally regarded as one port or harbor, but that they are and 
hâve been so regarded by congress is clearly shown from the foUowing 
législation: By an act approved September 28, 1850, the town of San 
Pedro was constituted a port of delivery in the collection district of San 
Diego. 9 U. S.. St. 508. By an act approved August 3, 1854, the collec- 
tion district of San Pedro was created, and San Pedro wasmade the port 
of entry for said district. 10 U. S. S,t. 345. Byan act approved June 
2, 1862, the collection district of San Pedro was abolished, and the 
same was attàched to the district of San Francisco. 12 U. S. St. 411. 
By section 2582 of the Revised Statutes, the state of California was di- 
vided into two collection districts, the first being the district of San 
Diego, in which San Diego was made the sole port of entry, and San 
Pedro and Sànta Barbara ports of deHvery. By an act approved June 
6, 1874, the name of the port of San Pedro was changed to that of Wil- 
ttiington. 18 U. S. St. 61. By an act iapproved June 10, 1880, the 
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privilège of immédiate transportation Tvas extended to various, named 
ports; among others, to that of Wîlmington. 21 U. S. St. 174'. And 
by an act approved June 16, 1882, the collection district of Wilmington 
was creatéd, in which Wilmington, on the bay ôf Wilmington, was màde 
the sole port of entry. 22 U. S. St. 105. By the législation referred 
to not ônly did côngress fecognize the fact that there was a port at San 
Pedro, but by changing the name of the port of San Pedro to that of 
Wilmington and by referring to the bay of San Pedro as the baj' of Wil- 
mington, it gave unmistakable évidence that it regarded the onë as iden- 
tical with the other. Whether or not the port is a good and safe harbor 
does not affect the question. It is a place for which many vessels are 
bound, and at which it is usual for them to load and unload; and it is 
the place for which the Howden was bound, and at which she discharged 
her cargo. 

In niy opinion the libelant is entitled to half the usual rate of pilotage, 
as provided by section 2436 of the Political Code of California; and ac- 
cordingly a decree will be signed for libelant, with costs. 



Wheaton V. China Mut. Ins. Co. 
(District Court, 8. B. New York. April 3, 1889.) 

1. Marine Insurance— Liability for General Average. 

The schooner F., loaded with cargo oa a voyage from Baltimore to Stoning- 
ton, having stranded, was rescued by salvors, and repaired at Philadelphia, 
where the losses were adjusted. On advice of the owners of the cargo, the 
insurers, though refusing to accept abandonment, assentéd to its conveyance 
to Providence, there being no sale for it at S., paying the extra priée for ad- 
ditional carriage, and superintending the sale in the owners' interest. The 
insurers alleged that the signature to the gênerai average bond by their spé- 
cial agent was unauthorized. He'd, that they were liable to the owners of 
the F., and that it was immaterial under the stipulation, except as to costs, 
whether the bond was taken to be that of the insurers or the owners of the 
cargo. 

?. Same — Basis dp Contribution. 

As the voyage was completed at Providence, the sale of the cargo there, 
less the additional expenses, was rightly taken as a basis for contributlng 
value. 

In Admiralty. 

Wing, Shoudy & Putnam, for libelant. 

Lester W. Olark, for respondent. 

Brown, J. The schooner Pessenden, on a voyage from Baltimore to 
Stouington, Conn., with a cargo of coal, stranded through périls of the 
seas. She was rescued by salvors, and a gênerai average adjustment 
thereafter made whereby there was found due from the cargo the net 
6um of $639.90. The respondents were insurers of the cargo, and though 
they refused to accept an abandonment tendered by the cargo-owner, they 
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superintended the management of the cargo for his interest. The ad- 
justmeht ■^as made at Philadelphia, and the vessel was repaired there. 
The coal being damaged, and the owner reporting that there was no 
market at Stonington for damaged coal, by his advice, in which the un- 
derwriters cphcurred, the cargo was taken to Providence, R. I., where 
the voyage was completed, instead of at Stonington. The insurers paid 
the extra priée of five cents per ton for the additional carriage. The av- 
erage bond was signed in the name of the respondents by a spécial agent 
of the Company at Philadelphia, without its authority, as the respond- 
ents contend, and by a misinterpretation of the written instructions 
which had been forwarded to him by their gênerai agents at New York. 

Under the stipulation between the parties it beeomes immaterial, ex- 
cept as to the costs of the action, whether the bond is to be taken as the 
bond of the respondents or the bond of the owner, whom the respondents 
insured. In either event, whatever sum is found due for gênerai averagt» 
must, without dispute, be ultimately paid by the respondents ; and the 
respondents and their agents hâve throughout taken upon theniselves ths 
care of the cargo-owner's interests. Under thèse circurastances the val- 
uation of the vessel for the purpose of gênerai average must be taken as 
provided in the bond ; for the instrument is the bond either of the in- 
surers or of the insured; and in either case, under the stipulation, that 
is controlling. 

I am satisfied that the average adjusters rightly adopted the price ob- 
tained for the coal at Providence, less the charges and expenses. The 
voyage not being abandoned, but being completed by the ship, the price 
atthe place of destination is the bacis to be taken for the contributing 
value. By reason of the want of any proper market at Stonington, the 
original destination, the port of Providence was agreed on as the sub- 
stituted destination, and there the voyage was completed, and the cargo 
delivered to the owner, and sold. The price obtained there, less the 
chargés and extra expense of going to that port, properly beeomes the 
basis of the contribution by the cargo. The évidence does not establish 
any agfeement prier to the exécution of the bond that the value of the 
cargo was to be taken at a less sum. The other objections to the adjust- 
ment are not sustained by the évidence. The adjustment is therefore 
Upheld. But considering the doubt that exists as to the technical sig- 
nature of the bond, and the probably contrary luaderstanding of the some- 
what ambiguous terms in which the instructions to the spécial agent 
were conveyed, I think, under the stipulations of the parties, the judg- 
ment should be for the libelants for $639.90, the amount claimed, with 
interest, but without costs. 
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Ames et al. v. Chicago, S. F. & C. Ry. Co. et cd. Witten v. Same. 

Wakefibld v. Same. 

(Oircuit Court, E. D. Missouri, N. D. September 30, 1889.) 

1. Rbmoval of Causes — Sepahablb Contkoveksy — Railroad Companies — 
Mbohanics' Liens. 

Rev. St. Mo. 1879, § 3206, which gives contractors and material-men a lien 
on a railroad for work and labor done and for materials furnished, provides 
that in suits by a subcontractor to enforce a lien it shall be optional with him 
to make or not to make the contractor a party défendant. When the con- 
tracter is made a party, the statute contemplâtes apersonal judgment against 
him as in ordinary cases, with a conditional clause that, if sufflcient propert}' 
of his is not found, the residue be made out of the property charged. When 
he is not made a party, there is only a spécial finding of the amoimt due, and 
a judgment that it be made out of the property charged. Hehl, that when 
the contractors are made parties there are not two separate causes of action, 
and hence the controversy between the plaintiff and the railroad company is 
not a separable one within the meaning of the act of 1887, § 3, cl. 3. 

3. Same. 

The fact that in order to obtain a lien against the property of the company 
the plaintiffl is required to show that he filed a notice of his lien in the prop- 
er county in the proper time, in addition to showing that he is entitled to a 
judgment against the contractor, does not make the controversies separable. 

3. Same. 

Kor is it important that the contractor lias not been served with summons, 
and has not appeared, as the right of removal must be tested solely by the 
case made by the complaint. 

4. Same. 

Rev. St. U.S. § 787, authorizing the court to proceed to the trial ot the suit 
between the parties properly before it, when there are several défendants, 
and one or more of them areneither inhabitants of nor found within the dis- 
trict, and do not voluutarily appear, does not relate totheremoval of causes. 

On Motions to Rem and. 

Miller, Léman & Chose and Eerry <fc Thompson, for plaintiffs. 

Gardinef Lathrop and Ben Eli Gutherie, for défendants. 

Thayer, J. Thèse cases are alike, and présent the same question for 
détermination. They were removed to this court frorn the circuit court 
of Maçon county, Mo., under tlie third clause of the second section of 
the judiciary act of March 3, 1887, and in this court motions toremand 
hâve been filed. The plaintiffs in the respective cases brought suits in 
the circuit court of Maçon county, Mo., against the Chicago, Santa Fe 
& California Railway Company, and several other foreign corporations, 
and also against Williams, McRitchie, Nichol & Williams, to enforce 
a mechanic's or contractor's lien against the property of the railway com- 
pany situated in the state of Missouri. Williams, McRitchie, Nichol 
& Williams were original contractors with the railway company for 
building certain sections of its road in Missouri. The plaintiffs in thèse 
suits were respectively çubcontractors with Williams, McRitchie, Nichol 
& Williams for doing portions of the work undertaken by the latter firm. 
The plaintifïs in the several suits are résidents aiid citizens of the state 
of Missouri; ail of the défendants, including the railway company, are 
v.39F.no.l6— 56 
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non-residents of the state. The anionnt involved in each case exceeds 
$2,0.00. If a removîal had beçn applied for in tiine by ail of the défend- 
ants, rto reason is apparent on the face of the record why the cases might 
not hâve been removed tô this court under the second clause of section 
2 of the act of Mareh 3, 1887. As the cases stand, however, on péti- 
tions for renioval preferred by the railway company, which merely al- 
lège that there is a separable controversy which is wholly between the 
railway company, a citizen of Illinois, and the respective plaintifls, citi- 
zens of Missouri, the ohly question for considération is whether the rec- 
ord shows any such separable controversy existing in the several suits 
between the respective plaintiffs and the railway company as brings the 
cases within the third clause gf the second section of the act in question. 
It is now well settled that the third clause of section 2 of the act of 
March 3, 1887, concerning removals, applies only to that class of cases 
where there are two or more separable controversies involved in a suit, 
one of which is wholly between citizens of différent states. To author- 
ize a removal under that clause the action must be one capable of sépa- 
ration into two or more separate and distinct controversies or suits. 
Judge Breweb so held in Telegraph Co. v. Brown, 32 Fed. Rep. 337, 
after a very full and careful review of ail the adjudged cases; citing, 
amongothers, Bamey v. Latham, 103 U. S. 205; Hyde v. Rnble, 104 Ù. 
S. 407; CarUn v. Van Brunt, 105 U. S. 576; Fraser v. Jennism-., 106 U. 
S. 191, 1 Sup. et. Rep. 171; Ayres v. Wimall, 112 U. S. 190, 5 Sup. 
et. Rep. 90. Accepting that as a correct postulate, the inquiry is 
whether there are two or more controversies involved in each of thèse 
suits, or only a single controversy. The law of the state of Missouri 
which gives contractors and material-men a lien on a railroad for work 
and labor donc thereon, and for materials furnished therefor, provides 
that any person owning or operating a railroad to which a lien applies 
shall be made a party défendant in ail suits to enforee the lien, but that 
in case of a suit by a subcontractor to enforce a lien it shall be optional 
with him to make or not to make the person with whom he contracted 
a party défendant to the suit. Rev. St. Mo. 1879, § 3206. In the 
event that a subcontractor makes the person or persons with whom he 
contracted a party défendant to a suit to enforce a lien, and personal 
service is obtaihed, the law contèin plates a personal judgment against 
such défendant or défendants, as in ordinary law cases, with a clause 
added to the judgment that, if ho sufficient property of such défend- 
ants is found to satisfy the debt, the residue be levied out of the 
property chargeable with the lien. If thé original contracter is not 
made a party défendant to a suit by a subcontractor, and does not ap- 
pear and défend, or personal service on him is not obtained, the statute 
seems to contemplate only a spebial finding of the amount due on the 
demand, and a judgment that it belevied out of thé property chargeable 
with the lien. Id. §§ 3208-3213, inclusive. In the light of thèse stat- 
ùtory provisions, can it be said that in the cases at bar, whereîn the 
subcontractors hâve madé the original contractors parties défendant with 
the railway company whose property is to be charged with a lien, that 
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there are two separate controversies or causes of action, one existing be- 
tween the plaintiffs and the original contractors, and another between 
the plaintiffs and the railway company? I think not. It has several 
tiines been held that where the cause of action sued upon is several as 
well as joint, and the plaintifif elects to sue two or more défendants 
jointly, a non-resident défendant, being so sued with other défendants, 
who are résidents of the same state with the plaintifif, cannot reniove the 
cause to the fédéral court on the ground of a separable controversy ex- 
isting in the case. Pirie v. Tvedt, 115 U. S. 43, 5 Sup. Ct. Rep. 1034, 
1161; Shane v. Anderson, 117 U. S. 275. 6 Sup. Ct. Rep. 730; Railroad 
Co. V. Me, 114 U. S. 55, 5 Sup. Ct. Rep. 735; Putnam v. Ingraham, 
114 U. S. 57, 5 Sup. Ct. Rep. 746. In the présent cases it may be con- 
ceded that the défendants are not sued upon an a'.leged joint liability. 
The demand sought to be enforced against each défendant is the same, 
and up to a certain point the proof relied upon to support the demand, 
as against each défendant, niust be the same. To entitle the plaintiffs 
to a lien against the property of the raihvay company, theymust first es- 
tablish that they are respectively entitled to a personal judgment against 
Williams, McRitchie, Nichol & Williams, with whom they contracted. 
If they fail in that respect, the liens fall without référence to any other 
proof. Furtherniore, in a suit by a subcontractor merely to enforce a 
lien against the property of a railway company, the persons with whom 
he contracted are by the terms of the Missouri statute proper parties de- 
fendant, although not necessary parties. It is true that, in order to ob- 
tain a lien against the property of the railway company, the plaintiffs 
niust show that they filed a notice of their lien in the proper county, 
and in due time, in addition to showing that they are entitled to a judg- 
ment as against the original contractors; but thefact that such additional 
proof is requisite to secure a lien, does not establish that the suits in- 
volve separate and distinct controversies, within the meaning of the act 
concerning remoVals. It merely shows that the railway company may 
hâve a défense to the suit in addition to those that can be made by it& 
co-defendants, the original contractors; but ithas several times been held 
by the suprême court of the United States that différent défenses existing 
in favor of several défendants to a suit, do not create separable controver- 
sies within the meaning of the statute. Hydev. Ruble, 104 U. S. 407; 
Railroad Co. v. Ide, supra; Sbane v. Anderson,' supra; Pirie v. Tvedt, 
supra; Putnam v. Ingraham, supra; Hedge Co. v; Fidler, 122 U. S. 535, 7 
Sup. Ct. Rep. 1265; Insurance Co. v. Huntington, 117 U. S. 280, 6 Sup. 
Ct. Rep. 733. 

The lien which plaintiffs seek to establish against the property of the 
railway company is merely an additional security whioh the law gives 
for a debt that is primarily due from Williams, McRitchie, Nichol & 
Williams, with whom the plaintiffs contracted. To obtain the benefit 
of that security, plaintiffs must prove some facts beyond what are nec- 
essary to secure a judgment against the principal debtor; that is to say, 
they must show that within 90 daya after the debt accrued they filed a 
statemeût of the demand in the office of the circuit clerk of a certain 
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county. Rev. St. Mo. 1.879, § 3202. But the. necessity of proving 
more facts to warrant a recovery against pne défendant Ihan is neeessary. 
to warrant a recovery againsta co-defendant, cannot be accepted as a test 
to détermine whether a cause qf action is divisible. It often occurs in 
praçtice, where the cause of action is single, that proof sufïicient to es- 
tablish the liability of one défendant is not sufficient to establish the lia- 
bility of another. In Ayres v. Wisioall, supra, which was a suit to fore- 
close a mortgage on certain lands, and afterwards to obtain a personal 
judgment for any deficiency against the mortgagors and certain grantees 
of the mortgagors, who had bought subject to the mortgage, Chief Jus- 
tice Waite, in holding that the case disclosed no separable coatroversy, 
called attention to the fact that the debt sued for was a unit; that what- 
ever sum was due from one défendant was due from ail; and that there 
could not be a decree against a part of the défendants for one sum and 
against the rest for another. The same remarks are applicable to the 
cases at bar. The demands sued for in the several suits are not separa- 
ble into parts, as in Barney v. Latham, 103 U. S. 213, 214, so that one 
portion of the demand maj' properly be recovered from the railway Com- 
pany, and another portion from Williams, McRitchie, Nichol & Will- 
iams. The demand is indivisible, and whatever défense to the same 
releases the original contractors necessarily discharges the railway Com- 
pany. 

Again, in the case oî Insurance Go. v. IJmitington, 117 U. S. 280, 6 
Sup. Ct. Rep. 733, -it was held that where the relief sought against one 
of several défendants was merely incidental to the main purpose of the 
suit, the fact that such incidental relief related to only one of the défend- 
ants did not make it a separable controversy in the sensé of the removal 
act. The principle of that décision seems fairly applicable to the cases 
at bar. The main purpose of thèse suits is to establish the existence of 
an indebtedness on the part of Williams, McRitchie, Nichol & Williams. 
The relief sought against the railway company may be regarded as 
merely incidental to the main purpose of the suit, inasmuch as pkin- 
tiffs only seek to charge the debt shown to be due from the original con- 
tractors as a lien on the property of the railway conipany. If they fail 
in proving any such indebtedness, there is no pretense that the relief 
sought against the railway company can be granted. 

Counsel for the railway company call attention to the fact that Will- 
iams, McRitchie, Nichol & Williams hâve not been served with sum- 
mons in the several cases, and that they bave not as yet appeared to the 
action. This suggestion, however, is unimportant, as it bas been ex- 
pressly ruled that the right of removal on the ground of a separable con- 
troversy must be tested solely by the case made by the plaintiff' in his 
complaint, and is unafîected by the fact that one pf the défendants is in 
default when a removal is sought, orhas even suffered final judgment to 
go against him. Putnam v. Ingraham, supra; Brooksv. Clark, 119 U. S. 
509, 7 Sup. ;Ct., Rep. ,301; Pirie v. Tvedt, supra. While the question 
involved ,in thèse, motions is not pntirely free from doubt, yet I am of 
the opinion, for the reasons beforç indicated, that the cases do not in- 
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volve a separable.controversy, aiid that they were npt removable on that 
ground . 

It is further suggested by counsel for the railvvay company that juris- 
diction of the suits may be entertained under and by virtue of the pro- 
visions of section 737, Rev. St. U. S., which provides that — 

" When there are several défendants in any suit at law or in equity, and one 
or more of them are neither inhabitautis o{, nor found within, the district in 
wliich the suit is brought, and do not voluntarily appear, the court may en- 
tertain jurisdiction, and proceed to the trial and adjudication of tlie suit be- 
tween the parties who are properly before it; but tlie judgment ordecree ren- 
dered therein shall not conclude or préjudice other parties not regularly served 
with process, nor voluntarily appeariii g to answer; and non-joinder of par- 
ties wbo are not inhabitants of nor found within the district, as aforesaid, 
shall not constitute matter of abatenient, or objection to the suit." 

The answer to this suggestion is that section 737 doesnot relate to the 
removal of suits from a state to a fédéral court. It is the old act of Feb- 
ruary 28, 1839, (volume 5, U. S. St. at Large, 321,) and was passed 
to enable the fédéral courts to proceed with the hearing of suits properly 
brought against several défendants who were jointly liable, when, by vir- 
tue of the fact that some did not réside in the state, process could not be 
served on ail the joint obligors. Conk. Pr. (3d Ed.) 152-154. The 
section in question has no application to a case until it is properly 
lodged in the fédéral court, either by being brought therein originally, 
or by having been removed from a state court under some provision of 
law authorizing the removal, The présent suits were not lodged in this 
court under the provision of any act authorizing a transfer, and they are 
accordingly remanded to the circuit court of Maçon county, Mo. 



Caeson & Rand Lomber Co. v. Holtzclaw. 

(Circuit Court, E. D. Missouri, N. D. September 30, 1889.) 

Eemoval Op Catjses— Local Préjudice. 

In an action by a foreign corporation for the price of lumbersold, défend- 
ant counter-claimed for services rendered, and for damages for breach of con- 
tract. In support of a pétition for removal to the fédéral court plaintifE filed 
an affldavit signed by several citizens of the county iii which défendant re- 
sided, stating in gênerai terms that from préjudice and local influence the 
plaintiff could not obtain a fair trial in that county, or in the judicial district. 
The facts stated in the afHdavit were that défendant had a large and inliuential 
business connection in the county and district, and thiit the counties had had 
more or less litigation in their corporate oapacity, which had excited a preiu- 
dice against non-resident corporations. This affldavit was controverted by 
one signed by numerous citizens of the vicinity. Heid, that the pétition would 
be denied. 

On Pétition for Removal. For opinion on application to strike péti- 
tion for removal from thé files, see ante, 578. 

Seare & Ghdhrie and Jarties C. Davis, for petitiOner. 



886 FÉDÉRAL EEPORTEK, Vol. 39. 

B. R. Dysart, Berry & Thompson, and Andei'son & Schofidd, for défendant. 

Thayee, J. In the case 6f Short v. RaUroad Co., 33 Fed. Rep. 114, 
Judge Brewer held thatthe act of 1867 concerningthe removal of causes 
from a state to a fédéral court on the ground of "préjudice and local in- 
fluence" was superseded and repealed by implication by the provisions 
on the same subject contained in the second section of the act of March 
8, 1887. He further held that when an application is made for removal 
under the latter act on the ground of "préjudice or local influence" it 
should be addressed to the fédéral court in the first instance, and that, 
inasmuch as the law provides that "it shall be made to appear" to that 
court that préjudice or local influence exists, it is the duty of that court 
to hear évidence pro and con, if necessary, (either oral testimony or afii- 
davits,) and to décide thereon as to the existence of such préjudice or 
influence, before entertaining jurisdiction of the case on its merits. To 
the same effect is the décision of Justice Harlan in Malone v. RaUroad 
Co., 35 Fed. Rep. 626, and of Judges Wallace and Lacombe inAmy v. 
Manning,^'8 Fed. Rep. 868, 636, and of Judge Bunn in Southworth v. 
Reid, 36 Fed. Rep. 451. At variance with thèse décisions are the dé- 
cisions in Whelan v. RaUroad Co., 35 Fed. Rep. 849; Pisk v: Ilmarie, 32 
Fed. Rep. 425; and Hvskins v. RaUway Co., 37 Fed w Rep. 504:. Judges 
Jackson, Deady, and Key hold that an afBdavit bj' a non-resident suitor, 
alleging in the words of the statute "that from préjudice or local influence 
he will not be able to obtain justice in the state court," is sufficient to 
authorize a removal to the fédéral court, and that such allégation cannot 
be traversed by the person or persons against whom a removal is sought. 
In this district the décision of Judge Brewer must be accepted as the 
correct interprétation of the act of March 3, 1887, until the suprême 
court of the United States décides differently. In accordance with thèse 
views, on the 4th of June last, I gave the résident suitor, (Mr. Holtzclaw) 
ieave to file affidavits in opposition to those filed by the non-resident in 
support of its pétition for removal. Vide ante, 578. The aSidavits on 
both sides hq,ve no^Y been exaniined, with the resuit that the court is not 
satisfied that a right of removal exists. The suit is one in which the 
Carson & Rand Lumber Company suC; for the value of lumber sold and 
delivered to Holtzclaw. The defetidant bas interposed a counter-claim 
for services rendered, and for damages sustained by reason of breach of 
Cpntract. The suit is not one in which the public can be presumed to 
take any spécial interest, nor is itone Calculated to excite any local préju- 
dice, or affect any localinterest. An affidavit signed by sèveral citizens 
of Maçon county, Mo., wherethe suit is pending, bas been filed, stating 
in gênerai terms that from préjudice and local influence the lumber com- 
]pany will not be able to obtain a fair trial in Maçon county, or in any 
cbuhty in that judicial circuit to which the case can be removed. This 
can be regard ed in no other light than an expression of the opinion of 
ithe several aflfiants. The faets stated in the affidavit on which such 
opinion is based are (1) that Richard Holtzclaw bas been a résident of 
Maçon county for some years, aiid has a large and influential business 
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acquaintanee in that and adjoining counties; and (2) that Maçon couoty 
and other adjoining counties hâve had more or less litigation in their cor- 
porate capacities, and th^t sucji litigation has excited a préjudice against 
non-resident foreign corporations. On the other hand, an affidavitsigned 
by numerons citizens of the county is filed, which allèges in substance 
that no préjudice exists against the lumber company, and that Holtzclaw 
has no such influence in Maçon county and the adjoining counties as 
■vvould prevent a fair trial of the case in question. ït is sufficient to say 
that the petitioner's proofs are utterly insufficient to establish that such 
a préjudice exists among the inhabitants of several populous counties, or 
that Holtzclaw has such a dominating influence over such inhabitants, that 
petitioner cannot obtain a fair trial of the suit in question. The integrity 
and fairness of the people of an entire judicial district, consisting of sev- 
eral counties, cannot be impeached by such gênerai averments as thèse. 
It is by no nieans probable that the condition of public sentiment is such 
that in a business controversy between an ordinary foreign business cor- 
poration and a citizen of Maçon county, the judicial tribunals of that and 
the adjoining counties would be unable to adtninister justice fairly. If 
that is the condition of afTairs in the locality in question, the petitioner 
ought to be able to show with more clearness the cause of the préjudice 
that exists against it and that prevents it from obtaining justice, as well 
as the secret of the undue influence which the défendant exercises over 
the people of the community. The pétition for removal is dismissed at 
petitioner's cost, and an order of removal denied. 



Chaffin et al. v. Hull et al. 
. Circuit Court, E. D. Missouri, E. î). September 36, 1889.) 

1. EqUITT PlBADING — MtILTIPAKIOUSNBSS. 

In a proceeding in which a deed which conveyed a life-estate to grantee 
with remainder to her heirs, but which intended to convey the fee-simple to the 
grantee, was corrected, the heirs were not parties. Siibseqiiently the land 
was conveyed iu fee by the erantee to complainanta' ancestor, who made sev- 
eral attempts to obtain releases from the heirs, the grantee having died, ail of 
which was well known to his agent, one of thè défendants, who managed the 
property, and after said ancestor's death continued to occupy the same con- 
fldentiaï relations to complainants; said défendant enlered into a conspiracy 
with two others, and procured deedsfrom the heirs for their respective inter- 
ests to one of said conspirators, and by collusion procured the dispossession 
of complainants. The bill, after alleging thèse îacts, prayed the court to ad- 
judge that the decree reforming the deed concluded tbe heirs, and operated 
with the subséquent conveyance to complainants' ancestor to vest the full 
légal title in them; or th^t it might decree a reformatiou of that deed, mak- 
ing it operative as a transfer of the fee; or that the court might decree that 
the transactions betweeti said défendant and his co-conapirators were in 
breach of the flduciary relations existing betwegn iiim and «ompla.inantS( and 
tha:t the title thereby acquired was acquired in trust for complainants. Hdd,, 
tha!t tbe bill was not multifarious. 
3. Sa'me — Partibs. 

In such an action, the grantor and grantee's trustée in the corrected deed 
are not indispensable parties. 
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, In Equity. On demurrer tb bill. " , 

Cunningham & Eliot, for complainants. ■ 
Taylor & Pottard and Joseph S. Laurie, for défendant.' 
Before Brewee and Thayee, JJ. 

Brewer, J. This is on a demurrer to the amended bill. Thefactsaa 
alleged are thèse: In 1840, one William Myers was the owner of the 
property in question. For a considération of $4,000 paid by Elijah 
Curtis, a deed was executed by Myers and wife to one Samuel Russell 
in trust for Mrs. Curtis. The deed, as drawn and executed, vested a 
life-estate in Mrs. Curtis, and the remainder in her right heirs. It was 
so drawn and executed through a mistake of the draughtsman; the in- 
tent of ail the parties being that the fee should bè vested, and not a life- 
estate, and that Russell, who so held the title as trustée for Mrs. Curtis, 
could with his cestui que trust convey the fee. After the deed had been 
so executed and recorded, and, in 1843, the mistàke having been dis- 
covered, proceedings were had in the circuit court of St. Louis county 
to correct that deed. A decree wàs entered that it be reformed so as to 
ex;press the intent of the parties, and vest a fee instead of a life-estate. 
To that proceeding Mr. and Mrs. Curtis, Mr. Russell, the trustée, and 
Mr. and Mrs. Myers, the grantors, were parties. The heirs of Mrs. 
Curtis were not made parties. By subséquent conveyances the title, 
vested in Mrs. Curtis and Mr. Russell, her trustée, passed to one Edward 
Chaffin in 1850. He entered, tobk possession, and retaained in posses- 
sion until his death in 1883. Thereafter the présent complainants hold- 
ing under his will took possession and retained it until 1886. Mr. Cur- 
tis, the husband of Mrs. Curtis, the party who paid the money, died in 
1843, but Mrs. Curtis lived until 1884, when she,died, leaving no chil- 
dren. Mr. Chaffin during his possession became aware of the fact that, 
inasmuch'as the heirs of Mrs. Curtis were not made parties to that de- 
cree of reformation, they had at least an apparent title to the remainder. 
During the years of his possession, at least during the last few years of 
his possession, he himself having removed to Massachusetts, he em- 
ployed Léon L. Hull, one of the défendants, as his agent to look after 
the property, to pay taxes and Insurance, to rent the property, and bave 
gênerai charge thereof as his agent. During the years of that relation- 
ship he cOmmunicated to Mr. HuHhîa doubts as to the completeness of 
his title as disclosed by the record, and made several efforts, through 
hîm, to ascertain the résidence and names of the right heirs of Mrs. 
Curtis, with a view of obtairiîrjg from them releases of their apparent 
title to the remainder. Mr. Hyll was fully possessed of information in 
this respect from Mr. Chaffin, his principal. On the death of Mr. Chaf 
fin, thèse complainants, finding Mr. Hull in possession as agent, con- 
tinued'him in that position, and he assumed the samè confidential rela- 
tions to them that he had had to Mr. Chaffin. After the death of Mrs. 
Curtis, in 1884, Mr. Hull, the agent, conspiring with one William Clark 
and one Samuel Hermann, proceedc*i to hunt up the right heirs of Mrs. 
Curtis and obtain deeds from them, the deeds being made to William 
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Clark, one of the conspirators, of their respective înterests in the re- 
mninder. While apparently continuing as the agent and représentative 
of thèse complainants, in pnrsuance of this conspiracy, he caused légal 
proceedings to be instituted, which, being carried on coUusively, termi- 
nated in the dispossession by the défendants of thèse complainants, and 
the transfer of possession to Clark, one of the conspirators. This was 
accomplished in 1886. The charge is that thèse arrangements and trans- 
actions between Clark,, Hull, and Hermann were a part of a conspiracy, 
and were a breach of the trust relations existing between the complain- 
ants and Hull. Ail thèse facts being stated in the bill, the pra^'er is 
that this court shall decree that the decree of the St. Louis circuit court 
reforming that deed concludes the right heirs of Mrs. Curtis, and oper- 
ated to vest the fuU légal title in Mrs. Curtis and her trustée, and thèse 
complainants claiming under her; or, if the court cannot so decree, that 
it now decree a reformation of that deed, correcting the mistake, and 
making the deed to-da}»- operative as a transfer of the fee, and therefore 
cutting off ail interests in the remainder in the heirs of Mrs. Curtis or 
their grantees; or, failing that, that the court decree that the transac- 
tions by which Léon L. Hull, with bis co-conspirators, obtained the lé- 
gal title to the remainder were in breach of the fiduciary relations exist- 
ing between Hull and the complainants, and therefore that the title 
which they aequired was acquired in trust for the complainants. To 
that bill a demurrer has been filed, and the first proposition of the de- 
fendants is that the bill is multifarious, in that it rests first upon a title 
obtained by a correction of the deed, a source of title of necessity iœply- 
ing that the right heirs never had any actual équitable right or interest 
in the remainder, and that the deeds from them to the conspirators, (de- 
fendants,) while apparently conveying the full title, in fact transferred 
only the naked légal title, the real équitable interest ail the while being 
in thèse complainants; while, on the other hand, it makes as a basis of 
relief a claim that, the full légal and équitable title having passed by 
that deed to the right heirs, thèse conspirators acquired that title in fraud 
of fiduciary obligations to complainants, and therefore in trust for them. 
There is thus an apparent antagonism between the two claims, — one 
resting upon the proposition that the right heirs had no équitable inter- 
est and title to the remainder, and the other that they did bave full 
équitable as well as légal title. My Brother Thayer and I had a very 
pleasant discussion of that question yesterday afternoon, in which we 
examined the authorities at great length. Distinct and independent 
causes of action cannot be conjoined in the same suit; and yet it has 
been said by the suprême court, and is the voice of many authorities, 
that no fixed rule can be laid down as to the matter of multifariousness; 
that each case must stand upon its peculiar facts, and while independ- 
ent causes must not be joined in one bill, neither should a défendant be 
unnecessarily burdened with two suits. 

Now in this cause the complainants are ail interested in the one resuit; 
thé défendants also are ail jointly interested. There is no différence of 
interest between any two of the complainants or any two of the défend- 
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ants. The ultimate resuit sought to be reached hy Ihe bill npon vvhich- 
ever claim it ûiay be obtairied is the saine, to-wit, a decree that the coiii- 
plaînants are the'owners of the full équitable title; that the défendants 
hold'the légal title, and ïiold that title iil 'trust for the complainants, and 
oUght to be divested of it. and ought to surrehder possession, and ought 
to account for rénts ahd profits. So, there being a unity of intcrest in 
the parties complainant and the parties défendant, a single property the 
subject-matter of litigation, and a single ultimate purpose the object of 
the suit, we bave coneluded that in the interests of justice and equity, 
and a speedy settlement of the title to that property, the court is justi- 
fied in holding that the' bill is not multifarious. It is a part of the 
prayer of the bill that this court shall decree that that decree in the St. 
Louis circuit court binds the right heirs of Mrs. Curtis, and opérâtes as 
against them and thèse défendants to vest the full title in complainants. 
We are clearly of the opinion that that decree did not so operate; that 
the court cannot so decree. They were not parties to it, and whatever 
title the heirs had, they acquired not through Mrs. Curtis, but as pur- 
chasers. It is no objection to a bill in equity that it bas what is called 
a double aspect; that is, asking one relief, and, failing that upon the 
facts stated, another relief. 

So far as the spécial objection is made that indispensable parties are 
not before the court, to-wit, Myers, the grantor of the deed of 1840, Rus- 
sell, the trustée, and the heirs of Mr. Curtis, it is enough to say that 
tliey are not indispensable parties. They were parties or in privity with 
parties to that proceeding in the state court, and by that decree ail theii' 
rights, and ail claims that they rnight bave adverse to the claim of com- 
plainants, were settled and determined. 

.It is also alleged in this bill that a suit is pending in the state court, 
and the prayer is that this court enjoin the prosecution of that suit.. 
That question bas already been determined by Judge TîiAyer, who 
held that this court would not interfère with that prier suit, and with 
that ruling I bave no disposition to differ.' 

I think that is ail that I need say- The demurrer to the bill will be 
overruled, and défendants will be given until the November rules to 
answer. 

Thayer, .t. In this matter I désire to say in my own behalf that the 
bill unquestionably slates two distinct grounds for équitable relief. In 
the first place complainants seek to establish their title and right to the 
possession of a certain pièce of pi'operty by the reformation of a deed 
urider which défendants claim and hold possession. In the second place, 
they charge the défendants with having acquired the title which they 
now hold by acts that were constructively fraudulent, and on that ground 
they ask a decree adjudging that the défendants hold the property as 
trustées ior the complainants. Because complainants seek relief on two 
distinct and independent équitable grounds, the bill uuder some circum- 

'No opinion flled. 
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•stances might be adjudged multifarious. But it is apparent that the 

parties proceeded against are proper parties to the bill considered in 

«ither aspect, and that none of the défendants can say that they are 

called upon to answer charges in which they hâve individually no con- 

cern. 

Furthetmore, while two grounds of relief are stated, yet the relief 
sought in each instance afFects the title to one and the same pièce of 
property, and concerns ail of the défendants. If we should hold the 
bill to be multifarious, and cpmpel the complainants to elect on which 
ground they will stand and proceed to trial, I can see no reason why 
they might not file a second bill, if defeated on the first, alleging in such 
^second suit the same cause of action that we compel them to abandon in 
this. Défendants must, in any event, as it appears to me, meet the 
averments of the bill in both of its aspects, either in this suit, or in an- 
other suit. 

\i the bill is yetained in its présent form, I cannot see that it will oc- 
casion any confusion in putting in the proofs, or interfère with the or- 
derly conduct bf the trial, or put the défendants to any disadvantage. 
If '\\ shall appear that the form of the bill has enhanced the costs imnec- 
essarily, we can easily regnlate that matter by appropriate orders at the 
conclusion of the case. Inasmuch as it is largely discretionary with the 
court whether it will permit two or more independent grounds of équi- 
table relief to be stated in the same bill, and inasmuch as courts are very 
much governed in the exercise of that discrétion by considérations of 
convenience, I think that for the reasons thus briefly outlined we are 
justified in holding that différent grounds of relief hâve not been im- 
^roperly united in the présent case, and that the bill is not multifarious. 



MUEDOCK V. City of Cincinnati d al. 
(Circuit Court, 8. D. Ohio, W. I). 3eptember 24, 1889.) 

MtWICIPAIi COKPOEATIONS — ASSBSSMBNT — NOTICE. 

A spécial assessment without notice tothe property owner and opportunity 
to be heard is wanting in "due process of law, " thougli neitlier the city nor 
State laws require such notice, and its enforcement will be enjoined. 

In Equity. Application by James Murdock, Jr., for a preliminary 
injunction restraining the board of public affaira of the city of Cincin- 
nati from enforcing a spécial assessment. 

Rankin D. Jones, for complainant. 

Théo. Horstman, for défendant. 

Jackson, J. In this cause, now'before the court on application for a 
preliminary injunction, it appears from the allégations of the bill that 
«omplainant has had no notice of, nor any opportunity to be heard in 
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relation to, the apsessments made by the board of public affairs of Cin- 
cinnati against his éeveral lots desCribed in the bill; that no provision 
was made in any of the ordinanceS or resolutions or acts of said city of 
Cincinnati, or of its ofïîcers or board's, giving to property owners the right 
and opportunity to be heard in respect to the amoujit of the spécial as- 
sessments complained of ; and that no such provision (as complainant 
allèges) exists in any of the laws of the state applicable to said city and 
the assessments in question. Under such circurastances the court is of 
the opinion, in conformity with its holding in the case of Scott v. City ùf 
Toledo, 36 Fed. Rep. 385, that the assessments made against complain- 
ant's lots are wanting in "due process of law," and that, upon the show- 
ing presented by the bill, an order should be granted restraining the city 
of Cincinnati, its ofïicers and agents, from enforcing, or the taking of any 
steps to enforce, the assessments complained of until the further order of 
this court herein. This temporary restraining order is in no way to in- 
terfère with the rights of the city of Cincinnati or of its board of public 
affairs to make a reassessment against complainarit's lots, on account of 
the improvements referred to in the bill, in any proper and lawful man- 
ner, which will afiford him notice of, or an opportunity to be heard in 
respect to, such reassessment. Nor is the restraining order, now granted 
upon the case, made by the bill alone to preclude the city of Cincinnati 
from answering and disputing the allégations of the bill, or from show-' 
ing that complainant bas M'aived his right to notice of, or opportunity 
to be heard in respect to, said assessments. 

Should the city of Cincinnati, after full opportunity to contest the 
truth of the objections presented by the bill to the validity of the assess- 
ments complained of, fail or décline to do so, then complainant may re- 
new his motion for a preliminary injunction. If, however, the city 
should answer and controvert the case made by the bill, the restraining 
order may , upon its motion, be discharged. A restraining order as above 
indicated and directed will be issued by the clerk of this court to the 
défendants. 



Bannon V. BuRNES et al. 
{Circuit Court, W. D. Missouri, W. D. September 3, 1889.) 

1. Municipal Corporattons— Taxation— Sale foe ïTon-Patment. ' 

A city charter (charter of Kansas City, § 50, art. 6) provided that if realty 
couJd not be sold for the amount of taxes, interest, and cost, the city auditor 
should, if so directed, bid it ofï to the city for that amount, and make a rec- 
ord of the fact of the sale to the city. No certificate Was to issue upon such 
sale, but any person might thereafter pay to the coUector the sum so bid, and 

. receive a certificate, which .should be aasigned to him by the city auditor, 
which certificate should vest ail the interest of the city in therealty, and en- 
title such person to the same rights and privilèges as if he had purchased the 
same at a tax-sale. Held, that the bidding in by the city const.ituted a public 
sale for taxes within the meaning of the section couferring upon the au- 



BÀNNON V. BUENES, 893 

ditorpowertooffer at public sale property on which taxes were due, and in the 
absence of any expreas authority in the charter, the auditor had no power to 
subsequently offer it for sale. 

2. SAME-^CONCLtrSIVENESS OF DeKD — DUB PrOCESS OF LaW. 

The defect in the title is net cured by a provision of the charter declarins 
the tax-deed, regular in form, conclusive évidence of almost every essential 
fact, except that proof might be made that the taxes had been paid, or the 
property was exempt, or had been redeemed. If tlie property vf as sold at the 
first sale, the àuditor had no jurisdiction overit, and itvfould be taking prop- 
erty without due process of law to make tax-deeds conclusive évidence of facts 
essential to jurisdiction. 

3. Same— Property Cbdbd to United States. 

Laws Mo. 1870, p. 355, gave the consent of the state to the acquisition by 
the United States of land in Kansas City for the érection of a post-office, and 
declared that the land when acquired, should, so long as it remained the prop- 
erty of the United States, be exonerated from ail taxes, assessments, and other 
charges levied or imposed under the authority of the state. By the charter 
of Kansas City the lien for city taxes attaches on January Ist, but the levy is 
not uiade Until the third Monday in April. Held, that land so acquired by the 
United States between January and April vpas not subject to taxation by the 
city. 

At Law. Ejectaient. 
Johnson & Lucas, for plaintiff. 
L. C. Krauthoff, for défendants. 

Philips, J. This is an action of ejectment to recover possession of lot 
62 in Swope's addition to the city of Kansas, Mo. This lot is the north 
end of the site on which is constructed the United States cvistom-house, 
post-office, and court-house. The défendants are the surveyor of the 
port and custodian of the custom-house building, and other government 
oflicials occupying offices in said building. The plaintiff claims title un- 
dera tax-deed from the collector of Kansas City, dated November6, 1885, 
predicated on a sale made January 4, 1884, for the payment of taxes 
claimed to be delinquent for the year 1879. At the time said taxes be- 
came delinquent, Malvina D. Hughes was the owner of said property, 
and on the 9th day of April, 1879, she conveyed the same by warranty 
deed to the United States, for a valuable considération, to be used and 
occupied by it for a United States custom-house, post-office, court-house, 
and other like public business. The cause was submitted to the court 
for trial without the intervention of a jury. The facts in évidence, so far 
as they are material, will appear in the following discussion. Varions 
objections are urged by counsel for the governraent against the validity 
of the tax-deed. Without considering and determining others, we pass 
at once to the considération of one of gravest importance. The record 
évidence shows that at the tax-sale held in said city in October, 1879, 
this property, after due steps taken thereto, was put up for sale for delin- 
quent taxes of 1879, and was bid in by the city auditor for the city, puv- 
suant to directions from the city comptroller. Section 50, art. 6, of the 
city charter providt-s, in substance, that if any real property cannot be 
sold for the amount of taxes, interest, and cost, the city auditor shall, if 
directed by the comptroller, bid it otf to the city for such amount. There- 
upon the city auditor shall make a record of the same in a book of sale, 
by stating such fact of a sale to the city, and the date of the same. No 
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certificate, haweyer, shall be issued on such sale; but any person Tïiay 
thereafter pay to the city colleotor the sum so bid, including Costa, etc., 
and receive from the coUector a certificate dated the day when it is issued, 
describing the property , etc. , which certificate, before it ghall be of any 
validity, shall be assigned to such person by the city auditor, who shall 
note the sanie on his book of sales, and such certiticate,'so assigned by the 
city auditor, shall vest ail the interest of the city in or to such real prop- 
erty in such person; and such certificate shall be assignable to the same 
extent and in like manner as certificates given to purchasers at tax-sales, 
and shall entitlp sijch person to the silme rights and privilèges thereunder 
as if he had purchased the same at a tax-sale. 

The question arises, by what authority of law -was this property again 
advertised and sold to plaintiïf in 1884? There does not appear in 
the charter any express, provision for readvertising and selling as delin- 
quent land so bought in by the citj''. As the whole authority of the city 
collector totaké âny action or step towards the sale of the citizen's i^rop- 
erty and the divestiture of his title cornes from the législative grant of 
the sovereign, the state, any such course as was pursued in this case 
should be clearly marked out in the charter, or appear by necessary im- 
plication. The charter does specify what the city iiiay do with the prop- 
erty so bought in by it. Said section 60 provides for its transfer by as- 
signment to any one who will pay the amountof the bid, with penalties, 
costs, etc.; and section 76 provides for suit by the city, whereby the 
equity of rédemption of the owner may be eut off, and for the absolute 
sale m rem under spécial exécution. It is not to be concealed that other 
provisions of the. charter seem to conteniplate that ail unpaid taxes from 
year to year shall be carried on the land-tax books, so as to show ail the 
antécédent unpaid taxes, and for what year delinquent. But ail thèse gên- 
erai provisions précède and lead up to the section directing the public 
sale for such delinquent taxes. Section 42 déclares that "on the first 
Monday in October in each year the city collector shall offer at public 
sale, at his office, in the city of Kansas, ail real property on which taxes 
or spécial assessments shall remain due and unpaid, and such sale shall 
be made for and in payment of the total amount of taxes and spécial as- 
sessments, interests, and costs, due and unpaid on such real property." 
Then follows section 43, which prescribes with much particularity what 
the notice of sale shall contain. It shall contain "the several parcels of 
real property to be sold, and ail delinquent taxes and assessments thereon, 
and such real property as bas not been advertised and sold for the taxes 
of any préviens year or years," etc. Section 50 clearly treats thebuying 
in by the auditor for the city as a sale; for it expressly déclares that when 
any real property shall be bid ofï' for the city, it shall be the duty of the 
city auditor to make a record of the same in a book of sales, by stating 
such fact of sale to the city. And as further proof, by the latter part of 
this section, provision is made for any stranger taking the benefit of the 
sale by paying to the city collector, not the taxes, etc. , j-et due and unpaid , 
but "a sum of money equal to the amount of ail taxes, interests, and costs" 
■on such property at the time of such payment; and the certificate to be 
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given to such assignée of the cîty "shall vest ail the iuterest of the city 
in or to such real property in such person." "AU the interest of the city," 
as hère expressed, necessarily implies that the city acquired such in- 
terest as a purchaser at such ]and-tax sale. It could hâve no other as- 
signable interest. And the fact that the holder of a certificate of pay- 
ment of taxes to the city collector is placed upon the same plane of right 
as the original purchaser at public sale, being entitled at the end of the 
prescribed period to an absolute deed, forcibly demonstrates that in con- 
templation of the charter the bidding in for the city constitutes a sale^ 
and therefore thislot could not be readvertised andsold, becauseit could 
not be said, as required in said section 43, that it was "such real prop- 
erty as has not been advertised and sold for the taxes of any previous 
year." If after this "bid in" for the city some third party had paid to 
the city the sum equal to the taxes, etc., and received the prescribed 
certificate, and it had ripened into a right to a deed, such deed, to be 
of any validity, would bave to recite that this property was sold at pub- 
lic sale and for the payment of taxes. Section 65, art. 6, of the Charter; 
SvMwan v. Donnell, 90 Mo. 282, 2 S. W. Rep. 264; ITopUns v. Scott, 86 
Mo. 140. Consequently and necessarily the bidding in by the city 
constitutes a public sale for taxes, as preserit)ed in section 42 of the char- 
ter. The power to sa advertise and sell is conferred alone by said sec- 
tion 42, except in the instance where the land for the lack of any bidder 
may not be sold at ail. Section 75. 'Once exercised by the delegated 
agent, the power to advertise and sell was exhausted, and the agency 
therefor ceased. Any reassertion of such power must bave for its war- 
rant express authority. We fail to find it in ternis in the charter. 

Plaintifi''s tax-title, therefore, must fail, unless, as suggested in the 
argument, the imputed infirmity be helped by the provision of section 
64 of said article of the charter, which déclares that the tax-deed, made 
after the prescribed fqrm, shall be conclusive évidence of almost ever_v- 
thing essential to its validity, except that proof may be made that the 
taxes were paid before sale, or that the property was not subject to this 
taxation, or that it had been redeemed, or the money tendered. It is 
to be conceded that the provisions of this charter respecting the validity 
of such deeds are very sweeping. And while the courts should treat 
with great respect the enactments of the législative department of gov- 
ernment, yet the courts, which stand as the last resort of the citizen, and 
the sworn guardian of bis property rights, cannot fail to recognize that 
there are some things which even the législature cannot do. It cannot 
take the citizen's private property, even for public use, without due 
process of law. It cannot prescribe a method by, and the conditions 
on which, property may be sold for taxes, and by the same act déclare 
that when sold the deed shall be good, although the prescribed method 
was not pursued and the required conditions of sale were not regarded; 
especially where such conditions are précèdent facts essential to confer 
jurisdiction on the body or person undertaking to sell. Due process of 
law is not any process which législative power may devise. As said by 
Mr. Justice Cuetis in Munay's Lessee v. Improvement Co., 18 How. 276: 
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*The.artîcI,e [of the constitution] is a restraint on the législative as vfétt as 
on the executive and judieial powers of the government, and cannot be so 
construed as to leave congress [the législature] free to make any process 'due 
process of law ' by its mère wili." 

The city charter preseribes that certain facts shall exist to authorize 
the city collector tô advertise and sell, as has already been stated. It is 
a well-established principle of law that in proceedings in invitum looking 
to the seizure and appropriation of private property for public uses, every 
faet whieh in its nature is jurisdictional must exist before jurisdiction 
attaches to the tribunal attempting the seizure and appropriation. 
" Power is conferred upon the court, to be exercised on certain defined 
and limited contingencies; and thèse contingencies must hâve happened, 
and the conditions on vv'hich it can act must hâve been perlbrmed, be- 
fore its act can be valid. Its authority does not attach ùntil the law has 
beenpursued and compliedwith." Lagrouev. Raina, 48 Mo. 638. "Any 
statute is unconstitutional which attetnpts to make a tax-deed conclusive 
évidence as to jurisdictional facts, or facts vital to the exercise of the 
power of taxation or sale, as distinguished from such facts as are merely 
formai, or of routine, or pertaining to the regularity or the manner of 
the exercise of such power." Black, Tax Titles, § 263. Judge Cooley 
(Tax'n, 470) expresses the principle thus: 

"The ofHcer who niakes the sale sells something he does not own, and 
which lie can hâve no authority to sell, except as he is made the agent of the 
law for the purpose. But he is made such agent only by certain steps, whioh 
are to précède his action, and which, under the law, are conditions to his au- 
thority." 

If, therefore, as we hâve attempted to show, the sale of this property 
to the city in 1879 withdrew it from future sale by the collector, his ad- 
vertisement and sale in 1884 were clearlj^ cmam non judice. He had no 
jurisdiction over the subject-matter. The suprême court of this state 
has held that it was not within the constitutional corapetencyof the légis- 
lature to make such deeds conclusive évidence to such extent as to eut 
off inquiry as to whether facts vitally essential to the exercise of the juris- 
diction in the tax proceedings existed. Abbott v. Lindenhower, 42 Mo. 
162; Swartv. Davis, 76 Mo. 129-134. Section 82 of this same article 
of the charter déclares that — 

"The tax-book and ail other books and papers made or kept by the offlcers 
of the city, or in any manner relating to any tax, shall be received in ail courts 
as évidence of ail the facts stated therein, and of the validity of the tax- 
deed," etc. 

It would indeed he a queer and unique statute which should provide 
for the admission in évidence in ail courts, to support tlje validity of a 
tax-deed, the city books, or other books and papers pertaining thereto, 
while at the same time and place declaring that such évidence should not 
be admitted to impeach the validity of the deed. The sword of justice 
should be two-edged, and eut botjj ways. The office of a corresponding 
provision under the reveriue laws of the stato was held by the suprême 
court to admit such records and papers in évidence to assail a tax-title 
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where it was sought, as hère, to shut off sueh proof by the conclusive 
effect of the deed itself. Ewartv. Davis, 7 ô Mo. 1S5. It is not apparent 
that there is anythingin the points ruled in De Trevillev. Smalls, 98 U. S. 
517, in confliet with what is hère held; for neither the statute there con- 
slrued, nor those of the states cited, extended to or undertook to assert 
the position that the deed itself should conclude ail inquiry as to whether 
the property at the time of the sale was subject to the summary process 
for taxes. In other words, the statute did not déclare an ex parte deed 
valid where there was a lack of power to sell in the mode pursued. For, 
i.as said by the court in the De Trevilk Case: " It [the deed] may be regu- 
îar in form a,nd in the mode of its conduct, but it cannot be valid , un- 
less authorized by law." Vide Marsh v. Fulton Co., 10 Wall. 683, 684; 
Railroad Co.v. Parks, 32 Ark. 131; Radcliffe v. Scruggs, 46 Ark. 96. 

If, however, our conclusion as to the validity of the tax-deed be un- 
tenable, there is another obstacle in the way of plaintifFs recovery, 
which we think is unsurmountable. On the 31st day of January, 1870, 
the state of Missouri by législative enactment (Laws Mo. 1870, p. 355; 
gave its consent to the purchase of this property by the United States. 
The essential provisions of this act are, in substance, as foUows: 

(1) ïhe consent of the state is given to the purchase by the United States 
of a pièce of lanil in Kansas City, not exceeding one acre in quantity, on which 
to erect a building for the accommodation, &c., of the United States courts, 
post-olflce, internai revenue, and other government offices. (2) Jurisdiction 
is given to the United States over this land when purchased, so long as it 
shall use the sarae, subject to the right of entry by the state authorities for 
the pnrpose of executing civil and criminal process. 

Then follows section 4: 

"The jurisdiction hereby ceded shall not vest until the United States shall 
hâve acquired the title to the land by purchase or grant, and so long as the 
said land shall remain the property of the United States, when acqnired as 
aforesaid, and no longer, the sarae shall be and contiiiue exonerated froni ail 
taxes, assessments, and other charges which may be levied or imposed under 
the authority of the state. " 

So the sovereign — the local state government— consented to this pur- 
chase by the superior government before it was made, and covenanted 
on its part that, when the United States should acquire the title of the 
owner, the jurisdiction of the state should cease over the property, and 
that of the United States should attach, with the single réservation of 
the right of entry for service of légal process. Then follows the covenant 
of assurance that, whenever the state obtained such property by purchase 
or grant, the property thenceforth should be forever "exonerated from 
ail taxes, assessments, and other charges, which may be levied or imposed 
under the authority of the state." The taxing power is the attribute of 
sovereignty , and the exercise of the highest jurisdiction . As it is a power 
to be exercised or forborne at the will of the sovereign having jurisdic- 
tion, it follows logically that the sovereign may cède away such right, 
and release the burden. And when the grant bas been accepted by the 
gênerai government, and the conditions of the purchase hâve been fuUy 
v,39F.no.l6— 57 
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performed, such grant beçomes a solemn compact, which tlie gênerai 
government would not.peripit. the state to violate.. Tke term "exoner- 
ated" was, presuijiably, employéd in its ordinary acceptation; "to be re- 
lieved of as a charge; to be diçcharged or exempted." Be the conten- 
tion of plaintiflf's couusel correct, that the lien of the city government on 
this property, so far as the pwnèr aiid ail other persons were concerned, 
attached on the Ist. day of January, 1879, yet under the city charter 
(section 4, art. 6) the fiscal year begins on the third Monday in April, 
■which in l87£i was the 21st day of April. The assessnient is made be- 
tween the Ist day of January and, the third Monday of April, and is de- 
livered to the council at its first meeting of the fiscal year. The coun- 
cil then by ordinanee proçeeds "to levy taxes for the fiscal year." A 
copy of this, with the asses?ment boqks. is delivered to the auditor, who 
then extends the taxes, and delivej's the tax-book to the collector on the 
Ist day of May. Sections 20, 21. From which it is manifest that the 
taxes for the year 1879, were not levied until after the 9th day of April, 
and after the United State? had acquired title to the propertj'- by pur- 
chase. The mère fact that the property owned on the Ist day of Janu- 
ary became liable to taxes for that fiscal year would not avail for the 
purpose of taxation, without an assessnient and levy. Taxes not assessed 
or levied can never become an efi'ectnal lien. Hmie v. Commissioners, 
19 Wall. 659; Greenough v, Coql Co., 74 Pa. St. 486-500; Black, Tax- 
Titles, § 43. The state, by th« act of cession, covenanted, in effect, that 
when the government should purchase this property it would not there- 
after make any levy; and if the state itself had proceeded as did the city 
to make a levy for the purpose of taxation, after the 9th day of April, 
1879, this property would hâve been exonerated therefrom. The mu- 
nicipal corporation of Kansas City is an intégral part of the state. It is 
but an adjunct of the state power, to aid iu carrying out the ends of gov- 
ernment. It is therefore no less an action taken by the state when done 
through the agency of a subordinate municipal corporation. When the 
superior sovereignty ceded away its right and jurisdiction to make this 
levy and sale, it necessarily negatived and withdrew the power of its in- 
ferior, existing by its cousent, and acting as one of its governmental in- 
struments, to do that which itself could not. Cooley, Tax'n, (2d Ed.) 
.82-84; U. S. v. Railroad Co., 17 Wall. 828, 329; O'Donnell v. Baûey, 24 
Miss., 386-388; Van Brocklin v. State of Tennessee, 117 U. S. 178, 6 Sup. 
et. Rep. 670. 

Hitherto it seems to bave gone without question that if, after a city 
had taken steps looking to the enforcement of a tax, the state législature 
passed an act exempting such property from taxation, it put an end to 
the right of the city to proceed. Van Brocklin v. State of Tennessee, supra, 
175, 176. Moreover, section 8, art. 1, of the fédéral constitution dé- 
clares: 

"Congress shall hâve power * • • to exercise exclusive législation in 
ail cases whatsoeyer * * * over ail places purchased by the consent of 
the législature of tlie state in which the sanie shall be, for the érection of forts, 
magazines, arsenals, dock-yarils, and other needful buildings." 
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The act of congress admitting the state of Missouri into the fédéral 
Union (section 4) "provided that no tax shall be imposed ou lands or 
property of the United States." Congress authorized the secretary of the 
treasury to purchase this property for such needful buildings. 20 St. U. 
S. 39. Such buildings as were erected by the government on this lot are 
"needful" in the sensé of the constitution, as they are a necessary means 
"employed by the government in executing its sovereign powers." Fagan 
V. Chicago, 84 111. 227. The moment, therefore, the government acquired 
this property , its jurisdiction over it became absolute and exclusive, except 
in the particularofthereservationexpressed in the act of cession by the state 
législature; and by the very la;w of the state 's création and admission into 
the fédéral Union its power to impose — to levy — a tax on this property, 
ceased, — died, — because by the purchase it became "lands or property 
of the United States." If the right of the state or its subordinate mu- 
nicipality be conceded to proceed to en force by levy and sale a tax after 
the acquisition of the title by the government, the légal séquence would 
logically follow that the state could enter upon this territory, over which 
it had ceded jurisdiction to the United States, and oust the government 
oiScerSjits judges,and ministerial officers, and deliver over the property 
to the purchaser, which is precisely what was sought to be accomplished 
by the institution of this action in the state court. This might produce 
serions embarrassments and complications, as it is calculated to obstruct 
the opérations of the gênerai government. Such ill-omened resuUs the 
constitution designed to obviate by freeing such "needful" property, after 
acquisition of title by the United States, from state jurisdiction, process, 
or interruption, which might interfère ^''ith its full enjoyment for gov- 
ernnient purposes. Railroad Go. v. Lowe, 114 U. S. 625, 5 Sup. Ct. 
Rep. 995; Van Brocklin v, State of Tennessee, 117 U. S. 151, 6 Sup. Ct. 
Rep, 670. 

Since writing the foregoing opinion my attention bas been called to 
an opinion of Judge Beewer, of this circuit, delivered at Little Rock, 
Ark., in Martin v. House, ante, 694. The manuscript opinion is before 
jne. The view expre.ssed by me herein is not only entertained by Judge 
Brewee, but he applied the principle to the instance of a judgment cred- 
itor who had obtained his judgment lien on the property in the state 
court before acquisition of title by the government for the purpose of a 
custom-house, etc. The short statute of limitation prescribed by the 
city charter for bringing actions of ejectment against such tax purchaser, 
after deed obtained, it is scarcely needful to say, can hâve no application 
to this contention. In the first place, the provision applies only where 
the tax purchaser is in possession, and the action is brought "against" 
him. Spurlockv. Dougherty, .81 Mo. 171-182; McReynoldsv. Longenberger, 
57 Pa. St. 13-29. Such statutes of limitation do not run against the 
govern^nent. Nor can it be tolerated that the state législature could en- 
force an ^ct which required the gênerai government to bring a possessory 
action fpr the recovery of property of which it was already possessed un- 
der the protection of constitutional authority. It foUows that the issues 
are found for the défendants. Judgment accordingly. 
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United States v. Scott et al. 

{Circuit Court, K. D. California. September33, 1889.) 

Public Lands — Cutting Timbbr — Paymknt for Lakd. 

A party prosecuted for cutting timber on the public lands under section 
3461, Rev. St., is only relieved from the criminal prosecution and liabilitiea 
provided for in said section 2461 by paj'ment of $3.50 par acre for the land on 
which it is eut, in pursuance of the provisions of the act of 1878, (1 Supp. Rev. 
St. p. 339. § 5;) he is not relieved from his civil common-law liability to the 
TJnited States as owner of the land for the value of the timber eut. 

{Syllabus by tlie Court.) 

At Law. 

/. r. Carey, U. S. Atty., for plaiutiffs. 

J. J, Scrivner and R. T. Devlin, for défendants. 

Before Sawyer, Circuit Judge, and Sabin, District Judge. 

Sawyer, j., (Sabin, District Judge, dissenting.) This is an action lo 
recover twenty-six thousand and odd dollars, the value of lumbermanu- 
factured from timber eut on the public lands of the United States, de- 
scribed in the complaint. The third défense set out is, that, after the cut- 
ting of said timber, and manufacturing of it into lumber, the défendants 
were indicted for the offense of cutting the same timber under section 2461 
of the Revised Statutes of the United States; that after said indictment, 
the défendants paid into the court in which it was pending, the sum of two 
dollars and fifty cents per acre for ail lands upon which said timber had 
been eut, and were, thereby, "relieved from further prosecution and liabil- 
ity therefor," in pursuance of section 5 of the act of June 3, 1878, entitled 
"An act for the sale of timber lands in the states of California, Oregon and 
Nevada, and in Washington Territories." 1 Supp. Rev. St. 329. The 
United States moves to strike out this défense, as constituting no valid an- 
swer to the suit, and as being, therefore, irrelevant. On the part of the 
défendant it is claimed, that section 5 covers not only ail criminal prose- 
cutions, and relievesthem "from further prosecutions and liability there- 
for," incurred under section 2461, Rev. St., but, that, it exonérâtes and 
relieves them from ail civil liability for the lumber eut, or for its value. 
The United States, on the other hand, claim, that they are only relieved 
from the pénal liabilities incurred under said section 2461, and the ques- 
tion thus raised is the one to be now determined. Section 2461 makes 
it an offense against the United States to eut and destroy or remove tim- 
ber from the public lands in the way alleged in the complaint; and pro- 
vides, that, "any person so cutting timber," shall pay a fine not less 
than triple the value of the trees eut, or timber so destroyed, or removed, 
and shall be imprisoned not exceeding 12 months. There is, therefore, 
a criminal liability created which is to be prosecuted and punished by 
indictment — the penalty being both fine and imprisonment. Nowwhat is 
the subjectr-matter of section 5 of the act of 1878? Manifestly, by the 
terms of the statute, persons prosecuted and the liabilities for which they 
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are prosecuted, "for violating section two thousand four hundred and 
sixty-one." They are to be relieved from " further prosecution and lia- 
bility," under said former section. It would be a strained construction, 
to extend the section to otiier civil rightsofthe United States, not specif- 
ically, or at ail, mentioned. The subject-matter of the provision seems, 
manifestly, limited to prosecutions under section 2461. Whcn ihe tim- 
ber is once severed from the land, it ceases to be a part of the realty, and 
becomes personal property , having no further relation to the realty what- 
ever. But the title to the personal property is still in the United States. 
The property becomes subjectto the laws that govern personal property. 
The relation of the parties to the property becomes changed. Under the 
case of M'ooden-Ware Go. v. U. S., 106 U. S. 432, 1 Sup. Ct. Rep. 398, 
the United States can replevy the lumber ortimber, whereverfound, and 
if it cannot be found, and the cutting was knowingly and willfully done, 
recover the full value of the lumber, or timber, with the enhanced value 
by reason of its manufacture, and carrying to niarket. Suppose in the 
case of timber eut prior to theact of 1878, in violation of section 2461, the 
United States had recovered the lumber or timber made, or its enhanced 
value in an action of replevin, I apprehend, that this would not hâve 
relieved the parties from the criminal liability and prosecution under the 
statute. The latter was an additional liability created for the protection 
of the timber on the public lands. So, also, if the proceedings were re- 
versed, and a conviction had, and punishment executed under the stat- 
ute, I apprehend, that the party would not thereby be relieved from his 
civil liability, under the gênerai la^v of the land, wholly independent of 
the statute. The United States would still own the lumber. The two 
liabilities are entirely independent of each other. They hâve no rela- 
tion whatever to each other. So also, if since the passage of the aet of 
1878, the United States under the rule established in Wooden-Ware Oo. v. 
U. S. should recover the lumber or timber, or its enhanced value after 
carried to market, this, I takeit, would not, even now, relieve the party 
cutting it from prosecution criminally under section 2461 , Rev. St. If he 
should upon such subséquent prosecution, pay into court two dollars and 
fifty cents per acre as provided by section 5 of the act of 1878, it would 
hardly be contended, I think, that he would be entitled to a crédit for the 
amount already recovered by the United States for the value of the lumber. 
The value of the lumber recovered would, doubtless, in many cases, be 
ten times the amount of two dollars and a half per acre for the land on 
which it had been eut. If he would be entitled to a crédit to the amount 
of two dollars and a half per acre, it would be upon the principle that 
the government authorizes him to buy ail the timber there was on the 
land before it was denuded after having been detected in his offense, and 
upon that theory the government when seeking to convict him should 
refund the full amount of its recovery in the civil suit, over the sum of 
two dollars and a half per acre. On this hypothesis, it would be a great 
advantage, instead of an inconvenience to the offender to be prosecuted 
criminally instead of civilly. There is little land I appreliond, that is 
worth being denuded of its timber, at ail, for lumber or timber, upon 
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which parties wOuld not gladly pay two dollars and a half per acre for 
the right to eut it, provided it cannot be done on casier terms. But if 
as trespassers they can eut and destroy on larger tracts of land and only 
occasionally, when detected ar.d prosecuted, criminaUy, secure immunity by 
paying two dollars and a half per acre for small portions of their dépré- 
dations, they are not likely to trouble themselves much about consé- 
quences. On that hypothesis, on the gênerai resuit, it^vould be much 
more profitable to unla-wfully take than to buy the timber, even if it could 
be bought. Such a construction of the act of 1878 as is contended for 
by défendant, would hold out a large premium to trespassers to utterly 
dénude the public lands of their most valuable timber. I do not think 
congress in the act of 1878 contemplated any such absurd conséquences. 
I do not perceive that reversing the proceedings and indicting the 
party first, and beginning the civil action afterwards, would vary the 
rights of the parties. I am of the opinion that a payment in pursuance 
of section 5 of the act of 1878 does not discharge the party from liability 
other than that created by section 2461, Rev. St. and that the facts allegei 
in the third division of the answer, constitute no défense, and that thtit 
défense should be stricken out as irrelevant. It is so ordered. 



Stoughton V. WooDARD et al. 

{Circuit Court, W. 1). Wiseonsin. Augast 6, 1889.) 

Thade-Marks— " CoucH Chebbihs. ' 

The worcls"Cough Cherriea," as applied to a confection, arenotdescriptr e 
of the qualities of the article, but are sufflcienlly arbitrary an-d fanciful to be 
appropriated as a trade-ma,rk. 

In Equity. On bill for injunction. 

Action by Dwight G. Stoughton against Marshall -T. Woodard ani 
others to restrain défendants from using complainant's tradc-niark. 
Coltzhausén, Sylvester & Scheiber, for complainant. 
Hall & Skinner, for défendants. 

BuNN, J. This is an application by the complainant for a temporary 
injunction to restrain the défendants from using the complainant's trade- 
ma,rk. The case stands upon the allégations of the complainant's bill. 
By said bill it appears that in September, 1886, the complainant, re- 
siding at Hartford, Conn., and engaged in the manufacture and sale of 
confections, adopted as a trade-mark, under the laws of Connecticut, the 
words "Cough Cherries'' for a certain brand of confections made and soM 
by him; that he has continued such manufacture and sale, in connec- 
tion with the use of such trade-mark, from 1886 to the présent time; 
that he has expended large sums of money lu advertising said confee-^ 
tion, so that the goods sold under this désignation hâve become widely 
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known to the trade; that m oiie had ever used the said words in connec- 
tion with the manufacturé and sale of confections before; that the goods 
so manufactured and sold by complainant under said trade-mark are of 
a form robghly approximatirig an oblate spheroid, of a reddish color, of 
a cherry flavor, and medicated for alleviating coughs and colds. It is 
further alleged, and the fact is not controverted, that the défendants hâve, 
since the 15th day of February, 1888, atWatertown, Wis., been engaged 
in inaking and selling, witliout complainant's lenve, confections similar 
to those of complainant, put up in a similar manner, and lâbeled with 
the same words, "Cough Cherries." 

The only question for the court to détermine is whether the words 
adopted by the complainant can properly be used and appropriated as 
a trade-mark. And under the principles established by adjudged cases 
I think they may. The rUle applicable to the case is perhapc laid down 
as well in SekJww v. Baker, 93 N. Y. 59, as in any adjudged case, as fol- 
io ws: 

"Thatwhen a manufacturer bas invented a new narae, consisting eitherof 
a new word or words in common use, wliich he has applied for the flrst time 
to his own manufacture, or to an article manufactured for him, to distinguish 
it from thosë manufactured and sold by otliers, and the name tl.JS adopted is 
not generic or descriptive of the article, its qualities, ingrédients, or charac- 
teristics, but is arbitrary or fanciful, and is not used merely to dénoté the 
grade or quality, he is entitled to be proteeted in the use of that name." 

In that case the complainant had manufactured and sold pictures of 
animais in sections arranged in such a manner that when put together in 
a certain way a picture of an animal would be presented. Thèse pictures 
they had put up in boxes and labeled "Sliced Animais." The court 
held that the words were not simply descriptive of the articles sold, but 
were more or less arbitrary and fanciful. I think the same rule applies 
to this case. The words "Cough Cherries" are not properly merely de- 
scriptive of the qualities of the thing manufactured and sold, but are to 
a large extent arbitrary and fanciful, quite as much so as "Sliced Ani- 
mais," applied to pictures of animais in parts or sections. If the label 
adopted had been "Cough Candy," "Cough Remedy," or "Cough Con- 
fection," or if the article sold had been cherries in fact, and labeled as 
thèse goods were, the case would come within the ordinary rule that, 
when the words adopted are simply descriptive of the qualities of the ar- 
ticle sold, they will not be sustained as a trade-mark, on the principle 
that what is already the common property of everybody cannot be exclu- 
sively appropriated as the property of any individual. But the words 
"Cough Cherries," applied to a confection, are clearly distinguishable, in 
my judgment, from ail the cases I hâve examined where the court has 
refused to sustain a trade-mark on the principle above stated. An in- 
junction will issue as prayed. 
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United States v. Tozeb. 
{Oircuii Court, E. D. Missouri, N. D. September 30, 1889.) 

1. Carkiers — Intbrstate Commerce! Act — Carriaqb fob Samb Pbrsok. 

A grocery Company of Hannibal, Mo., ordered a broker in Chicago to ship 
two barrels of sugar to a oustomer in Hepler, Kan. This order was executed by 
shipping the sugar over the C, B. & Q. R. Co. A througb bill of lading was 
taken in the name of the broker, witb the oustomer indieated as consignée, 
which reserved to the C, B. & Q. Co. the right to forward the property from 
Hannibal, Mo., over the line of any coimecting carrier. At thelatter place the 
sugar was unloaded, placed in the warehouse of the Mo. Pac. Ry. Co., and 
thence loaded on its cars, and carried to Hepler, where the to'al freight 
charges, at the rate of 51 cents per hundred, were paid by the consignée. Of 
this rate 34 cents per hundred only were retained for the Mo. Pac. Ry. 
Co. The Mo. Pac. Ry. and the C, B. & Q. Co. had a standing arranjçement 
by which rates were flxed from Chicago to points on the Missouri Paciflc's 
line, by adding an arbitrary sum — five cents — to the rate from Hannibal to 
such points. On the same day, thë grocery compariy'sold to the same cus- 
tomer one barrel of sugar, and shipped it over the Mo. Paciflc's road from Han- 
nibal to Hepler, and paid the freight charges in advance. which were at the 
rate of 46 cents per hundred. Meld, that the two services were not rendered 
for one and the same party in such sensé that there could be no undue dis- 
crimination, within the meaning of the interstate commerce act. 
'2. Same— Discrimination in Rates— Section 3. 

Section 3 of the interstate commerce act, which r'-'clares it to be unlawf il 
for a carrier to give "an undue or unreasonable préférence" to any person, 
flrm, corporation, or locality, or to subject any person, etc., to any undue or 
unreasonable préjudice or disadvantage "in any respect whatsoe ver, "does not 
refer solely to f acilities affordéd to shTppers, but applies aiso to discrimination 
in rates. 
8. Same — Adjustmbnt oj" Through Rates. 

Congress did not intend to leave carriers the power to grant undue préfér- 
ences, or to subject persons or places to undue disadvantages, by any devices, 
or by any adjustment of joint through rates with relation to local rates. 
When two carriers establish a joint through rate, the proportion thereof that 
one carrier receives for carriage of property between two points on its line 
may be compared with its local rates between the same points, for the pur- 
pose of establishing that an unreasonable préférence bas been given, or that 
a shipper has been subjected to an undue disadvantage. 
4. Same — Province op Jury. 

Whether the diflEerence between such local rate and the proportion of a 
joint through rate is reasonable or unreasonable, is a question of fact for the 
jury. 

Indictment for Violation of Interstate Commerce Act. On motion for 
new trial and in arrest of judgment. 

George D. Reynolds, U. S. Atty., and Charles Claflin Allen, for plaîntiff. 
Thomas J. Partis and Aldace F. Walker, for défendant. 

Thayer, J. The défendant having been convicted on the second and 
third counts of the indictment, for violation of the third section of the 
interstate commerce act, forbidding unreasonable préférences, etc., (39 
Fed. Rep. 369,) the case is again before the court, on a motion in ar- 
rest of judgment and for a new trial. 

The first point demandiug considération is one made by defendant's 
coun.sel to the effect that no préférence was giveu in the présent case, and 
that no person or corporation was subjected to an undue disadvantage, 
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because the Hayward Grocery Company, the complainant, made both 
shipments in question, — that is to say, the one from Chicago to Hepler, 
Kan., and the one from Hannibal, Mo., to the same point. It is said 
that, iuasmuch as both services were rendered for the same person, it 
cannot be said that any préférence or discrimination within the meaning 
of the law was shown. Undoubtedly the point is well taken if the serv- 
ice in each instance was rendered for the same party. The facts, as de- 
veloped by the testimony, are that the Hayward Grocery Company, in 
June, 1887, ordered Randall & Fowler to ship two barrels of sugar from 
Chicago, m., to John Viets, at Hepler, Kan., who appears to hâve been 
a custoraer of the grocery company . Randall & Fowler were merchandise 
brokers. They executed the order by buying and shipping the sugar 
over the Chicago, Burlington & Quincy Railroad, taking therefor a bill 
of lading in their own name as consignors. Under the head of " Marks and 
Consignées" was written "John Viets, Hepler, Kan.," and underneath 
that the foUowing words appear where rates are usually specified : " From 
Chicago to Hepler — Tarifif." Across the face of the bill of lading was 
stamped a notice to the effect that the Chicago, Burlington & Quincy Rail- 
road Company expressly reserved the right to forward the property from 
the terminus of its own road by the road of any Connecting carrier whom it 
niight sélect. At Hannibal, Mo., it selected the Missouri Pacific Rail- 
way to complète the carriage to the point of destination. The sugar was 
there unloaded, placed in the warehouse of the Missouri Pacific Railway 
Company, and thenceloaded into one of its cars on June 15, 1887, and car- 
ried forward by the latter company to Hepler. The total freight charge 
from Chicago to Hepler, Kan., was paid to the Missouri Pacific Railway 
Company, on the arrivai of the property, by John Viets, the consignée, 
the rate being 51 cents per hundred, and of this sum the défendant 
Tozer, as agent of the Missouri Pacific Railway Company, advanced to 
the Chicago, Burlington & Quincy Railroad Company its proportion, on 
receipt of the property at Hannibal, Mo. The Chicago, Burlington & 
Quincy Railroad Company and the Missouri Pacific Railway Company 
had a standing arrangement in force at the time of this transaction, 
whereby the rate on sugar and fourth-class freight from Chicago, 111., to 
points on the Missouri Pacific's road in Kansas, Nebraska, and the Indian 
Territory, via the Chicago, Burlington & Quincy Railroad, the town of 
Hannibal, and the Missouri Pacific Railway, was to be ascertained and 
fixed by adding to the established rate from Hannibal to such points an 
arbitrary sum, to-wit, five cents per hundred. The rate from Hannibal 
to Hepler, Kan., over the Missouri Pacific Railway, on shipments orig- 
inating at Hannibal, was 46 cents per hundred on sugar, in June, 1887. 
On the shipment made from Chicago by Randall & Fowler to John 
Viets, the consignée accordingly paid a rate of 51 cents per hundred. Of 
this sum the Missouri Pacific Railway Company retained, as it appears, 
34 cents only, and accounted to the Chicago, Burlington & Quincy for 
17 cents per hundred of the alleged joint or through rate. The other 
shipment that figures in this controversy was made by the Hayward 
Grocery Company at Hannibal, on June 17, 1887. On that day the 
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grocery cofnpariy'Sold ând shipped one barrël of sugar to John Viets, at 
Heplet, Kaii., ov&r thë MisSonri Pacific Railway; and paid the Ireight 
charges in advance. For the latter service the défendant, as agent of the 
râilway company, cliàrged the grocery company àt the rate of 46 cents 
pei* hundred from Hannibal to Heplér. 

On this' Btate of facts the court is of the opinion that the two services 
were not rêndêred for one and the same party, in such sensé that there 
could be no préférence or discrimination within the meaning of the law. 
The bill of lading, as the court construes it, was a through bill of lading, 
and' bound the Chicago, Burlington & Quincy Eailroâd Company to 
carry' thé property through to the point of destination at tariff rates, — 
that is to say, at 61 cents per hundred. The service rendered by the 
Missrturi Pacific Railway Company as to the Chicago shipment was a 
service rendered for the Chicago, Burlington & Quincy Railroad Company, 
to enàble it to complète its contract of aflfreightment. On delivery of the 
Sugar to the Chicago, Burlington & Quincy Railroad Company, at 
Chicago, title vested in the purehaser or consignée; subject, of course, to 
the right of stoppage in transitu, in case of the insolvency of f he consignée 
before actual delivery. Indeed it does not appear that the Playward 
Grocery Company was at ail interested in the through rate made by the 
Chicago, Burlington & Quincy Railroad Company on, that shipment, as the 
freight was to be paid at the point of destination by the purehaser, and 
it was so paid. The other service rendered in connection with the ship- 
ment originating at Hannibal was a service rendered for the grocery com- 
pany, as it both employed the carrier and paid for thé service to hé ren- 
dered in advance. There was ample évidence, in tiie opinion of the 
court, to support the charge laid in the second and third counts of the 
indictment, that the défendant charged 46 cents per hundred for a serv- 
ice rendered the grocer^f company, and a less compensation for a service 
rendered the Chicago, Burlington & Quincy Railroad Company. In no 
aspect of the case can the two carriers be régarded as joint contractors 
with the grocery company for the trànsportation for it of two barrels of 
sugar from Chicago to Hepler. The Chicago, Burlington & Quincy Rail- 
road Company either employed the Missouri Pacific Railway to carry eut a 
contract for through carriage, which it had undertaken, or in the matter of 
engaging the services of the Missouri PàciBc Railway Company it acted 
as agent for the Consignée of the goods, aiid it appears to the court to be 
immaterial, so far as this case is concerhéd, in which of the two capacities 
it acted. ' ' 

It is neit insisted that section 3 of the Interstate commerce act relates 
and has référencé' sol ely to facilities afforded to shippers, and not to rates, 
ând that no discrimination in tates will constitute an undue "préférence 
or disadvantage " within the meaning of the law. This point was faised, 
considered, and overruled at the trial, and it seems hardly necessary to 
enter upon à, discussion of that question again. The intent of the law- 
maker in this éection of the act seems clear enough. It is declared to be 
unlawful foi^ a carrier tci give "an undue or vlnreasonable préférence" to 
any person, tirm, corporation, or localityj or to subject any person, firm, 
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corporation, or loc&lity to any undu'e or unreasonablô préjudice or diàaêt- 
vantage"in any respect whatsoever." After such èmphatic làhguagè de- 
claring that a préférence given in any respect whatSoever shall be unlaW'- 
fui, it seenis obviouâ that courts are not authorized by any principle Oi 
construction to createan exception by saying that an undue préférence 
given in the inatter of rates shall not be deemed Unlawful, or that, if à 
shipper is put to an unreasonable disadvantage merely in the matter of 
rates, he shall not be esteemed to hâve any right of rédress under the 
third section. Eutthis question has been practicaily settled by judicial 
détermination of the meaning of the English statu te, from which the 
third section of the Interstate commerce act was borrowed. The second 
section of the English "railway and canal traffic act" of 1854, prohibits 
undue and unreasonable préférences, and also prohibits railway compa- 
nies from subjecting persons to any undue or unreasonable préjudice oi 
disadvantage. The settled construction of that act appears to be that thè 
prohibitions in question include préférences in rates, as well as in facili- 
ties. Colliery Go. v. Railway Go., 3 Nev. & McN. 426; Denaby v. Rail- 
way Co., 11. R. 11 App. Cas. 97; Harp. Int. St. Corn. 66-68, and cases 
cited. 

Very similar to the point last considered is the proposition urged for 
the firi:ttime on the hearing of the motion for a new trial, that no dis- 
parity existing between the rate charged on the shipment originating at 
Hannibal and the Missouri Pacific's proportion of the rate on the Chicago 
shipment can be alleged as a préférence or discrimination, and hence as 
a violation of the third section of the act. It is said that, the one raté 
having been fixed by the Missouri Pacific Railway Company, alone, be^ 
tween stations on its ovvn line, and the other being its proportion of 
a joint rate, the law does hot allow any comparison between the twô 
rates for the purpose of estabiishing a préférence; and, further, that the 
public is in nowise concerned in the division of the joint rate as be- 
tween the Connecting carriers. With référence to such contention it will 
suffice to say that, as the third section of the act ex industria prohibits 
préférences and discriminations "in any respect whatsoever," it appears 
to the court that the proposition above stated is not tenable, unless it be 
a fact that no adjustment of joint through rates with respect to other 
rates over the lines of the Connecting carriers can operate as an undue 
préférence, or as an unreasonable discrimination against persons and 
places. If joint through rates may be, and are, so adjusted with référ- 
ence to other rates established by the Connecting carriers as to operate as 
a préférence or discrimination against persons and places, and such ad- 
justment is unreasonable, — that is to say, is not justified by the circum- 
stances of the case, — a carrier concerned in making such joint rate, by 
receiving the portion of the same allotted to him, may be guilty of a vi- 
olation of the third section. The décision of the Interstate commerce 
commission in the case of Chamber of Commerce v. Railroad Co., 2 Int. 
St. Com. R. 570, 571, proceeded clearly on the assumption that the 
rates charged from Milwaukee to the seaboard by the roads east of Mil- 
waukee, on shipments originating at Milwaukee, might be a discrimina- 
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tion against shippers residingin thelatter city, and a violation of the tliird 
section, by reason of the disparîty between that rate and the percentage 
of the joint through rate from Minneapolis to the seaboard, which those 
roads accepted for the haul east of Milwaukee. It is true that in that 
case no discrimination was found to exist as a matter of fact, the com- 
mission holding that the différence of 2J cents per hundred was not, un- 
der the circumstances, unreasonable. It seems évident to the court that 
it is within the power of the Missouri Pacific Kailway Company and other 
carriers to unité with roads east of thè Mississippi river in establishing 
joint rates from Chicago to points in Kansas, Arkansas, Nebraska, the 
Indian Territory, and Texas, which, by virtue of their unfair relation to 
the rates established from St. Louis, Hannibal, and other places to such 
points in the west and south-west, on shipments originating nt St. Louis 
and Ha;nnibal, would operate as an unreasonable discrimination against 
the latter cities, and as a serious impediment to their trade and com- 
merce. I would not be understood by what is last said as intiinating 
that in the opinion of the court such unfair joint rates hâve been already 
made, or that the testimony in this case establishes such fact. On that 
point I express no opinion. I mention the matter merely in illustration 
of the point that carriers clearly hâve it in their power to so adjust joint 
rates, with respect to other rates, as to operate both as an unreason;i .e 
préférence given to persons and places, and as an undue discrimination 
against persons and places. Such grievances, if they in fact existed, 
could not be redressed under the second section of the act, because the 
services would not be rendered under "substantially similar circumstances 
and conditions;" and there might be no redress under the fourth section 
of the act, because the long and short haul clause would not necessarily 
be violated. If that kind of préférences and discriminations are not in 
violation of the third section, then such acts cannot be punished in a 
criminal proceeding. The court is of the opinion that congress did not 
intend to leave carriers the power to grant undue préférences by any de- 
vices, or the power to subject persons or localities to undue disadvantages 
by any adjustment of joint rates, without being liable to criminal prose- 
cution under the act. It accordingly holds that the public bas some 
concern in the division of joint rates as between carriers, and that an ad- 
justment of joint rates, with respect to other rates established by the Con- 
necting carriers, may furnish adéquate ground for a prosecution under 
the third section. 

After a careful review of ail the points urged in support of the mo- 
tions, the court is of the opinion that no substantial error prejudicial to 
the défendant; was conlmitted by the court at the trial. If the défend- 
ant bas any reason to complain, it is of the action of the jury in finding 
that there was an unreasonable disparity between the rate charged on 
the Hannibal shipment and the proportion accepted of the joint rate from 
Chicago. ; Whether the différence shown in the two rates was reasona- 
ble or unreasonable was certainly a question of fact for the jury, in the 
light of ail the circumstances, and not a question of law for the court. 
Diphwys, v. Eaihcay Co., 2 Nev. & McN. 73; Denaby v. Railway Co., 
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supra. And if it be true, as suggested, that the selfishness of men is svich 
that jnries will déclare any différence in rates to be unreasonable that 
opérâtes to tbe disadvantage, or is supposed to operate to the disadvan- 
tage, of themselves or the community to which they belong, that is ob- 
viously a criticisni of the law, and merely proves that questions of fact 
sueh as were tried in this case, which certainly demand for their solu- 
tion spécial knowledge, and above ail impartial considération, ou,s-''t to 
be snbniitted to some other tribunal than a jury of the locality vviiere 
the alleged grievances exist. The motions are overruled. 



The Ei.finmere. 
{District Court, E. D. Michigan. November 1. 1888.) 

TowAOE— Steandinu Tow. 

A steam-barge, coming down Lake Huron witla three schooners in tow, 
allowed herself to approach so near a lee shore that, in endeavoring to tnrn 
about, the rear vessela drifted to leeward, and were stranded. Held, the pro- 
peller was in fault for not keeping further out into the lake. 

{Byllabus by the Court.) 

In Admiralty. 

Thèse were libels for négligence in the loss of the schooners Acontias 
and A. H. Moss. The facts of the case were substantially as foUows: 
On the 28th of October, 1887, at about 7 : 30 p. m., the steam-barge Elfin- 
mere left Cheboygan, Mich., bound for Toledo, with the schooners Nellie 
Mason, A. H. Moss, and Acontias in tow, in the order named. The 
wind was then light, and the weather somewhat hazy. Towards mid- 
night the wind shifted to the north-east, and began to blow heavily; the 
sea increased, and snow fell in flurries during the night. The tow passed 
Presque Isle light about 2 o'clock in the morning, at a distance variously 
estimated at from a quarter of a mile to a mile and a half. Shortly after 
passing this light, land was dimly seen off the starboard bow. The lead 
began to indicate shoaler water, and the steamer's wheel was put hard 
starboard, with the intention of heading the tow into the wind, and hold- 
ing the schooners until daylight, or until the storm abated. In so do- 
ing, however, the Acontias and the Moss took the ground, the line between 
the first and second schooners was either eut or parted, and the Acontias 
and Moss went ashore, and became a total loss. 

The court was assisted upon the argument by Commander Elmer, of 
the United States Navy, and Capt. Joseph Nicholson, of the Lake Marine. 

H. H. Swan and F. H. Canfield, for libelants. 

J. W. Finney and H. C. Wisner, for claimant. 

Brown, J., (orally.') I hâve felt no particular doubt as to what the 
resuit of this case should be, but on account of the large interests in- 
volved, and because I thought it possible there might be some question 
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of s,eai|i^n^bip upon whiçh ,1; shpuld be glad total?© their opinion, I 
hâve câllej to ray assistance theexperienced gentlemen whbhave kindly 
conseiited to sit.-çyith mç.. We are quite agreed as to the proper dispo- 
sition to be inadeof the case. 

. We, think the libelants make a prima facie case in showing that the 
lîlfinniere was a new, large, and powerful steamer, perfectly compétent 
to handle the tow that she had taken in charge; that she came down the 
lakes from the Straits of Maçkinaw or from Cheboygan upon the ordinary 
course, nothing unusnal occurring until they reached Presque Isle. On 
the way down, and during the evening, the wind, which appears to bave 
been a light breeze from the north or north-west, settled down into a stiff 
gale from the north-east; the weather became hazy, and snow began to 
fall so thick as at times to obscure the lights. They seem, however, to 
hâve passed Presque Isle light at a convenient and safe distance, we will 
say from a mile to a mile arid a half, and while running about six miles 
an hour, and, as shown by the charts, about six miles distant i'rom abreast 
of the light, two of her schooners were found ashore. This six miles she 
covered in an hour, or somewliat les?. We think this statement makes 
à ■pjiraa facie case of négligence in the conduct of the tow, and throws 
upon the steara-barge the duty of explanation. 

The défense in this case — and it b^s been elaborated with a great deal 
of ingenuity — is that, afterpassing .'resque Isle light, the lights of the 
stern vessel, the Aeontias, disaj^peared, indicating to the master of the 
steam-barge that she had left the t<j)W, that the tow-line had been broken, 
eut, or thrown off, and that there was great danger that the remainder of 
the tow would be lost, unless extraçrdinary measures were taken to keep 
the vessels off' the shore; and that, with that in view, the master under- 
took to make the lee of False Presque Isle, and get into the harbor under 
the island. 

There are three subordinate, questions arising in this connection: Cl) 
Whether this course was takei^'by reason of th.e apparent loss of the 
Aeontias ; (2) whether it wag prudent to attempt to make False Presque 
Isle harbor in the weathpr thiat. prevailed that night ; (3) whether the 

attempt was made in a prudent, Wi^y- 

In regard to the first question., of the connection between the loss of 
the Aeontias and the taking of this course, I bave still some doubt. At 
first it seemed to me quite cleâr that it was a défense that had its origin 
in the imagination of counsel, rather than the facts of the case; but there 
is undoubtedly some reason for saying that the master became alarmed 
at the disappearance of the. Aeontias' Hght, and made up bis mind that 
some unusual précautions were necessary, but whether this be so or not 
we do nqt regard as very material. There can be no question that they 
passed within sight of the range lights of Presque Isle, which are con- 
siderably to the westward of the light-house; and, as the tow must at that 
time bave been three miles and a half td four miles'from thèse range lights, 
it is not, as it seeras to us, improbable that the crews of the tow may 
hâve seen the land ; that is, that the snow may hâve lifted so much as 
to hâve enabled them to see tlie shore. It does not seem to us that their 
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testimony in this connection is at ail incredible, and we think they may 
hâve seen the land for some time before they struck. 

But the important questions are, was the master justified in attempt- 
ing to seek this harbor that night? and did he do it in a proper manner? 
With regard to the first question we hâve great doubt whether he was 
justified in attempting to enter an unlighted harbor in a snow-storra, and 
in the night, when his only guide must hâve been the lights at the en- 
trance of the harbor, whieh in that state of the weather it was difficult, 
if not impossible, for him to see at the ordinary distance. We hâve very 
grave doubt whether prudence should not bave dictated to him to keep 
out into the lake upon a course south-east by east, half a point or a point 
further to the southward than he did, — a course which would hâve car- 
ried him clear of the land. 

As to the question whether he used proper précautions in attempt^ 
ing to niake False Presque Isle harbor, we hâve no doubt whatever. 
We think there was gross neghgence in taking the course he did after 
passing Presque Isie light. Whether he took a course which pointed 
directly to the shore, as claimed by the libelants, and which ultimately 
led him so near the shore as to entail the loss of his two rear vessels, 
■we hâve considérable doubt. We can hardly believe that he would take 
a course so far to the southward as that, but it is very évident that he 
took a course which soon carried him within sight of the shore, and when 
within sight of it, it was obviously too late to do any thing, because, whether 
he turned sharp around and headed into the wind , or made a slow turn, in 
either case the tow would hâve tailed so far to the shore that the rear ves- 
sel would inevitably hâve got aground before he could get them off. If 
he had made up his mind to make False Presque Isle harbor that night, 
it seems to us that he should hâve kept on a course that would hâve kept 
him out of sight of land, making ample allowance for leeway, and should, 
by gauging the distance upon the chart with his mileage per hour, hâve 
continued on that course long enough to bave gotten well below the island, 
and then to hâve ported and come around in the lee of the land. If he 
were steaming at the time at the rate of six miles an hour, and had con- 
tinued upon a course south-east or south-east by east for two hours and 
a half or three hours, he might then, with probable safety, bave ported 
and corne around, and found smooth water under the lee of the land. 
But the course that he did take was altogether, as it seems to us, too near 
the land, and was one which could hardly fail, under the circumstances 
existing that night, — the thickness of the weather, and the direction and 
velocity of the wind, — to hâve taken the tow ashore. I bave not changed 
the opinion at which I arrived last winter when the testimony was taken : 
that a grave fault was committed by the propeller in taking a course too 
near the shore. We think it was her duty beyond ail question either to 
hâve headed into the wind, in the first place, or to bave kept so far from 
the shore that she could get her tow into the wind without danger of the 
rear schooner's tailing and drifting upon the shore. 

A decree will be entered for the libelants, with the usual référence to 
a commissioner to assess the damages. 



912 FEDERAL EEPOETER, VOl. 39. 

Angle v. Chicago, St. P., M. & 0. Ry. Co. 

(Circuit Court, W. D. Wisconsin. July 10, 1889.) 

In Equity. 

Lamh & Jones, Eiving & Southard, and J. R. Doolittle, for complainant. 

Pinney & Sanlorn, for défendant. 

Haelan, Justice. The pkinlifî recovered in this court, January 31, 
1887, a judgment against the Chicago, Portage & Superior Railway Com- 
pany for the sum of $205,883.19, damages and costs. Execution hav- 
ing been issued and returned unsatisfied, this suit was instituted for Ihe 
p\irpose of reaching and subjecting to the satisfaction of that judg! ..ut 
the saine lands as are in controversy in the suit in this court just deter- 
mined, of Trust Co. v. Railway Co., ante, 143, and ail notes, bonds, or 
moneys arising from sales, rents, stumpages, license charges, or pro- 
ceeds of sale of such lands, in the hands either of the corporation last 
above named or of the judgment debtor. The allégations of the présent 
bill are substantially the same as in the bill filed in the other suit. For 
the reasons stated in the opinion delivered in the suit brought by the 
Farm ers' Loan & Trust Company, the court holds that the Chicago, 
Portage & Superior Railway Company bas no interest in said lands which 
can be subjected in satisfaction of the above judgment against it. The 
demurrer is sustained, and the bill must be dismissed, with costs to the 
défendant. It is so ordered. 



IIaybs v. Yawgee. Same v. Fitch. Same v. Van Sickt.i^. Saaie v. Dxtes- 
TON et al. Same v. Howland. Same v. White et al. 

(Circuit Court, N. D. New Yorli. July 23, 1889.) 

CoxE, J. Thèse causes involve the sam- question présentée! in Hayes v. 
Shoemaker, ante, 319. No distinction was made against any of thèse de- 
fendants upon the argument or in the printed briefs. Tliere was an implied 
understanding, at least, that the cases should stand or fall together. It is 
therefore unneçessary to flle a separate décision in each case. In some of 
thèse cases the faots are stronger for the défendant than in the Shoemaker 
Case. In the case of Hayes v. Dur.iton tliey are net so strong; but after a 
careful examination of the entire testimony I am convinced that ail the cases 
are within the principle of Whitnep v. Butler, 118 U. S. 655, 7 Sup. Ct. Eep. 
61, and that iu each a judgment must be entered for the défendant. 



End of Volume 39. 



